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C  i^  S  E  S 

IN   XIEE 

SUPREME  COURT  OF  ALABAMA. 


DECEMBER      TEllM,     18  75. 


Howell  i\  Motes. 

Bill  to  enjoin  Execution,  d'c. 

1.  Kelief  ill  equity ;  what  not  bar  to. — An  unsuccessful  attempt,  or  an  entire 
ttmi.ssion,  ito  assui1>  in  a  court  of  law,  a  purely  equitable  defon.se,  does  not 
prejudice  the  right  to  relief  in  equity.  If,  however,  the  defense  is  cognizable, 
either  at  law  or  in  eqviity,  a  court  of  equity  will  not  interfere  after  judgment 
at  law,  except  upon  some  special  e<iuibxble  ground. 

2.  Sfime ;  tchat  dms  not  av.thorizt.  — Since  the  adoption  of  the  Code,  it  is  not 
ground  of  equitable  interference  against  a  judgment  at  law,  that  it  was  given 
on  a  promissory  note,  executed  to  an  insolvent  vendor,  on  the  purclia.se  of 
lands  into  which  the  vendee  was  lured  by  the  vendor's  fniudulent  representa- 
tion that  he  had  and  could  make  title,  wherea.?,  in  fact,  it  resided  in  third  per- 
.sous,  of  whom  the  vendee  was  compelled  to  purchase.  Such  defense  was 
available  at  law,  and,  after  failure  to  make  it  there,  resulting  from  complain- 
ant's own  negligence,  it  is  too  late  to  seek  relief  in  equit}'. 

3.  S(tme ;  anwudmeM,  what  makes  new  cast. — An  amended  bill  in  such  a 
cause,  alleging  that  the  defendant  had  a  life  estate  in  the  lands,  the  value  of 
which  is  prayed  to  be  ascertained,  and,  on  payment  ol  that^  to  luxve  relief 
against  the  judgment,*  makes  a  new  case,  variant  from  and  repugnant  to  the 
original  bill,  and  is  properly  disallowed. 

ArrEAL  from  Chancery  Court  of  Montgomery. 

Heard  before  Hon.  Adam  C.  Feldee. 

The  appellant,  Howell,  filed  this  bill  against  the  appellee, 
Motes,  to  enjoin  the  collection  of  a  judgment  at  law,  which 
the  latter  had  obtained  against  him. 

The  case  made  by  the  original  and  amended  bill  was  this : 
Motes,  who  was  then  and  is  now  insolvent,  falsely  and  fraud- 
ulently represented  to  appellant  that  he  was  owner  of,  and 
could  make  title  to,  certain  lands,  which  appellant  thereupon 
purchased,  executing  his  promissory  notes  therefor.     Motes 
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had  no  title;  and  appellant  was,  therefore,  compelled  to 
purchase  of  the  owners,  who  were  heirs  of  Motes'  wife.  He, 
thereupon,  demanded  of  Motes  the  cancellation  and  surren- 
der of  the  notes  made  to  him.  Motes  refused,  and  brought 
suit  on  the  notes  in  the  city  court. 

Api^ellant,  as  soon  as  the  summons  and  complaint  were 
served  on  him,  called  upon  T.,  an  attorney,  to  defend  him, 
which  the  attorney  refused  to  do,  on  the  ground,  "  as  com- 
plainant understood,"  that  he  had  been  employed  by  Motes  • 
thereupon  complainant  employed  S.,  informing  him  that  T. 
represented  Motes,  and  at  the  term  at  which  judgment  was 
rendered,  complainant's  attorney,  "supposing  that  T.  repre- 
sented the  plaintiff  in  that  suit,  spoke  to  him  in  reference 
thereto,  and  understood  from  him  that  a  trial  could  not  be 
had  at  that  term,  and  the  defendant  (complainant)  not  being 
ready,  no  objection  was  made  by  T.  to  a  continuance  thereof. 
Said  judgment  was  taken  by  other  attorneys  of  Motes,  both 
complainant  and  his  attorney  then  laboring  under  the  mis- 
take as  to  T.'s  representing  said  Motes  in  the  suit ;  that  said 
T.  did  not  represent  said  Motes,  as  he  has  since  informed 
complainant,  but  was  so  situated  thereto  that  he  could  not 
represent  either  party,  but  complainant  understood  him  to 
say  that  he  represented  said  Motes,  and  so  informed  his 
attorney.  In  consequence  of  this  misunderstanding,  judg- 
ment nil  dicit  was  rendered  against  complainant,"  &g. 

The  amended  bill  further  stated,  on  this  point,  "that  the 
complaint  in  said  suit  at  law  was  signed  by  Messrs.  C.  &  H., 
attorneys,  at  Hayneville,  Ala.,  who  sent  it  to  T.,  who  filed  it 
in  the  clerk's  office ;  that  said  T.  informed  complainant  that 
he  had  brought  suit,  and,  therefore,  could  not  represent  com- 
plainant, and  complainant  so  stated  to  his  attorney ;  that  at 
the  time  complainant's  attorney  entered  his  appearance,  the 
name  of  the  attorneys  of  Motes  who  took  judgment,  had  not 
been  entered  thereon ;  that  complainant's  said  attorney  was 
in  court,  looking  after  the  case,  at  the  term  at  which  the 
judgment  was  taken,  and  said  judgment  nil  dicit  was  taken 
in  consequence  of  the  information  given  by  said  T.  to  com- 
plainant, which  complainant  communicated  to  his  attorney ; 
that  complainant's  attorney  went  to  T.,  in  the  court  room, 
and  understood  from  him  that  the  plaintiif  was  not  ready  for 
trial,  and  as  complainant  (defendant  in  that  suit)  was  not 
ready,  it  was  agreed,  as  complainant's  attorney  understood, 
that  the  case  should  be  continued,  he  laboring  under  the  im- 
pression, throughout  the  term,  that  T.  represented  the 
plaintiff  in  that  suit." 

The  answer  states :  On  the  28th  of  May,  1872,  the  suit 
was  instituted  in  the  city  court ;  that  it  was  continued  at  the 
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July  term,  and  also  at  the  October  term,  of  that  year ;  that 
at  this  last  term  the  names  of  counsel  who  took  the  judgment 
were  then'  on  the  docket,  and  that  judgment  was  not  ren- 
dered until  February,  1873.  The  answer  denies  that  Motes 
has  no  title,  or  that  he  made  any  false  representations  as  to 
it,  &G.  Motes  demurred  to  the  biU,  and  made  a  motion  to 
dissolve  the  injunction  on  the  denials  of  the  answer,  and  for 
want  of  equity.  The  chancellor  having  sustained  a  demur- 
rer to  the  original  bill,  complainant  was  allowed  to  amend, 
and,  on  the  15th  day  of  May,  1874,  the  chancellor  set  down 
the  demurrer  to  the  amended  bill.  During  the  argument  on 
the  demurrer,  complainant  offered  to  file  a  second  amended 
bill,  which  the  court  denied,  and,  thereupon,  entered  a  decree 
sustaining  a  demurrer  to  the  original  and  amended  bill,  dis- 
solving the  injunction  and  dismissing  the  bill. 

The  dismissal  of  the  bill,  and  the  refusal  to  allow  the 
amendment  proposed,  are  now  assigned  for  error. 

L.  A.  Shaver,  for  appellant. 

K.  D.  RuGELEY,  contra. 

BRIOKELL,  C.  J. — A  court  of  equity  will  not  relieve 
against  a  judgment  at  law,  because  of  defenses  available  in 
a  court  of  law,  unless  it  is  alleged  and  proved  that  the  fail- 
ure to  defend  successfully  at  law,  was  not  attributable  to 
any  negligence  or  want  of  diligence  on  the  part  of  the  party 
complaining,  but  to  accident,  or  to  fraud,  or  act  of  his 
adversary. — 1  Brick.  Dig.  6G6,  §  376.  Under  the  allegations 
of  complainant's  bills,  original  and  amended,  there  is  no  pre- 
tense that  the  failure  to  defend  at  law  was  attributable  to 
any  act  of  his  adversary,  or  to  accident.  It  was  the  result 
of  his  own  want  of  diligence,  and  he  must  bear  the  conse- 
quences of  it. 

An  unsuccessful  attempt,  or  an  entire  omission,  to  assert, 
in  a  court  of  law,  a  purely  equitable  defense,  does  not  preju- 
dice the  right  to  relief  in  equity. — Calloivai/  v.  McElroy,  3 
Ala.  406;  Nchon  v.  Dunn,  15  Ala.  502.  Or,  if  the  party  fails 
in  the  assertion  of  a  good  legal  defense,  or  omits  to  make  it, 
he  may,  notwithstanding,  avail  himself  of  an  independent 
ground  of  equitable  relief. —  Greenlee  v.  Gaines,  13  Ala.  198. 
If  the  defense  is  cognizable,  either  at  law  or  in  equity,  a 
court  of  equity  will  not  intervene,  after  judgment  at  law, 
unless  some  special  cause  of  interference  is  shown. — Foster 
V.  State  Banlc,  17  Ala.  672. 

The  grounds  on  which  relief  is  sought  against  the  judg- 
ment at  law,  are,  that  it  is  founded  on  a  promissory  note. 
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the  consideration  of  which  is  the  purchase  money  of  land; 
that  the  complainant  was  induced  into  the  purchase  by  the 
false  representations  of  the  defendant  that  he  had  and  could 
make  title  to  the  land ;  that,  in  fact,  the  title  resided  in  third 
persons,  from  whom  the  complainant  was  compelled  subse- 
quently to  purchase  the  lands.  Prior  to  the  Code,  it  may  be 
these  facts  would  not  have  constituted  a  defense  available  at 
law.  Since  the  Code,  they  would  form  an  available  legal 
defense.  The  sum  paid,  or  contracted  to  be  paid,  in  extin- 
guishment, or,  rather,  in  acquisition  of  the  title  from  those 
holding  it,  would  have  been  proper  matter  of  set-oif  or 
recoupment  against  the  note  given  to  the  defendant,  and 
exceeding  it  in  amoimt  would  have  been  a  fuU  answer  to  the 
suit  at  law. — Holley  v.  Young,  27  Ala.  203 ;  Martin  v.  Whar- 
ton, 38  Ala.  637. 

If  the  second  amended  bill  presented  matter  of  equitable 
relief,  it  made  a  new  case,  variant  from  and  repugnant  to 
that  stated  in  the  original  and  first  amended  bill,  and  was, 
therefore,  properly  disallowed.  The  allegations  are  that  the 
defendant  had  a  life  estate  in  the  lands,  the  value  of  which 
it  is  proposed  shall  be  ascertained,  and,  on  the  payment  of 
such  value,  relief  had  against  the  judgment  at  law.  The 
allegations  of  the  other  bill  are  that  the  defendant  had  no 
interest  in  the  lands,  and,  therefore,  there  was  a  total  fail- 
ure of  the  consideration  of  the  note,  on  which  the  judgment 
is  founded. —  Williams  v.  Barnes,  28  Ala.  613. 

There  is  no  error  in  the  decree  of  the  chancellor,  and  it 
must  be  affirmed. 


Rhodes  v.  Lowry* 

Trover. 

1.  Agent,  dedaratUms  of;  ichen  admissible  cujainst  principal. — Declarations, 
made  at  the  time  of  seizing  property,  by  one  who  claimed  to  act  as  agent  for 
another,  are  comisetent  evidence  against  such  person,  when  sued  for  a  conver- 
sion of  the  property,  if  there  is  evidence  tending  to  establish  such  agency; 
and  the  error  in  admitting  such  declarations,  before  the  proper  predicate  has 
been  laid,  is  cured  by  subsequent  proof  of  his  agency, 

2.  Discretion  of  court;  lohai  within. — It  is  within  the  discretion  of  the  court 
to  permit  a  witness,  after  having  left  the  stand,  to  return  and  correct  her  tes- 
timony, previously  given.  * 

3.  Rulings  of  primary  court ;  when  will  not  he  revised. — The  appellate  court 
will  not  revise  the  ruling  of  the  primary  court,  excluding  evidence,  when  no 
exception  is  reserved. 

4.  Charge;  when  erroneous. — Although  oral  evidence  of  a  fact  tends  very 
Vol.  hvf. 
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clearly  to  establish  it,  yet  it  still  remains  for  the  jury  to  decide  whether  the 
testimony  proves  the  fact;  and  a  charge,  which,  without  referring  to  the  jury 
the  credibility  of  the  evidence,  instructs  them  that  the  fact  is  proved,  is  an 
invasion  of  their  province,  and  necessarily  erroneous. 

5.  Trover;  when  mabitainable. — If  the  defendant  seizes  and  removes  per- 
sonalty from  the  premises  of  the  owner,  in  defiance  of  her  wishes,  and  in 
repudiation  of  her  right  to  it,  the  owner  may  maintain  trover  for  a  conversion, 
without  demand  before  suit  brought. 

Appeal  from  Circuit  Court  of  Crenshaw. 

Tried  before  Hon.  Philemon  O.  Haeper. 

This  was  an  action  of  trover  by  the  appellee  against  G. 
W.  Eliodes,  for  the  conversion  of  about  ninety  bushels  of  corn. 

On  the  trial,  plaintiff  was  introduced  as  a  witness,  in  her 
own  behalf,  and  testified  that  the  corn  alleged  to  have  been 
converted  was  hers ;  that  "  Moody  and  Khodes  came  to  her 
liouse  and  asked  her  for  the  corn,  and  showed  her  a  paper, 
which,  Moody  said,  was  a  mortgage  made  by  her  and  others;, 
that  she  then  denied  having  made  any  mortgage  to  Rhodes ; 
that  Moody  replied  that  he  had  come  to  take  the  com  for  G. 
W.  Rhodes,  and  he  intended  to  do  so ;  that  Moody,  on  being 
refused  the  key  to  the  house  in  which  the  corn  was  stored, 
took  an  axe  and  mashed  down  the  door,  and  carried  off  the 
corn,  saying  that  he  was  doing  it  for  George  W.  Rhodes. 
AVitness  further  stated  that  defendant  was  not  present  when 
the  corn  was  taken,  and  defendant  then  objected  to  the 
declarations  of  Moody  and  B.  F.  Rhodes,  but  his  objection 
was  overruled,  and  he  excepted."  Witness  having  testified 
as  to  the  time  of  the  conversion,  asked,  after  she  had  left  the 
stand,  leave  to  correct  her  testimony  in  that  respect,  which 
the  court  granted,  against  the  objection  of  defendant. 

One  Brooks,  a  witness  for  the  plaintiff,  testified  that,  being 
employed  by  her  as  an  attorney,  he  called  on  George  W. 
Rhodes,  and  inquired  of  him  how  he  justified  the  seizure  of 
the  corn ;  to  which  he  replied  that  he  had  a  mortgage  on  it, 
and  at  the  same  time  notified  him  of  the  time  and  place  of 
selling  the  corn  to  satisfy  the  mortgage. 

The  defendant  then  offered  a  mortgage,  purporting  to  be 
signed  by  the  plaintiff  and  others,  and  as  to  which  the  court 
ruled,  among  other  things,  that  the  mark  of  Sylvia  Lowry 
was  not  a  signature,  and  refused  to  allow  the  mark  to  be 
proved,  or  the  mortgage  to  be  introduced.  No  exception  was 
reserved  to  this  ruling. 

The  court,  thereupon,  charged  the  jury,  that  if  they 
believed,  from  the  evidence,  that  the  plaintiff  was  in  posses- 
sion of  the  corn  at  the  time  of  the  seizure,  that  was  a  sufii- 
cient  title  for  her  to  recover  upon,  in  this  form  of  action, 
against  a  mere  WTonjj  doer ;  that  if  the  defendant,  by  him- 
self or  his  agents,  seized  the  corn,  and  carried  it  away,  this 
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would  be  a  conversion,  and  no  demand  and  refusal  are  neces- 
sary ;  that  the  declarations  of  Moody  are  to  be  disregarded, 
unless  the  jury  believe  that  Moody,  Kulp  and  Rhodes  were 
the  agents  of  the  defendant,  but  if  they  believed  that  they 
were  his  agents,  then  their  declarations  were  evidence 
against  him ;  that  if  the  defendant  ratified  the  act  of  Moody, 
Kulp  and  Rhodes,  that  would  make  them  his  agents ;  that 
the  evidence  showed  that  they  were  his  agents,  and  he  so 
charged  them.  Defendant  reserved  an  exception  to  each  of 
these  charges,  and  here  assigns  the  same  as  error,  together 
with  the  refusal  to  admit  the  mortgage  in  evidence,  and  to  give 
charges  the  substance  of  which  appears  ixx  the  opinion. 

John  Gamble,  for  appellant 

John  A.  Padgett,  contra. 

MANNING,  J. — The  declarations  of  Harrison  Moody  and 
Benjamin  Rhodes,  tending  to  show  they  were  acting  for,  and 
claimed  the  corn  in  controversy  as  the  property  of  defend- 
ant under  a  mortgage  by  plaintiff  below  and  others  to  him, 
when  -they  forcibly  took  it  from  plaintiff,  were  admissible  or 
not  as  e\'idence  against  defendant,  according  as  Moody  and 
Rhodes  were  or  were  not  his  agents  in  that  transaction. 
And,  as  testimony  afterwards  given  tended  to  show  very 
clearly  that  they  were  so,  there  was  no  error  in  the  overrul- 
ing of  the  objections  to  that  evidence. 

It  was  withm  the  discretion  of  the  court  below  to  permit 
the  plaintiff  to  return  to  the  stand  as  a  witness,  immediately 
after  she  had  withdrawn  from  it,  to  correct  some  testimony 
she  had  previously  given. 

No  exception  was  taken,  according  to  the  bUl  of  excep- 
tions, to  the  action  of  the  court  in  excluding  the  mortgage, 
or  writing  purporting  to  be  such,  set  out  in  the  record,  and 
offered  in  evidence  on  the  part  of  defendant.  We  cannot, 
therefore,  revise  this  action  if  it  were  clear  (as  it  is  not)  what 
precisely  was  the  ruling  in  respect  to  it,  which  was  made  by 
the  court. 

The  only  erroneous  charge  among  those  given  by  the 
court,  and  set  forth  in  the  bill  of  exceptions,  is  the  fifth  in 
order,  in  which  the  juiy  were  told  "  that  the  evidence  in  this 
case  showed  that  Moody,  Kulp  and  Rhodes  were  the  agents 
of  defendant,  and  he  so  charged  them."  Although  the  evi- 
dence tended  very  clearly  to  establish  the  fact  affirmed,  this 
instruction,  given  without  any  request  from  either  side,  was 
a  manifest  invasion  of  the  province  of  the  jury.  The  evi- 
dence in  support  of  it  was  wholly  oral ;  and  its  credibility 
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should  have  been  referred  to  the  jury.  For  the  court  to 
assume  that  this  testimony  was  true,  and,  thereupon,  to 
instruct  the  jury  that  it  established  a  fact  which  it  was  for 
them  to  ascertain,  was  error. — Stewart  v.  Russell,  38  Ala.  619, 
and  cases  therein  referred  to. 

There  was  no  evidence  in  this  cause,  the  mortgage  being 
excluded,  to  show  any  right  whatever  to  the  corn  in  defend- 
ant; and  if  there  had  been — yet,  as  according  to  all  the 
proof,  the  possession  of  the  corn  was  obtained  by  him 
through  acts  done  against  the  will  and  remonstrances  and  in 
repudiation  of  the  dominion  of  plaintiff— no  demand  of  the 
com  was  necessary  to  enable  her  to  maintain  a  suit  for  it. 
If  entitled  to  recover  at  all,  she  was  entitled  to  do  so  in  vir- 
tue of  the  conversion  of  the  corn  by  the  seizure  and  removal 
of  it  from  the  premises  she  occupied,  in  defiance  of  any 
right  she  might  have  in  it.  Therefore,  there  was  no  error 
in  the  refusal  of  the  court  to  give  the  charges  asked  for  on 
behalf  of  defendant,  both  of  which  implied  that  a  demand 
might  have  been  necessaiy,  and  thus  would  have  tended  to 
mislead  the  jury. 

For  the  error  indicated,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 


Holliugs worth  v.  Cliapinan. 

Action  for  Bent. 

1.  Cfiarge  to  jury ;  when  properly  refused. — A  charge  not  asked  in  WTiting, 
may  be  properly  refused  for  that  reason  ;  and  unless  it  affirmatively  appears 
that  a  charge  refused  was  asked  in  writing,  it  presents  no  question  for  revision 
on  appeal. 

2,  Reversal;  what  not  ground  for. — It  is  within  the  discretion  of  the  pri- 
mary court  to  insert  in  the  bill  of  exceptions  its  general  charge,  to  which  no 
exception  was  reserved.  Such  a  charge  furnishes  no  ground  for  reversal,  and 
its  insertion  in  the  bill  of  exceptions  cannot  injure  the  appelhiut. 

Appeal  from  Circuit  Court  of  Limestone. 

Tried  before  Hon.  Wm.  B.  Wood. 

Li  this  case  the  appellant  requested  the  court  below  to 
give  several  charges,  which  were  refused.  Exception  was 
resented  to  this  action  of  the  court,  and  it  is  here  assigned 
for  error.  The  record,  however,  does  not  show  that  the 
charges  were  asked  in  writing. 

Pryor  &  McClellan,  for  appellant. 

Watts  &  Troy,  contra. 


^ 
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GEO.  W.  STONE,  Special  Judge. — The  record  in  this  cause 
fails  to  inform  us  that  the  charges  refused,  and  severally 
excepted  to,  were  asked  in  writing.  The  Revised  Code,  sec-- 
tion  2756,  declares  that  "charges  asked  for  by  either  party 
must  be  in  writing."  In  Myatt  &  3Iocnx  v.  BeU,  41  Ala.  222, 
this  court,  speaking  of  this  precise  question,  held  that  "  the 
charge  will  be  presumed  to  have  been  in  writing,  where  no 
objection  appears  to  have  been  taken  to  it  in  the  court 
below."  In  that  case,  the  judgment  of  the  primary  court 
was  reversed,  for  the  refusal  of  the  court  to  give  a  charge, 
which  the  record  failed  to  affirm  was  in  writing. 

In  the  later  cases  of  Crosby  v.  Hutchinson,  53  Ala.  p.  5,  and 
McKeithen  v.  D.  Pratt  <fr  Co.,  ib.  p.  116,  this  court  departed  from 
and,  in  effect,  overruled  Myatt  v.  Bell,  supra,  and  returned  to 
the  sounder  doctrine  that  all  reasonable  intendments  will  be 
indulged  by  this  court  in  favor  of  the  correct  ruhng  of  the 
court  below. 

Following  these  later  decisions,  there  is  no  question  pre- 
sented by  the  charges  of  the  court,  which  we  can  consider 
as  a  ground  of  reversal. 

The  insertion  in  the  bill  of  exceptions  of  the  general 
charge  of  the  court,  to  which  no  exceptions  were  taken,  can- 
not possibly  injure  the  appellant.  It  furnishes  no  ground 
for  reversal. —  Grace  v.  McKissack,  49  Ala.  163. 

Affirmed. 

Chief  Justice  Brickell,  having  been  of  counsel,  not  sitting. 


Smith  V.  Phillips. 

Application  by  Creditor  to  require  Executrix  to  give  Bond. 

1.  Bevised  Code,  §  2005  of;  to  whrni  applies.— An  execntor  who  has  been 
exempted  by  the  will  from  giving  bond,  may  be  required  to  give  one,  on 
proper  application  by  a  creditor.  The  words,  "or  other  person  interested  in 
the  ei?tate,"  used  in  §  2005  of  the  Revised  Code,  are  meaningless,  unless  they 
apply  to  creditors. 

2.  Same;  proceedings  under.— A  creditor's  petition,  under  this  statute, 
should  not  be  entertained,  unless  it  seta  forth  the  debt  with  the  precision  and 
accuracy  essential  in  a  declaration  at  law  against  the  personal  representative, 
and  no  controversy  as  to  the  existence  of  the  debt  should  be  allowed,  beyond 
what  is  necessary  to  establish  its  prima  facie  validity. 

3.  Petition,  defect  in,  to  which  demurrer  Juts  been  iftist/tined ;  when  will  not  pre- 
vent reversal.— A  defect  in  a  petition,  curable  by  amendment  if  a  special  demur- 
rer had  been  sustained  to  it  on  that  ground,  will  not  authorize  judgment  of 
affirmance,  where  the  record  discloses  that  the  court  erroneously  sustained  a 
demurrer  to  the  petition,  on  another  distinct  ground,  fatal  to  relief  in  my 
aspect. 
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Appeal  from  Probate  court  of  Tallapoosa. 

The  appellant,  Smith,  filed  his  petition  in  the  probate 
court,  praying  that  Sarah  Philhps,  executrix,  of  James  T>. 
Phillips,  deceased,  be  required  to  execute  a  good  and  sufii- 
cient  bond  for  the  performance  of  her  duties  as  such 
executrix. 

The  amended  petition  shows  that  by  the  will  of  the  testa- 
tor the  executrix  was  exempted  from  giAing  bond;  that 
*'  petitioner  is  interested  in  the  administration  of  said  estate 
of  James  Philhps,  deceased,  he  being  a  judgment  creditor  of 
the  same  to  the  amount  of  about  three  hundred  dollars,  and 
that  his  interest  will  be  endangered  for  want  of  a  bond  not 
being  given  by  said  Sarah  PhiUips,  as  executrix  of  said 
estate."  It  further  charges  that  the  executrix  has  not  made 
settlements  as  required  by  law ;  that  she  has  rented  the  lauds 
of  the  estate,  and  failed  to  account  for  the  rents  and  profits 
of  the  same,  and  has  wasted  the  estate. 

The  administratrix  demurred  to  the  petition,  on  the  fol- 
lowing, among  other  grounds :  "  2.  Petitioner  fails  to  show 
the  character  or  nature  of  his  interest  in  the  estate.  6th. 
Petitioner  does  not  show  that  he  is  an  execTitor,  heir,  legatee, 
or  other  person  interested  in  said  estate." 

The  court  sustained  the  demurrer,  and  dismissed  the  peti- 
tion, reciting  in  the  judgment  entry  that  "the  court  is  of 
opinion  that  a  judgment  creditor,  as  described  in  the  petition 
filed  in  this  case,  has  no  such  interest  in  the  estate,  as  contem- 
plated by  subdivision  1,  §  2005,  of  the  Revised  Code,  as  wiU 
entitle  him  to  the  remedies  set  out  in  subdivisions  1  and  2 
of  said  section  two  thousand  and  five  of  the  Revised  Ck)de," 
wherefore  the  demurrer  was  sustained,  Arc. 

This  ruling  is  now  assigned  as  eiTor.  « 

Elmore  <fe  Gu^'TEU,  for  appellant. — A  creditor — especially 
one  whose  debt  has  been  reduced  to  judgment — has  rigJds 
against  an  estate  greater  than  those  of  a  legatee.  He  is  far 
more  "interested"  in  the  estate  than  the  legatee.  It  was 
not  intended  to  give  the  legatee  greater  rights  than  the  cred- 
itor. Section  2019  gives  creditors  a  right  to  require  an 
"  additional "  bond.  Construe  section  2005  with  it,  and  there 
seems  to  be  little  doubt  that  the  creditor  can  require  bond 
in  the  first  instance.  Holtzdaiv  v.  Ware,  M  Ala.  307,  is 
authority  on  this  point.  The  court  could  not  have  affirmed 
the  judgment  in  that  case,  if  the  record  showed  tliat  the 
suit  was  instituted  by  a  person  who  had  no  authority  to 
require  bond.  s^ 

W.  D.  Bulger  and  G.  W.  Gunn,  contra. — This  is  purely  a 
statutory  remedy,  in  favor  of  persons  "interested  in"  the 
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estate.  The  judgment  creditor  is  not  "  interested  in  the 
estate"  within  the  meaning  of  the  statute;  his  claim  is 
against  the  estate. — Harrison  v.  Harrison,  39  Ala.  489.  The 
statute  was  not  intended  to  apply  to  cases  like  tliis,  and 
ought  not  to  be  extended  by  construction. — 9  Porter,  266. 
The  petition  shows  no  right  in  Smith,  and  the  petition  was 
rightly  dismissed.  A  right  result  was  reached,  even  if  a 
wrong  reason  was  given  for  sustaining  the  demurrer. 

BRICKELL,  C.  J.— Until  the  statute  of  March  1,  1848, 
(Pamph.  Acts  1847-8,  p.  106),  it  was  not  within  the  power  of 
a  testator,  by  any  direction  in  his  will,  to  relieve  his  executor 
from  the  duty  of  giving  bond  and  security,  for  the  faithful 
performance  of  the  duties  enjoined  on  him  by  law.  The 
statute  was  express  and  imperative,  devolving  on  the  court 
taking  probate  of  the  will,  and  granting  letters  testamentary, 
the  duty  of  requiring  the  bond  and  security,  payable  and 
conditioned  as  required  by  law ;  and  the  testator  had  no  dis- 
pensing power  over  the  statute.  The  act  of  March  1,  1848, 
required  the  orphans  court  (to  the  jurisdiction  of  which  the 
court  of  probate  succeeded),  to  grant  letters  testamentary, 
without  requu'ing  bond  and  security,  if  the  testator  had  so 
requested  and  provided  in  his  last  will.  But  if,  at  any  time 
after  such  grant,  any  creditor,  legatee,  distributee,  or  heir, 
ishould  make  application  setting  forth  the  character  of  their 
claims,  and  that  their  interests  were  endangered  for  the  want 
of  bond  and  security,  it  was  made  the  duty  of  the  court  to 
require  such  bond  and  security.  And  further,  whenever  it 
came  to  the  knowledge  of  the  court  that  the  estate  was 
likely  to  be  wasted  to  the  prejudice  of  heirs,  the  court  could 
mero  motii  require  bond  and  security  to  be  given. 

We  do  not  doubt  it  was  intended,  substantially,  to  re-enact 
this  statute  in  the  Code  of  1852,  by  §  1686  thereof,  which 
now  forms  §  2005  of  the  ^-evised  Code,  without  any  change 
as  to  the  parties  on  whose  apphcation  the  court  of  probate 
was  charged  with  the  duty  of  requiring  bond  and  security. 
The  change,  in  phraseology,  does  not  indicate  a  legislative 
intent  to  lessen  the  parties,  or  change  the  character  of  inter- 
est they  may  have,  who  are  entitled  to  the  protective  remedy 
against  the  directions  of  the  w^U.  It  is  in  conformity  to  a 
purpose,^  apparent  on  nearly  every  page  of  the  Code,  to  com- 
press former  statutes  into  as  few  words  as  possible. 

The  language  of  the  section,  as  found  in  the  Code,  is  broad 
enough  to  embrace  creditors  as  parties  who  have  the  right  to 
make  the  requisition.  The  whole  law  of  administrations  is 
founded  on  the  theory  that  they  have  an  interest,  and  the 
primary  interest,  in  the  estate.     The  law  charges  the  whole 
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property  of  the  decedent  with  the  payment  of  debts,  except 
suen  as  is  specially  exempt. — R.  C.  §  2060.  From  this 
charge,  the  testator  is  without  capacity  to  free  it,  by  testa- 
mentary provision,  as  he  was  without  capacity  to  alienate  it 
on  any  other  than  a  valuable  consideration.  The  heir  he 
may  disappoint  of  the  inheritance  the  law  would  cast  on 
him — the  legatee,  is  the  creature  of  his  bounty.  A  testator 
may,  withbut  oif ending  superior  legal  rights,  in  the  exercise 
of  his  power  of  disposition  of  his  estate,  commit  the  keeping 
and  preservation  of  the  rights  of  an  heir  or  legatee  to  an 
improvident  executor,  if  not  restrained  by  positive  law.  But 
the  rights  of  creditors,  which  are  given  by  law,  not  depend- 
ent on,  but  superior  to,  his  will,  and  which  he  cannot  impair 
or  defeat,  he  cannot  endanger  by  committing  the  administra- 
tion of  his  estate  to  an  improvident  executor.  The  law  will 
interfere  for  their  protection  whenever  these  rights  are 
endangered,  as  it  will  for  their  enforcement.  The  whole 
theory  of  the  law  of  administrations  regards  creditors  not 
only  as  having  interests  in  the  estate,  but  the  primaiy  and 
superior  right.  The  largest  creditor  is  of  the  class  of  per- 
sons preferred  in  the  grant  of  administration.  Those  who 
precede  him  in  the  order  of  preference,  are  given  precedence 
only  because  their  interests  in  the  estate  are  subordinate  to 
the  interests  of  creditors,  and  in  protecting  and  preserving 
such  interests,  they,  of  necessity,  preserve  and  protect  the 
interests  of  creditors.  It  is  impossible  to  entertain  a  doubt 
that  creditors  are  the  persons,  other  tlian  heirs  or  legatees, 
who  were  intended  to  be  embraced  by  the  general  words  of 
the  statute,  "other  persons  interested  in  the  estate."  If 
these  words  do  not  embrace  creditors,  they  are  almost 
unmeaning. 

The  court  of  probate  sustained  the  demurrer  on  the  sole 
ground  that  a  creditor  was  not,  under  the  statute,  authorized 
to  require  of  the  executrix  bond  and  security.  In  this  the 
court  erred.  The  petition  is,  however,  defective,  in  not 
clearly  and  positively  alleging  the  interest  of  the  appellant. 
The  debt,  he  claims,  is  described  only  as  a  judgment  Jor  aliout 
ihree  humlred  dollars.  No  petition  by  a  creditor,  under  this 
statute,  ought  to  be  entertained  which  does  not  set  forth  the 
debt  on  which  his  relation,  as  a  creditor,  depends,  with  the 
precision  and  certainty  essential  in  a  declaration  or  com- 
})laint  at  law,  in  an  action  against  the  personal  representative. 
The  judgment  should  have  been  correctly  described  accord- 
ing to  its  date  and  amount ;  the  court  in  which  and  against 
whom  it  was  rendered,  should  have  been  distinctly  averred. 
The  court  must  see  from  the  petition  that  the  applicant  has 
a  debt  prima  facit  a  charge  on  the  assets  for  administration. 
The  executor  or  administrator  must  be  informed  of  the  pre- 
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cise  character  of  tlie  debt  claimed,  so  that  he  may  be  pre- 
pared, if  necessary,  to  controvert  its  existence,  and  show,  if 
he  can,  that  the  applicant  is  not  a  creditor,  and  has  no  inter- 
est in  the  estate.  If,  on  the  evidence,  it  should  appear  that 
the  applicant  has  a  claim  he  can  probably  establish  in  an 
action  against  the  personal  representative,  he  is  then  entitled 
to  the  relief  authorized  by  the  statute.  No  controversy  as 
to  the  existence  of  the  debt  should  be  allowed  beyond  what 
may  be  necessary  to  satisfy  the  court  of  its  probable  validity. 
The  judgment  the  court  may  render  cannot  fully  determine 
its  validity,  and  aU  the  inquiry  the  court  makes  in  reference 
to  it,  should  be  directed  to  the  single  question,  is  the  appli- 
cant prima  facie  a  creditor?  If  there  are  defenses  against 
the  debt,  they  must  be  inquired  into  and  determined  in  a  dif- 
ferent proceeding,  and  must  not  embarrass  this  remedy.  The 
defect  m  the  petition  to  which  we  have  adverted,  is  amendable 
in  the  court  of  probate,  and  if  the  demurrer  had  been  sus- 
tained because  of  this  defect,  it  would  probably  have  been 
cured  by  amendment.  This  was  not  the  ground  on  which 
the  court  sustained  the  demurrer,  but  on  the  ground  that  a 
judgment  crditor  was  not  entitled  to  make  the  requisition  of 
bond  and  security,  which  was  fatal  to  the  petition  in  any 
aspect.  This  defect  in  the  petition  cannot  authorize  an 
affirmance  of  the  judgment,  because  it  can  be  cured  by 
amendment,  and  is  not  the  ground  on  which  the  demurrer 
was  sustained. 
The  judgment  is  reversed,  and  the  cause  is  remanded. 


Huckabee  et  ah  v.  Nelson,  Adin^x. 

Action  on  Promissory  Note. 

1 .  Par  brer  ship ;  what  does  not  cmistituie.— One  who  purchases  a  lot  of  land, 
and  tokes  a  conveyance  in  his  own  name,  with  the  intention  that  another,  who 
promised,  in  a  conversation  about  the  anticipated  purchase,  to  "go  halves"  in  it, 
should  share  as  a  partner  in  the  transaction — the  promise  never  afterwards  being 
alluded  to  or  carried  into  effect — does  not  thereby  become  the  partner  of  the 
latter,  or  authorized  to  bind  him,  by  executing  a  note  in  his  name  for  neces- 
sary improvements  put  upon  the  land,  by  contract  with  the  purchaser. 

2.  Section  2704  Revised  Code;  consti-ued. — Neither  the  letter  nor  spirit  of 
the  exception  contained  in  section  2704  Kevised  Code,  as  to  the  competency  of 
witnesses,  forbids  a  party  to  the  suit,  by  or  against  the  administrator,  testify- 
ing to  matters  in  which  the  deceased  did  not  participate,  and  of  which,  for 
want  of  knowledge,  he  could  not  testify,  if  living. 

3.  Judgment ;  when  reversed  for  mror  prejudicial  to  onhj  erne  of  several  defend- 
ants.— A  court  of  law  wiU  not  split  up  a  single  action  into  two  or  more,  leav- 
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ing  one  part  in  one  court  and  another  in  another  court;  hence,  on  reversal  for 
error  prejudicial  to  only  one  of  two  defencLxnts  who  appeal  from  the  judgment 
of  a  law  court,  the  appellatt^  court  niUKt  reverse  the  judgment  as  to  both,  and 
remand  the  cause. 

Appe.u.  from  Circuit  Court  of  PeiTy. 

Tried  before  Son.  Milton  J.  Saffold. 

This  was  an  action,  brought  by  the  appellee  against  appel- 
lants, on  two  promissory  notes,  given  under  the  following 
circumstances :  In  1861,  appellant  Hawks,  wishing  to  pur- 
chase some  lands  then  for  sale,  he  and  Huckabee  had  sev- 
eral conversations  about  purchasing  it,  and  Huckabee  told 
him  to  buy  and  he  would  go  halves  mth.  him.  Without  any- 
thing more  being  said.  Hawks  purchased  the  lands,  took  the 
title  in  his  own  name,  and  subsequently  paid  for  them  with 
liis  own  means.  The  property  needing  some  improvements, 
he  employed  some  slaves  of  the  plaintiff's  intestate  to  do  the 
necessary  work,  and  executed  therefor  the  notes  in  contro- 
versy, signing  thereto  the  names  of  both  Huckabee  and 
himself.  Upon  this  evidence  of  their  execution,  the  court, 
against  the  exception  and  objection  of  Huckabee,  allowed 
the  notes  to  be  read  in  evidence  to  the  jury.  Huckabee  had 
filed  a  sworn  plea  of  non  est  factum.  Huckabee  then  ofiered 
to  testify  that  he  was  not  a  partner  of  Hawks  at  the  time  o£ 
the  execution  of  the  notes  sued  on.  This  the  court  refused 
to  allow  him  to  do,  on  the  ground  that  he  was  incompetent, 
as  the  answer  would  relate  to  a  transaction  with  plaintiff's 
intestate.  Hawks  and  Huckabee  both  prayed  an  appeal, 
and  gave  a  joint  appeal  and  suftcrsede/is  bond.  Hawks  did 
not  make  any  defense  in  the  court  below,  or  raise  any  objec- 
tions to  its  rulings.  Upon  motion,  appellants,  were  allowed 
to  sever  in  the  assignment  of  errors,  and  Huckabee  was 
allowed  to  assign  errors  in  his  own  name.  The  only  assign- 
ment which  appears  in  the  record,  is  by  Huckabee,  in  his 
own  name. 

Brooks,  Haralson  A-  Roy,  for  appellants. — Huckabee 
should  have  been  allowed  to  testify  whether  he  was  a  part- 
ner of  Hawks  or  not,  and  whether  or  not  he  had  any  interest 
in  the  improvements.  He  was  competent  to  do  so,  and  in  so 
testifying,  he  would  not  have  testified  to  au}^  transaction 
with  the  intestate ;  but  his  testimony  would  have  related  to 
transactions  between  him  and  Hawks,  about  which  Hawks 
had  already  testified. — E.  C,  §2701:.  Where  the  plea  of  7ion 
est  fartnm  is  interposed,  the  parties  stand  as  they  did  at  com-* 
mon  law,  when  the  general  issue  was  pleaded ;  and  before 
the  plaintiff  is  entitled  to  introduce  the  notes  in  evidence,  he 
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should  prove  prima  facie  their  execution.— Croiye  v.  Decatur 
Bank,/}  Ala.  249. 

Plaintiff  had  failed  to  show  prima  facie  execution,  and  the 
notes  should  not  have  been  admitted  in  evidence  against 
Huckabee. 

Waller,  Pitman  &  Waller,  cojifra. — The  evidence  of 
Hawks  clearly  proved  the  execution  of  the  notes,  and  they 
were  properly  admitted  in  evidence  against  Hawks,  if  not 
against  Huckabee.  The  questions  which  the  court  refused 
to  allow  the  defendant,  Huckabee,  to  answer,  were  properly 
refused,  for  the  reason  alleged  by  the  court.  The  exceptions 
were  all  taken  by  Huckabee,  and  a  judgment  of  reversal  as 
to  him  should  not  compel  one  as  to  Hawks,  who  made  no 
defense  to  the  action  or  objection  to  the  rulings  of  the  court, 
even  though  he  gave  a  joint  appeal  and  mipermieas  bond  with 
Huckabee. 

MANNING,  J. — It  is  quite  clear  that  defendant  Hawks 
had  no  authority  from  Huckabee  to  sign  the  name  of  the  lat- 
ter to  the  notes  sued  on.  He,  in  effect,  says  so  himself,  when 
he  speaks  of  his  supposition,  or  expectation,  at  the  time  the 
notes  were  made,  that,  in  consequence  of  the  conversations 
had  between  him  and  Huckabee,  and  tlieir  intimate  rela- 
tions, Huckabee  would  ratify  the  signature.  There  is  not 
any  evidence,  tliough,  that  it  was  ever  ratified;  and  if  the 
suit  had  been  against  Huckabee  alone,  the  evidence  of 
authority  from  him  to  sign  his  name  to  the  note,  or  of  his 
ratification  of  the  act,  was  not  sufficient  to  make  the  admis- 
sion of  the  note  proper. 

But  it  was  legal  evidence  against  Hawks,  and  the  objection 
of  defendants  ought  to  have  been  presented  by  a  request 
from  Huckabee  to  the  court,  at  the  proper  time,  for  an 
instruction  to  the  jury  upon  the  effect  of  the  note  in  this 
particular,- and  not  by  opposition  to  its  admission  ;  which,  if 
successful,  would  have  excluded  the  note  from  their  consider- 
ation against  his  co-defendant  also. 

Under  section  2704  of  the  Revised  Code,  a  party  to  a  suit  is 
a  competent  witness  in  it,  except  in  respect  to  conversations, 
or  transactions  with  a  person  deceased,  whose  executor  or 
administrator  is  the  adverse  party.  The  object  of  the  excep- 
tion is  to  prevent  a  party  to  a  suit  from  obtaining  an  unjust 
advantage  of  those  interested  in  an  estate,  by  allowing  him 
to  testify  of  dealings,  or  promises,  or  admissions,  alleged  to 
have  been  had  with,  or  made  by  the  former  owner  of  the 
estate,  who  is  not  hving  to  contradict  or  explain.     Neither 
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the  letter,  nor  the  reason  of  the  exception,  relates  to  matters 
in  which  the  deceased  did  not  participate,  and  of  which  he 
could  not,  for  want  of  knowledge,  testify  if  living.  It  was 
in  respect  to  such  matters  as  these  only — matters  of  which 
the  deceased,  Mr.  Nelson,  knew  nothing  at  all — that  it  was 
proposed  Huckabee  should  testify.  Defendant  Hawks  was, 
unquestionably,  responsible  for  the  debt  sued  for.  It  was 
the  price  of  valuable  improvements  made  by  plaintiff's  intes- 
tate on  his  premises.  He  is  introduced  by  plaintiff  to  prove 
that  Huckabee,  at  times  and  places,  when  and  whore 
deceased  was  not  present,  entered  into  engagements  with  the 
witness,  by  which  Huckabee  became  liable  to  pay  one-half 
of  witness'  debt.  Shall  not  Huckabee  be  allowed  to  oppose 
this  witness,  and  deny  what  he  has  said,  or  explain  the  mat- 
ter to  the  jury,  so  as,  peradventure,  to  relieve  himself  from 
the  burden  of  paying  one-half  of  another  man's  debt,  put 
upon  him  by  this  man's  own  testimony? 

The  question  is  presented  in  this  form  not  because  we 
have  any  reason  to  believe  Hawks  did  not  testify  truly,  but 
to  show  to  what  consequences  the  decision  made  upon  this 
point  in  the  court  below,  might  easily  lead,  if  it  became  a 
rule  of  practice.  The  court  erred  in  refusing  to  permit 
•Huckabee  to  testify  in  respect  to  transactions  and  conversa- 
tions had,  not  with  the  deceased  intestate  of  plaintiff,  but 
with  Hawks,  and  which  the  latter  had  been  introduced  by 
plaintiff  to  prove. 

It  is  insisted  for  plaintiff  that  if  this  court  should  reverse 
the  judgment  for  error  against  Huckabee,  it  should  be 
affirmed  against  appellant  Hawks,  there  being  no  error  to 
his  prejudice.  Courts  of  law  never  split  one  action  into  two 
or  more — as  would  be  done  in  this  by  the  course  proposed — 
and  leave  one  part  of  it  in  one  court  and  one  in  another 
court.  A  plaintiff  must  pursue  his  one  suit  against  several 
persons,  as  he  brought  it,  to  its  conclusion  as  a  single  cause, 
unless  as  to  some  or  one  of  the  defendants  it  is  abated,  or  is 
otherwise  legally  discontinued. 

As  the  other  points  presented  may  not  rise  again,  it  is  not 
necessary  to  pass  upon  them. 

For  the  error  of  excluding  Huckabee  as  incompetent  to 
testify  to  any  matter  in  the  cause,  the  judgment  is  reversed, 
and  the  cause  remanded. 


/ 
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Tate  V.  Evans. 

Bin  in  Equity  to  enjoin  Mortgage  Sale  and  to  obtain  the  Benefit 

of  a  Set-off. 

1.  Equity,  when  xoUl  not  iniervene  to  set-off  deinmids. — The  mere  existence  ot 
mutual  and  independent  demands  does  not  authorize  the  interposition  of  equity, 
to  set  them  off  against  each  other.  To  warrant  the  interposition  of  a  court  of 
equity,  there  must  be  circumstances  from  which  it  can  be  inferred  that  one 
debt  was  contracted  on  the  faith  of  the  other,  or  that  there  was  an  agreement 
between  the  parties  that  one  should  be  discounted  for  the  other,  or  there  must 
be  some  intervening  equity,  which  renders  the  interposition  of  that  court 
necessary  for  the  protection  of  the  demand  sought  to  be  set-ofi[^ 

2.  Same. — If  a  partner  owing  his  coimrtners,  gives  his  individujxl  note  and 
secures  it  by  mortgage  on  his  individual  property,  the  transaction  is  thereby 
disconnected  from  the  partnership  accounts — if  they  ever  had  any  connection — 
and  the  demand  becomes  purely  a  legal  one  ;  and  the  mere  unfinished  condi- 
tion of  the  partnership  business,  and  a  balance  in  that  account  due  from 
mortgagee  to  mortgagor,  will  not  authorize  a  court  of  equity  to  interfere  by 
setting  off  the  note  against  the  balance  due,  and  restraining  the  foreclosure  of 
the  mortgage. 

Appeal  from  Chancery  Court  of  Butler. 

Heard  before  Hon.  H.  Austill.  , 

The  case  is  sufl&ciently  stated  in  the  opinion. 

Herbert  &  BueLl,  for  appellants. 
Gamble  &  Bolling,  contra. 

STONE,  J. — The  bill  in  the  present  case  avers  that  the 
complainant  and  defendant  formed  a  partnership  to  carry  on 
the  mill  business  in  the  State  of  Florida ;  that  such  partner- 
ship was  formed  in  1871,  and  continued  until  1874,  ^heu  it 
was  dissolved ;  and  that  at  the  dissolution,  and  at  the  time 
the  bill  was  filed,  Tate,  the  appellant,  was  indebted  to  Evans, 
the  complainant  below,  in  the  sum  of  forty-five  hundred  dol- 
lars— on  partnership  account — a  sum  greater  than  that,  the 
collection  of  which  the  present  bill  seeks  to  enjoin.  The 
debt  from  Evans  to  Tate,  the  bill  alleges,  is  a  note  of  near 
twenty-nine  hundred  dollars,  secured  by  mortgage  on  prop- 
erty, described  as  being  in  Butler  county,  Alabama;  the 
mortgage  containing  a  power  of  sale,  and  alleged  to  be  past 
due.  The  bill  alleges  that  Tate,  the  mortgagee,  had  adver- 
tised the  mortgaged  property  for  sale,  the  sale  to  be  made  at 
Greenville,  Alabama — the  place  designated  in  the  mortgage. 
The  object  of  the  bill  is  to  enjoin  the  sale  of  the  mortgaged 
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property,  and  to  set-off  against  the  debt  thereby  secured,  the 
alleged  balance  due  Evans  in  the  partnership  account  in  the 
mill  business  in  Florida,  stated  above.  There  was  a  demur- 
rer to  the  bill,  for  several  reasons  stated,  and  also  a  motion 
to  dissolve  the  injunction,  first,  for  want  of  equity  in  the  bill — 
second,  on  the  denials  in  the  answer.  The  chancellor  over- 
ruled the  several  objections  to  the  bill,  and  retained  the  in- 
junction. 

In  2d  Story  Eq.  Ju.,  §  1432,  speaking  of  set-off,  it  is  said, 
"Where  the  court  [of  Equitv]  does  not  find  a  natural  equity 
going  beyond  the  statute  (oi  set-off,)  the  construction  is  the 
same  in  equity  as  at  law."  The  same  author,  in  §  1436,  says, 
"  Courts  of  Equity,  in  virtue  of  their  general  jurisdiction,  are 
accustomed  to  grant  relief  in  all  cases  when,  although  the 
mutual  debts  are  independent,  yet  there  is  a  mutual  credit 
between  the  parties,  founded,  at  the  time,  upon  the  existence 
of  some  debts  due  by  the  crediting  party  to  the  other.  By 
mutual  credit,  in  the  sense  in  which  the  terms  are  here  used, 
we  are  to  understand  a  knowledge  on  both  sides  of  an  exist- 
ing debt  due  to  one  party,  and  a  credit  by  the  other  party, 
founded  on,  and  trusting  to  such  debt  as  a  means  of  dis- 
charging it."  It  will  be  discovered  that  we  have  made  a 
flight  change  of  the  author's  language  in  the  above  extract. 

The  substance  of  the  general  principles  laid  down  by  this 
court,  as  governing  in  matters  of  equitable  set-off,  is  well  and 
clearly  condensed  in  the  following  language,  which  we  adopt. 

"  1.  That  although  courts  of  equity  at  first  assumed  juris- 
diction on  the  natural  equity  that  one  demand  should  com- 
pensate another,  and  that  it  was  iniquitous  to  attempt  at  law 
to  enforce  more  than  the  balance ;  yet  now  they  only  exercise 
it  when  a  legal  demand  is  interposed  to  an  equitable  suit. 
2.  When  an  equitable  demand  can  not  be  enforced  in  a  court 
at  law,  and  the  other  party  is  suing  therein.  3.  When  the 
demand!  are  purely  legal,  and  the  party  seeking  the  benefit 
of  the  set-off  can  show  some  equitable  ground  for  being  pro- 
tected."— 2  Brick.  Dig.  433,  §  174.  "  Insolvency  is  recognized 
as  a  distinct  equitable  ground  entitling  a  party  to  rehef,  even 
in  cases  where  both  demands  are  purelj'  legal."— Id.  434,  §  175. 
See  also  French  v.  Garner,  7  For.  649 ;  Donelson  v.  Posey,  13 
Ala.  752 ;  White  v.  Wiggins,  32  Ala.  424 ;  Wray  v.  Fnrniss, 
27  Ala.  471. 

The  mere  circumstance,  however,  of  mutual  and  independ- 
ent demands,  does  not  authorize  the  interposition  of  equity 
to  set  them  off  against  each  other  ;  but,  to  warrant  the  inter- 
ference of  equity  there  must  be  circumstances  from  which  it 
can  be  inferred  that  one  debt  was  contracted  on  the  faith  of 
the  other,  or  that  there  was  an  agreement  between  the  par- 
ts) 
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ties  that  the  one  should  be  discounted  from  the  other,  or 
there  must  be  some  intervening  equity  which  renders  the 
interposition  of  that  court  necessary  for  the  protection  of 
the  demand  sought  to  be  set-oif. — Simmons  v.  WiUiams,  27 
Ala.  507 ;  McKirdey  v.  Winston,  19  Ala.  801, 

Testing  the  present  bUl  by  these  well-defined  principles, 
we  think  it  fails  to  make  a  case  for  equitable  set-off.  There 
was  no  suit  pending,  which  the  bill  sought  to  arrest.  No 
averment  that  one  debt  was  contracted  on  the  faith  of  the 
other,  and  no  averment  of  Tate's  insolvency.  Both  com- 
plainant and  defendant  were  residents  of  Florida ;  and  the 
partnership,  out  of  which  the  alleged  indebtedness  grew  that 
is  sought  to  be  set-off,  was  formed  and  conducted  in  that 
State.  Tate's  claim  on  Evans,  which  was  sought  to  be  col- 
lected by  a  sale  of  the  mortgaged  property,  was  an  Alabama 
transaction,  secured  by  a  mortgage  on  property  in  Alabama. 

The  only  part  of  the  present  bill  which  tends  in  the  remot- 
est degree  to  charge  any  connection  between  the  demands 
sought  to  be  set-off,  is  the  seventh  section.  Its  language  is, 
"  That  during  the  continuance  of  said  copartnership,  the  said 
"Walter  Tate  up  to  the  29th  day  of  January,  1872,  and  before 
that  time,  advanced  for  orator  on  account  of  said  copartner- 
ship the  sum  of  two  thousand  eight  hundred  and  eighty-two 
and  50-100  dollars,  for  which  orator  executed  to  him,  the 
said  Tate,  his  promissory  note,  bearing  date  the  29th  day  of 
January,  1872,  and  payable  on  the  29th  day  of  July,  1872, 
and  in  order  to  secure  the  payment  of  said  note  on  the  said 
29th  day  of  July,  1872,  orator  made  and  executed  his  mort- 
gage to  the  said  Walter  Tate,  conveying  to  him,  the  said 
Walter  Tate,-  the  mill  then  owned  by  orator  on  the  Mobile 
and  Montgomery  Railroad,  in  Butler  county,  Alabama,"  &c. 
On  account  of  said  copartnersMp  are  the  only  words  which 
can  be  supposed  to  connect  the  two  claims  togeth^  in  any 
way.  The  allegations  of  a  bill  must  be  taken  mosF  strongly 
against  the  pleader.- — LocJcJtai'd  v.  LocMiard,  16  Ala.  423 ; 
Stubhs  V.  Leaviit,  30  Ala.  352.  This  averment  falls  very  far 
short  of  showing  that  either  debt  was  contracted  on  the  faith 
of  the  other.  On  the  contrary,  the  bill  shows  that  Tate  did 
not  trust  to  the  products  of  the  partnership  for  his  reim- 
bursement. He  took  the  individual  note  of  his  partner,  pay- 
able to  himself,  with  a  mortgage  for  its  security,  on  individ- 
ual property  of  Evans.  This  disconnects  the  transaction 
from  the  partnership  accounts,  if  they  ever  had  any  connec- 
tion, and  makes  the  demand  a  purely  legal  one.  We  rather 
infer,  from  the  averments  of  the  biU,  that  Tate's  claim  on 
Evans  was  for  a  loan  of  money,  that  Evans  might,  therewith, 
contribute  his  share  of  the  capital  with  which  to  erect  the. 
miU.     Such  transaction  does  not,  per  se,  enter  into  the  part- 
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netship  accounts.— Story  on  Partnership,  §  219  and  notes ; 
Colljer  on  Part.  §§  269,  271,  272.  The  case  of  McKirdey  v. 
Winston,  supra,  is  not  distinguishable  from  this,  and  relief 
was  denied  in  that  case. 

The  bill  contains  no  equity,  and  the  injunction  should  have 
been  dissolved.  The  decree  of  the  chancellor  is  reversed, 
and  a  decree  here  rendered  dissolving  the  injunction. 

Let  the  cause  be  remanded  for  further  proceedings,  to  be 
had  in  accordance  with  the  principles  declaimed  above. 


Gravett  i\  Malone* 

Supersedeas  from  Probate  Court. 

1.  Probate  court;  fxyw^er  of,  to  issw  supersedeas^. — The  probato  court  haa 
authority,  at  the  instance  of  "a  surety,  when  he  denies  the  fact  of  suretyship, 
or  that  it  was  continuing  when  the  decree  was  rendered  against  his  principal, 
or  alleges  that  the  decree  was  obtained  by  fraud,  to  grant  a  supersedeas  to  con- 
trol the  execution  it  has  issued,  and  parties  who  are  under  its  jurisdiction,  in 
enforcing  it 

2.  Surety;  how  far  hound  by  decree  against  principal. — The  settlement  in  the 
probato  court,  by  the  principal,  is  binding  upon  the  surety,  not  because  he  is 
a  party  to  the  suit,  but  because  it  is  an  act  his  principal  is,  by  law,  required 
to  perform ,  and  is  within  the  condition  of  the  bond.  Neither  the  settlement 
nor  decree  determines  the  fact  of  suretyship;  or,  if  it  once  existed,  that  it 
continued. 

3.  .Sam€.— If  the  suretyship  was  continuing  when  the  decree  was  rendered 
against  the  principal,  it  is  conclusive,  in  the  absence  of  fraud,  on  the  surety 
as  well  as  the  principal,  of  every  matter  which  could  have  been  urged  against 
its  rendition,  and  neither,  on  supersedeas,  could  go  behind  it.. 

4.  Same;  supersedeas  in,  ground  for. — On  supersedeas  in  such  a  case,  the 
ground  of  relief  must  rest  either  on  facts  occurring  subsequent  to  the  decree, 
or,  if  it  relates  to  antecedent  facts,  must  show  fraud  in  the  decree,  or  a  want 
of  jurisdia|ion  in  the  court,  apparent  on  the  record,  or  a  denial  of  the  fact  of 
suretyship. 

5.  Settlement;  what  void. — An  ex-parte  settlement  of  a  guardian  in  the  pro- 
bate court,  made  without  a  previous  filing  of  accounts  and  vouchers,  without 
notice,  without  auditing  and  allowance,  or  any  other  action  by  the  court  than 
administering  an  oath  to  the  guardian  as  to  their  correctness,  is  wholly  void 
as  a  final  settlement. 

Appeal  from  Probate  Court  of  DeKalb. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Ellis  k  Caldwell,  for  appellants. 

TuBNLEY  <fe  Son,  contra. 

BRICKELL,  C.  J. — We  do  not  propose  to  pass  on  the 
Sndings  of  the  court,  on  the  demurrer  to  the  petition  of  the 
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appellee,  nor  on  its  sufficiency,  or  that  of  the  pleadings 
styled  pleas  and  replications..  The  merits  of  the  controversy 
are  disclosed  by  the  evidence,  and  so  far  as  is  necessary  to 
embody  them  in  a  proper  application  to  the  court  of  probate 
for  relief,  and,  in  an  answer  to  it,  an  amendment  in  the  court 
of  probate  can  correct  the  deficiencies  now  apparent. 

The  facts  are,  that  appellee  was  the  surety  of  Malvina 
Gravett,  the  mother  and  guardian  of  appellant.  As  such 
guardian,  she  received  assets  to  a  considerable  amount,  and 
intermarried  with  one  Joab  Hendricks.  In  1872,  she  made 
a  final  settlement  of  her  guardianship,  in  the  court  of  pro- 
bate (her  husband,  said  Hendricks,  having  previously  died), 
on  which  a  decree  was  rendered  against  her,  in  favor  of 
appellant,  for  the  sum  of  five  hundred  and  six  and  forty-five 
one  hundredth  dollars.  On  this  decree,  an  execution  was 
issued  against  her  and  the  appellant  as  her  surety.  The 
appellant  filed  his  petition  to  the  judge  of  probate,  praying 
a  supersedeas  of  this  execution.  The  grounds  on  which  the 
supersedeas  was  sought,  and  which  are  to  be  collected  rather 
from  the  evidence  offered  on  the  hearing,  than  from  the  alle- 
gations of  the  petition,  are,  that  soon  after  her  intermarriage 
with  Joab  Hendricks,  his  principal  ceased  to  be  guardian, 
and  the  husband  became  guardian,  under  appointment  from 
the  court  of  probate.  A  final  settlement  of  her  guardian- 
ship was  then  made  in  the  court  of  probate,  and  she  fully 
accounted  for,  and  paid  over  to  her  husband,  the  succeeding 
guardian,  all  the  assets  with  which  she  was  chargeable,  and 
was  discharged  by  the  court. 

It  is  insisted  by  the  appellant  that  if  these  facts  are  true, 
the  remedy  of  appellee  is  not  by  an  application  to  the  court 
of  probate  for  a  supersedeas ;  that  the  judge  of  that  court  is 
without  authority  to  issue  a  swpei'sedeas,  and  if  he  had  the 
authority,  these  facts  were  matters  of  defense  to  an^  involved 
in  the  decree  rendered,  and  cannot  be  inquired  into  on  appli- 
cation for  supersedeas  of  an  execution.  It  is  true  the  statute 
does  not  expressly  confer  on  the  probate  judge,  or  the  court 
of  probate,  authority  to  issue  a  writ  of  supersedeas.  The 
court  has,  however,  plenary  jurisdiction  to  settle  the  accounts 
of  a  guardian,  rendering  a  decree  against  him  for  the  bal- 
ance which  may  be  ascertained  to  be  due  the  ward,  on  which 
an  execution  may  issue  against  the  guardian  and  the  sureties 
on  his  bond.— R.  C.  §§  2449-50.  It  is  jirovided  by  the  Code 
that  every  court  has  power  "  to  control,  in  furtherance  of  jus- 
tice, the  conduct  of  its  officers,  and  all  other  persons  con- 
nected with  a  judicial  proceeding  before  it,  in  every  matter 
pertaining  thereto,"  and  "  to  amend  and  control  its  process 
and  orders,  so  as  to  make  them  conformable  to  law  and  jus- 
tice."— R.  C.  §  638.     The  surety  is  not  technically  a  party  to 
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the  decree  rendered  against  the  guardian,  though,  in  the 
absence  of  fraud,  it  is  conclusive  on  him. — Chilton  v^  Farks, 
15  Ala.  671 ;  Williamson  v.  Hoicell,  4  Ala.  693.  The  settle- 
ment is  made  without  notice  to  him,  and  is  conclusive  on 
him,  only  because  it  is  an  act  his  principal,  the  guardian, 
is  required  by  law  to  perform,  and  the  due  performance 
of  which  is  within  the  condition  of  his  bond.  Neither  the 
settlement  nor  decree  involved  or  determined  the  fact  of 
suretyship,  or,  if  it  had  once  existed,  that  it  was  continuing  at 
the  time  the  decree  was  rendered.  The  surety  cannot  be 
deprived  of  the  right  to  litigate  these  questions.  An  execu- 
tion is  permitted  to  issue  against  him,  because  the  bond  on 
which  he  is  supposed  to  be  liable  is  of  file,  and  a  part  of  the 
records  of  the  court,  payable  to,  and  approved  by  the  judge. 
A  presumption  of  its  genuineness  arises,  and  upon  this  pre- 
sumption the  statute  proceeds,  in  authorizing  final  process 
against  the  surety,  without  intending  to  deny  him  the  right 
to  repel  it,  or  to  show  no  liability  has  arisen  against  him,  if 
he  does  not  seek  to  open,  on  some  other  ground  than  fraud, 
the  decree  against  his  principal. — Elliott  v.  Mayfidd,  4  Ala. 
417;  Clarke  v.  West,  5  Ala.  117;  Treadwell  v.  Burden,  8  Ala. 
660.  A  supersedeas  at  the  instance  of  the  surety,  when  he 
denies  the  iact  of  suretyship,  or  that  it  was  continuing  when 
the  decree  was  rendered  against  his  principal,  or  that  the 
decree  was  obtained  by  fraud,  is  a  proper  remedy  by  which 
the  court  can  control  the  execution  it  miiy  have  issued,  and 
the  parties  who  are  under  its  jurisdiction  in  enforcing  it.  If 
this  be  not  a  power  inherent  in  the  court,  it  is  conferred  by 
the  provisions  of  the  Code  to  which  we  have  referred. 

If  the  suretyship  of  the  appellee  was  continuing  when  the 
decree  was  rendered  against  the  guardian,  that  decree  (if  not 
fraudulent)  was  conclusive  on  him,  as  it  was  on  his  princi- 
pal, of  every  matter  of  defense  which  could  have  been  urged 
against  its  rendition ;  and,  on  an  application  for  supersedeas, 
neither  he  nor  his  principal  could  go  behind  it  and  show 
that  in  fact  the  principal  was  not  liable  for  the  sum  decreed 
against  her,  either  because  she  had  never  received  the  assets 
with  which  she  was  charged,  or,  having  received  them,  had 
accounted  for  them  previously.  That  which  forms  the 
ground  of  relief  on  siqjersedeas,  must  either  rest  on  facts 
occurring  subsequent  to  the  decree,  such  as  satisfaction ;  or, 
if  it  relates  to  antecedent  facts,  must  show  fraud  in  the 
decree,  or  want  of  jurisdiction  in  the  court,  apparent  on  the 
face  of  the  record ;  or  a  denial  of  the  relation  which  author- 
izes execution. — Buoi  v.  Hughe^s,  11  Ala.  571;  Mervine  v. 
Parker,  18  Ala.  241;  Mattheivs  v.  RoUmon,  20  Ala.  131; 
McClure  v.  Coldough,  5  Ala.  85. 

The  supposed  final  settlement  of  the  guardian  in  the  court 
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of  probate,  made  in  1853,  as  it  appears  in  this  record,  is  a 
mere  nullity.  It  was  wholly  ex-parte,  made  without  any  pre- 
vious filing  of  her  accounts  and  vouchers  by  the  guardian, 
without  notice,  without  auditing  and  allowance  by  the  court, 
or  any  other  action  by  the  court  than  the  administration  to 
the  guardian  of  an  oath  as  to  their  correctness  by  the  pre- 
siding judge ;  there  is  no  recognition  of  them  by  the  court, 
not  even  an  order  that  they  be  filed.  It  has  not  an  element 
of  a  settlement  in  court,  and  appears  to  have  been  nothing 
more  than  a  mere  statement,  made  without  purpose,  verified 
by  oath  of  its  correctness,  of  the  moneys  the  guardian  had 
received  and  disbursed.  It  had  no  effect  on  the  liability  of 
the  guardian,  or  on  that  of  the  appellee  as  her  surety, 
beyond  that  of  evidence  against  them,  when  a  settlement 
should  be  had  in  the  course  of  judicial  proceedings. —  Willis 
V.  WHlis,  16  Ala.  652.  It  is  scarcely  necessary  to  say  that 
parol  evidence,  that  it  was  intended  as  a  final  settlement,  is 
not  admissible,  though  it  seems  to  have  been  received  in  the 
oourt  of  probate. 

Though  there  may  not  have  been  a  final  settlement  of  the 
guardianship  in  the  court  of  probate,  yet  it  was  permissible 
for  the  appellee,  if  he  could,  to  show  that  his  principal  had 
ceased  to  be  guardian,  and  had  fully  accounted  to  her  suc- 
cessor in  the  trust,  for  all  assets  with  which  she  was  charge- 
able, thereby  discharging  herself  from  aU  further  liability ; 
and  that  the  subsequent  settlement  was,  with  a  knowledge  of 
these  facts  on  the  part  of  all  parties,  made  with  the  view  of 
fixing  a  liability  on  him  to  which  she,  as  principal,  was 
unable  to  respond.  The  evidence  offered,  however,  falls  far 
short  of  establishing  these  facts.  It  does  appear  that  after 
the  marriage  of  the  principal,  her  husband  was,  by  the  court 
of  probate,  appointed  guardian,  and  gave  bond  as  such,  and 
made  report  to  the  court  that,  as  such  guardian,  he  had 
received  the  sum  of  eleven  hundred  and  thirty-eight  and 
ninety-one  one  hundredth  dollars.  This  appointment  was 
made  without  the  resignation  or  removal  of  the  principal 
of  the  appellee,  and  is  void,  inoperative  to  affect  her  lia- 
bility or  authority. — diatfhews  v.  DoutUtt,  27  Ala.  273.  The 
marriage  of  the  guardian  had  no  other  effect  than  to  join 
the  husband  in  the  guardianship. — Martin  v.  Foster,  38  Ala. 
688;  Carlisle  v.  Tuttle,  30  Ala.  613.  On  the  death  of  the 
hust3and,  she  was  restored  to  the  authority  she  had  when  the 
coverture  commenced. — Ramho  v.  Wyatt,  32  Ala.  363 ;  2  Wil- 
liams Ex'rs,  828, 1564.  Therefore,  so  far  as  now  appears, 
she  was  guardian  when  the  decree  was  rendered  in  1872,  and 
that  decree  is  conclusive  on  the  appellee,  authorizing  the 
execution  which  was  issued.  The  rulings  of  the  court  of 
probate  were  not  in  accordance  with  these  views,  and  its 
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judgment  quashing  tlie  execution  must  be  reversed,  and  tlie 
cause  remanded. 


Mayor,  &c.  of  Mobile  v.  Stein,  Ex'or. 

Action  to  recover  Taxes  paid  under  Protest. 

1.  Right  of  taxation,  surrender  of;  presumption  as  to. — The  right  of  taxation 
is  essential  to  the  existence  of  all  governments  ;  as  well  that  of  a  city  with 
limited  powers,  as  any  other.  It  is  a  settled  rulej  that  this  power  will  never 
be  presumed  to  have  been  surrendered,  or  abandoned,  unless  it  clearly  app^irs 
that  such  was  the  intention. 

2.  Mobile,  city  of;  Stein  contract  construed. — There  is  nothing  in  the  contract, 
between  the  corporate  authorities  of  Mobile  and  Albert  Stein,  in  regard  to  the 
property  known  as  "Stein's  Water  Works,"  which  exempts  it  from  taxation, 
by  the  municipal  authorities,  for  the  purpose  of  raising  revenue. 

3.  Taxnljle  value  of  property ;  what  properly  estimated  as. — The  additional  value 
imparted  to  land,  by  a  franchise  conferring  valuable  privileges— as  to  take 
tolls,  &c. — is  properly  estimated  as  a  part  of  its  taxable  value. 

4.  Cases  reaffirmed  and  distinguished.  — Tlie  cases  of  Stein  v.  Mayor,  &c. ,  17 
Ala.  234,  and  Stein  v.  Mayor,  &c.,  24  Ala.  591,  reaffirmed,  and  the  present  case 
distinguished  from  that  of  Stein  v.  Mayor,  &c.,  49  Ala.  362. 

Appeal  from  Circuit  Court  of  Mobile. 

Tried  before  Hon.  John  Elliott. 

This  cause  was  submitted  to  the  circuit  judge  for  decision, 
without  the  intervention  of  a  jury,  upon  an  agreed  statement 
of  facts,  "  both  parties  to  have  the  right  of  appeal,  upon  the 
record  without  a  bill  of  exceptions."  The  agreed  statement 
of  facts  are  as  follows :  1st.  On  the  20th  of  December,  1820, 
the  legislature  passed  an  act  "  to  incorporate  an  Aqueduct 
Company  in  the  city  of  Mobile."  2d.  On  the  24th  of  Decem- 
ber, 1824,  the  Mobile  Aqueduct  Company  having  failed  to 
comply  with  the  requisition  of  the  act  incorporating  it,  the 
legislature  repealed  the  act,  so  far  as  the  company  was  con- 
cerned, and  transferred  to  the  city  of  Mobile,  all  the  rights 
and  privileges,  which  had  pertained  to  the  company,  under 
the  act  of  incorporation.  3d.  On  the  12th  of  December,  1830, 
Mobile  city  contracted  with  certain  parties  to  constinict  for 
it  an  aqueduct  from  a  source  near  Spring  Hill,  the  source 
being  the  same  now  used. 

By  the  aid  of  these  contractors,  and  others,  certain  reser- 
voirs were  constructed  on  land  owned  by  the  city,  ditches 
and  canals  were  dug,  pipes  of  wood  and  cast  iron  laid,  from 
the  source,  near  Spring  Hill  and  along  various  streets  of  the 
city.  This  work  was  accomplished  in  January,  1832.  4th. 
The  city  being  in  possession  of  the  water  works  on  the  1st  of 
DecemtDer,  1836,  leased  them  to  one  Henry  Hitchcock,  for  a 
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term  of  twenty  years.    5th.  On  the  25th  of  December,  1837, 
the  legislature  incorporated  the   "Mobile  Aqueduct  Com- 

Eany,"  and  empowered  Hitchcock  to  assign  his  lease  to  it, 
ut  the  company  was  never  organized,  and  in  1838  Hitchcock 
surrendered  his  lease,  and  the  possession  of  the  water  works, 
with  all  their  appurtenances,  to  the  city  of  Mobile.  6th.  On 
the  26th  day  of  December,  1840,  a  contract  was  made  between 
the  mayor,  aldermen  and  common  council  of  Mobile,  and 
Albert  otein,  under  which  they  put  him  in  possession  of  the 
works  then  owned  by  the  city,  on  certain  terms  and  condi- 
tions therein  mentioned.  The  contract  provided,  "  that,  in 
consideration  of  certain  covenants  and  agreements,  the  city 
transfeiTed  to  Stein,  his  executors,  administrators,  or  assigns, 
the  sole  privilege  of  supplying  the  city  of  Mobile  with  water 
from  the  three  mile  creek  for  twenty  years,  as  well  as  all  the 
advantages  and  benefits  which  accrued  to  the  city  under  the 
acts  mentioned  in  the  agreed  statement  of  facts,  above  set 
out.  Under  this  agreement  the  city  reserved  the  right  to 
redeem  the  water  works  at  the  end  of  twenty  years,  upon  the 
payment  of  their  actual  value  at  that  time,  to  be  determined 
m  a  manner  provided  in  the  agreement,  and  stipulated,  that 
u^til  such  redemption,  Stein  should  have  quiet  and  peaceable 
possession.  The  agreement  also  provided,  that  if  Stein  did 
not  complete  the  water  works  contracted  for,  within  two  years 
from  the  time  the  legislature  should  ratify  the  contract 
therein  contained,  "  he  should  forfeit,  not  only  the  privileges 
conferred,  but  all  the  improvements  and  expenses  he  may 
have  incurred,  the  same  to  enure  to  the  use  and  benefit  of 
the  city  of  Mobile." 

This  contract  was  ratified  by  the  legislature,  and  Stein 
faithfully  complied  with  his  portion  of  it.  He  was  in  pos- 
session of  the  water  works  thus  constructed  at  the  time  of 
bringing  this  suit.  It  is  further  stated  in  the  agreed  state- 
ment of  facts,  "that  no  tax  on  the  aforesaid  water  works,  or 
the  franchises  connected  therewith,  was  attempted  to  be 
levied  from  the  said  Hitchcock  or  said  Stein  until  the  year 
1854,  when  for  the  first  time  a  tax  was  demanded  and  lev- 
ied." 

On  the  26th  day  of  April,  1873,  the  city  authorities  de- 
manded, and  collected  from  Stein,  the  sum  of  one  thousand 
nine  hundred  and  ninety-five  dollars  and  fifty  cents,  as  taxes 
for  the  year  1873,  alleged  to  be  due  by  Stein,  as  owner  of 
above  mentioned  water  works.  He  paid  this  sum  under 
protest,  and  gave  notice  that  he  would  bring  suit  to  recov- 
er it. 

"  The  circuit  judge  "  gave  judgment  in  favor  of  Stein  for 
the  amount  of  the  tax,  and  interest  and  costs.  It  is  here 
insisted  that  this  judgment  was  erroneous. 
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Alex.  McKinstry  for  appellant. — The  case  maybe  said  to  be 
res  adjudicata  for  the  appellant.  This  case  was  decided  by 
Stein  V.  3Iayor,  de.,  17  Ala.  234;  Stein  v.  Mayor,  (&c.,  24  Ala. 
591,  and  Battle  v.  Maym;  rf-c,  9  Ala.  234. 

R.  &  O.  J.  Semmes  and  John  T.  Ta,ylor,  contra. — Stein's 
contract  with  the  city,  under  which  he  holds,  is  a  lease  fdr 
a  term  of  years.  There  is  a  portion  of  an  estate  carved  out 
of  the  whole,  of  which  Stein  has  been  put  in  possession ;  that 
is  to  say,  a  term  of  twenty  jears,  the  city  retaining  a  remainder, 
or  rather  a  reversion — and  this  is  a  definition  of  a  lease  for 
years. — 2  Greenleaf 's  Cruise  on  Real  Property,  Title  "Lease," 
pp.  78,  79 ;  Taylor's  Landlord  and  Tenant,  p.  37.  After  the 
termination  of  the  twenty  years,  Stein  held  as  tenant  from 
year  to  year  or  tenant  at  will.  If  the  city  be  the  owner  in 
fee  of  the  water  works,  whatever  interest  Stein  holds,  must 
be  held  under  the  city,  and  this  disposes  of  the  question 
of  taxation  between  them.  The  former  decisions  did  not 
touch  this  question. 

MANNING,  J. — The  questions  presented  for  our  decision 
in  this  cause,  are — (first,)  whether  or  not  the  property  known 
as  Stein's  Water  Works — constructed  for  the  purpose  of  sup- 
plying water  from  the  Three  Mile  Creek  to  the  inhabitants 
of  Mobile — is  subject  to  taxation  by  the  municipal  authori- 
ties for  the  raising  of  revenue ;  and  (second)  if  the  property 
is  so  subject,  whether  or  not  the  additional  value  imparted 
to  the  land  and  other  corporeal  parts  thereof  by  the  fran- 
chises to  take  toll,  <Src.,  is  to  be  estimated  as  a  part  of  the 
taxable  value  of  the  property  ? 

These  very  questions  in  reference  to  this  identical  property, 
after  thorough  argument  have  been  twice  before  answered 
by  this  court,  in  two  suits  between  the  same  parties. — Stdn 
V.  The  Mayor,  dec.,  of  Mobile,  17  Ala.  234 ;  and  Same  v.  Same, 
24  Ala.  591. 

In  the  former,  the  court,  by  Dargan,  C.  J.,  say  :  "  The  right 
of  taxation  is  essential  to  the  existence  of  aU  governments, 
as  well  that  of  a  city  with  limited  powers  as  any  other,  and 
it  is  never  to  be  presumed  that  this  right  is  abandoned  or 
surrendered,  unless  it  clearly  appears  that  such  was  the  in- 
tention  "We 

must,  therefore,  look  to  the  agreement  itself  and  find  upon 
its  face  a  surrender,  or  a  relinquishment  of  this  right,  or  the 
exemption  can  not  be  successfully  claimed  by  the  pluintifT." 
Then,  after  an  analysis  and  exammation  of  the  contract  be- 
tween the  city  and  Stein — it  is  declared  that,  "  No  term  of 
this  agreement  exempts  the  property  employed  or  used  in 
the  execution  of  the  works,  Irom  taxation ;  nor  is  such  an 
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exemption  a  necessary  inference  from  any  thing  granted,  nor 
can  it  arise  from  any  restriction  imposed  on  the  city." 

In  respect  to  the  assessment  of  the  property  for  taxation, 
the  court  decide  that  "  the  value  of  property  must  be  esti- 
mated by  the  advantages,  or  profits  that  are  or  may  be 
derived  from  it ;  and  if  one  own  tangible  property  with  which 
is  connected  an  intangible  right  or  privilege,  in  forming  a  just 
estimate  of  the  value,  we  must  consider  the  tangible  property 
in  connection  with  the  intangible  right  or  privilege." 

When  the  subsequent  case,  (that  reported  in  24  Ala.  Rep.) 
was  before  the  court,  two  of  the  three  judges  previously  com- 
posing it,  had  resigned,  and  their  places  were  occupied  by 
others.  This  new  court,  after  having  "  reviewed  the  ground," 
affirmed  the  foregoing  propositions  announced  in  the  prior 
case,  and  enforced  them  with  additional  arguments.  These 
cases  were  decided  in  this  court  in  1850  and  1854,  respect- 
ively. The  first  of  them  arose  out  of  the  city's  claim  to 
taxes  for  this  property  upon  an  assessment  of  it  at  a  large 
sum,  under  an  ordinance  imposing  taxes  for  the  year  1848, 
of  "  4-lOths  of  one  per  cent,  on  all  the  real  and  personal 
property  within  the  corporate  limits  of  the  city."  And  the 
later  case  arose  out  of  a  taxation  of  the  same  property  under 
an  ordinance  of  the  city  passed  in  1852 — (by  authority  of 
the  act  of  the  legislature  in  1857) — imposing  a  tax  of  2  per 
cent,  a  year  for  five  years,  upon  the  real  estate  within  the  city, 
to  aid  in  the  construction  of  the  Mobile  &  Ohio  Raih-oad. 
Yet  we  notice  in  "the  agreed  statement  of  facts"  in  this 
cause,  which  is  signed  by  the  late  city  attorney,  after  the 
admission  that  Mr.  Stein  had  faithfuUy  performed  his  part 
of  the  said  contract  with  the  city — it  is  inaccurately  recited 
that  "  no  tax  on  the  aforesaid  water  works,  or  the  franchises 
connected  therewith,  was  attempted  to  be  levied  from  the 
said  Hitchcock,  or  the  said  Stein,  until  the  year  1854,  when 
for  the  first  time  a  tax  was  demanded  and  levied." 

The  counsel  for  Mr.  Stein  now  insist  that  the  case  was  not 
properly  and  correctly  presented  to  the  court  on  the  former 
occasions ;  that  Stein  was  then  understood  and  regarded  by 
the  court,  as  the  case  was  presented,  as  the  owner  m  fee  sim- 
ple of  the  water  works  property,  whereas  (as  they  contend 
with  much  ingenuity)  he  was  in  fact  only  a  lessee  of  them 
from  the  city  as  his  landlord,  and  therefore  not  chargeable 
with  taxes  levied  by  the  city. 

In  this,  it  seems  to  us,  the  counsel  are  in  error.  Those 
cases,  or  at  least  the  first  of  them,  arose  within  a  few  years 
after  the  contract  with  Stein  was  made,  and  while  yet  his 
transactions  and  operations  under  it  were  new  and  the  facts 
well  known  in  the  community.  They  were  presented  and 
argued  at  great  length,  by  lawyers  of  distinguished  ability; 
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and  it  is  evident  from  the  reports  of  the  cases,  that  the  court 
had  before  it,  and  founded  its  opinions  upon,  all  the  docu- 
ments and  acts  upon  which  the  riehts  of  Mr.  Stein  were 
founded  and  by  which  they  were  limited  or  explained.  And 
by  these  documents  and  acts,  much  more  than  by  admissions 
or  affirmations  in  a  case  agreed  on,  the  questions  submitted 
to  the  court  must  then  have  been,  and  now  be  determined. 

Both  the  provisions  and  the  language,  referred  to  in  argu- 
ment, of  the  instrument  made  between  the  city  and  Hitch- 
cock, differ  in  some  respects  materially,  from  those  in  the 
agreement  afterwards  entered  into  with  Stein ;  and  when  in 
the  latter,  words  and  expressions  used  in  the  former  are 
avoided — it  must  be  presumed  that  this  was  studiously  and 
purposely  done.  The  former  is  written  in  the  technical  terms 
and  language  usually  employed  in  a  lease ;  while  in  the  latter 
they  are  not  only  not  employed — but  the  writing  is  called  an 
agreement — and  is  evidently  one  which  is  not  intended  to 
operate  as  a  lease.  While,  therefore.  Stein  is  sometimes 
called  a  lessee  of  the  water  works,  and  his  absolute  right  to 
them  was  by  the  agreement  limited  to  a  "term"  of  twenty 
years,  if  at  the  end  of  that  period  the  city  would  pay  him 
the  value  of  them,  in  which  event  it  was  provided  that  they 
should  become  the  property  of  the  city ;  yet  we  should  be 
much  misled,  if  we  considered  that  the  strict  relation  of  laud- 
lord  and  tenant  was  created  between  the  parties  here  litigant. 
If  this  were  so,  it  might  well  be  doubted,  not  only  whether 
the  city  could  impose  taxes  on  these  water  works,  to  go  into 
its  own  treasury,  but  whether  also  it,  instead  of  Stein,  is  not 
the  party  to  pay  the  State  taxes  thereon,  which  have  been 
heretofore  collected  of  Stein. 

The  city  of  Mobile  is  a  public  corporation,  exercising  a 
part  of  the  political  power  of  the  State  by  authority  of  the 
General  Assembly.  Faculties  and  franchises  which  have 
been  conferred  by  that  body  upon  it,  may  be  taken  away. 
By  the  act  of  1820,  the  privilege  was  conferred  on  a  private 
corporation  created  by  it,  and  called  "The  Mobile  Aqueduct 
Company,"  exclusively  of  all  other  persons,  to  supply  the 
city  of  Mobile  with  water  for  a  space  of  forty  years  from  that 
date.  It  having  failed  to  comply  with  the  pro^'isions  of  the 
law,  all  the  rights,  privileges,  powers  and  immunities  granted 
to  it  were  by  an  act  of  the  legislature  in  the  year  1824, 
granted  to  the  city  of  Mobile.  After  several  endeavors  in 
various  ways,  all  which  had  failed  of  success,  to  accomplish 
the  purpose  of  having  a  sufficient  quantity  of  water  con- 
ducted into  the  city  for  the  use  of  the  inhabitants,  the  muni- 
cipal authorities  entered  into  a  contract  with  Mr.  Stein,  in 
December,  1840,  by  which  in  effect,  they  consented  upon  terms 
stated  in  the  agreement,  to  convey  to  him  all  the  property 
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and  materials  the  city  owned  and  had,  applicable  to  that 
puipose ;  and  to  relinquish  in  his  favor  the  privilege  which 
it  had,  and  to  aid  in  procuring  from  the  General  Assembly 
its  grant  to  him  of  the  sole  privilege  of  supplying  the  city  of 
Mobile  with  water  from  the  Three  Mile  Creek  for  twenty 
years  from  the  date  of  the  agreement,  and  the  sole  right  to 
have,  possess  and  operate  the  water  works  erected  for  that 
purpose,  after  said  period  of  twenty  years  until  the  city 
should  purchase  them  of  him  at  their  fair  value,  to  be  ascer- 
tained as  provided  in  the  agreement ;  and  that  he  should 
have  the  advantage  and  benefit  of  the  ordinances  enacted  for 
the  protection  of  the  property  and  rights  so  to  be  acquired 
by  him.  It  is  added,  also,  that  "  as  soon  as  the  water  shall 
be  iutroduced  under  this  agreement,  the  present  water  works 
shall  be  abandoned  and  discontinued."  The  city  reserved 
no  property  in  itself  in  respect  to  which  it  could  exercise  the 
rights  of  a  landlord.  It  only  stipulated  for  the  right  to  re- 
purchase the  water  works  at  their  value.  By  the  act  of  the 
General  Assembly  of  January  7th,  1841,  the  provisions  of 
this  agreement  were  confirmed  and  enacted  into  a  law ;  and 
all  the  rights,  powers,  privileges  and  immunities,  not  incon- 
sistent with  the  terms  of  the  agreement,  which  were  granted 
to  the  Mobile  Aqueduct  Company,  and  to  the  Mayor,  &c.,  of 
Mobile  by  an  act  passed  December,  20th,  1820,  and  by  an 
act  passed  December  25,  1837,  wore  vested  in  and  confirmed 
to  Stein  and  his  assigns.  He  was  also  authorized  thereby 
to  use  the  public  roads  in  Mobile  countj  for  the  laying  of  his 
pipes,  and  to  dispose  of  his  rights,  privileges  and  immunities 
by  deed,  or  to  mortgage  the  same. 

This  enactment  founded  upon,  and  incorporating  in  it,  the 
agreement,  was  not  a  lease  but  a  charter  to  Stein.  It  has 
been  so  regarded  by  this  court.  It  conferred  upon  him  fran- 
chises derivable  orJy  from  the  sovereign  authority,  obtained, 
it  is  true,  with  the  concurrence  and  aid  of  the  city,  but  still  a 
grant  from  the  State  of  intangible  privileges,  which  gave  to 
the  corporeal  property  its  chief  value.  "If" — says  Dargan, 
C.  J.  (in  the  case  in  17  Ala.  Rep.) — "  a  charter  is  granted  to 
erect  a  railroad,  and  the  company  go  on  to  complete  the  work, 
and  it  yields  large  profits,  in  forming  an  idea  of  its  value,  if 
we  separate  all  the  component  parts  of  value  and  estimate 
each  separately,  we  should  fall  far  short  of  the  intrinsic 
worth.  The  right  to  charge  toll  disconnected  from  the  road 
would  be  worth  nothing ;  and  the  land  over  which  the  road 
may  run  and  the  materials  employed  in  its  construction  are 
of  but  little  value  when  disconnected  from  each  other.  .  . 
In  the  case  before  us,  if  we  were  to  estimate  the  lot  of  land 
and  iron  pipes  alone,  the  record  shows  us  that  their  value  is 
only  $8,000 ;  but  the  land  and  pipes,  and  the  privilege  of 
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charging  all  who  may  use  the  water,  valued  in  connection 
with  each  other,  are  worth  $75,000." 

Whose  is  this  valuable  property  ?  Does  it  belong  to  the 
city  of  Mobile  ?  No  one  can  doubt  that  it  belongs  to  Stein, 
the  appellee,  and  that  the  city  of  Mobile  can  acquire  it  only 
by  a  purchase  according  to  the  terms  of  the  agreement  and 
charter.  Is  it  to  be  exempt  from  its  portion  of  the  general 
burden  of  taxation  ?  The  fact  that  the  grant  is  for  a  term 
of  years  only,  and  after  that,  may  be  terminated  by  the  pur- 
chase of  the  city,  does  not  affect  the  question  under  consid- 
eration. Most  grants  of  privileges  from  a  political  body  are 
for  a  limited  period.  If  a  manufacturing  company  or  a  bank 
were  chartered  with  valuable  privileges  for  a  period  of  twenty 
years,  and  its  franchises  at  the  end  of  that  time  were  resum- 
able  by  or  would  revert  to  the  State,  no  one  could  suppose 
that  this  would  prevent  the  State  from  levying  taxes  for  the 
increased  values  produced  by  them,  against  the  persons  to 
whom  they  were  granted.  No  reason  can  be  assigned  why 
the  fact  that  the  incorporeal  privileges  were  conferred  by 
the  authorities  which  impose  the  taxes — should  exempt  the 
property  thereby  enhanced  in  value,  from  taxation.  And  we 
perceive  no  reason  for  not  conceding  in  a  similar  case,  a  like 
authority  to  the  government  of  a  city. 

The  case  of  Stein  v.  The  Maym'y  dc,  of  Mobile,  in  49  Ala. 
Rep.  362,  is  not  an  authority  against  the  views  we  have  ex- 
pressed. In  that  case  the  question  was,  whether  or  not  the 
city  had  the  right  to  require  of  Stein  payment  of  the  price 
of  a  license  from  it,  for  the  privilege  of  exercising  his  rights 
under  his  charter  and  the  agreement  of  the  city ;  and  it  was 
decided  that  it  had  not.  It  was  held,  in  effect,  that  they 
constituted  a  license  irrevocable  by  the  city.  It  does  not, 
therefore,  follow,  however,  that  his  water  works  are  not  sub- 
ject to  taxation.  In  the  City  of  Savannah  v.  Charltcm,  the 
Supreme  Court  of  Georgia  held  that  a  physician  regularly 
licensed  according  to  the  laws  of  the  State  and  by  its  author- 
ity, to  practice  medicine,  was  entitled  to  do  so  any  where  in 
the  State,  and  therefore  in  Savannah,  without  beuig  obliged 
to  pay  for  a  license  fi'om  the  city  authorities ;  but  that  the 
city  might  notwithstanding  tax  the  practice  of  his  profession 
witliin  the  corporate  limits. — 36  Ga.  460. 

Adhering  to  the  decisions  heretofore  made  by  this  court, 
we  reverse  the  judgment  of  the  court  below  and  remand  the 
cause. 
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Askew  et  aL  v.  Myrick. 

BiU  in  Eqwity  to  subject  Trust  Estate  f<yr  Services  rendered  at 
Listance  of  TriLsiee, 

Ad  to  authorite  collection  of  debts  for  labor  and  services  rendered  for  benefit  of 
trust  estates,  construed. — The  "Act  to  authorize  the  collection  of  debts  for  labor 
and  services  rendered  for  the  benefit  of  trust  estates,"  approved  April,  1873, 
changes  the  former  rule  of  law  existing  in  this  State,  and  converts  claims  for 
compensation  for  services  rendered  for  the  benefit  of  trust  estates,  on  the 
employment  of  a  trustee  who  has  vacated  his  trust  or  become  insolvent,  into 
charges  upon  the  trust  estate,  to  bo  enforced  against  the  legal  rei^resentative  by 
action  at  law.  This  right  being  the  mere  creature  of  a  statute  which  provides 
a  remedy  for  its  enforcement,  that  remedy  is  exclusive,  and  a  court  of  chan- 
cery would  not  have  jurisdiction  in  such  a  case,  even  if  the  statute  were  out  of 
the  way. 

Appeal  from  Chancery  Court  of  Lee. 

Heard  before  Hon.  N.  S.  Gkaham.  ' 

The  facts  are  stated  in  the  opinion. 

F.  M.  Wood,  for  appellant. — The  right  given  by  the  act  of 
1872-3  is  of  that  character  over  which  equity  exercises  juris- 
diction, and  hence  the  remedy  given  at  law  is  cumulative. — 
Waldron,  Isley  <&  Co.  v.  Simmcnis,  28  Ala.  629. 

J.  R.  DowDELL,  contra.- — There  is  no  equity  in  the  bill. 
But  for  the  act  of  the  legislature,  appellant  had  not  a  right 
to  proceed  directly  against  the  trust  estate,  either  at  law  or 
in  equity.  That  act  giving  a  new  remedy  and  providing  a 
mode  for  its  enforcement,  it  and  none  other  remedy  must  be 
pursued. — Simmons  v.  Bull,  27  Ala.  501. 

BEICKELL,  C.  J.— The  will  of  the  testatrix  is  in  these 
words :  "  I  give  and  bequeath  all  my  property,  both  real  and 
personal,  to  my  husband,  J.  W.  Myrick,  to  have  for  his  own 
and  children's  use,  to  be  disposed  of  and  given  to  his  chil- 
dren as  he  may  see  proper,  either  before  or  after  his  death, 
but  in  no  wise  to  be  subjected  to  his,  the  said  J.  W.  Myrick's, 
debts."  At  the  death  of  the  testatrix,  she  had  three  chil- 
dren born  of  her  marriage,  who  were  minors.  The  estate 
devised  and  bequeathed  was  the  statutory  separate  estate  of 
the  testatrix.  After  the  death  of  the  wife,  and  the  probate 
of  the  will,  the  husband,  without  administration  granted, 
had  and  held  possession,  claiming  under  the  devise  and 
bequest.  The  real  estate  consisted  of  a  plantation,  which 
he  cultivated.    In  its  cultivation,  he  became  indebted  to  the 
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appellee  for  services  rendered  as  an  overseer,  and  supplies 
furnished.  The  husband  died  in  1872,  and  after  his  death, 
this  bill  was  filed  against  the  administrator  with  the  will 
annexed  and  the  children,  to  charge  the  estate  with  the  pay- 
ment of  these  debts ;  and  it  is  supposed  to  be  authorized  by 
the  statute  of  April  8,  1873,  entitled,  "An  act  to  authorize 
the  collection  of  debts  for  labor  and  ser-\dces  rendered  for 
the  benefit  of  trust  estates." — Pamph.  Acts  1872-3  p. 
131.  A  demurrer  was  interposed  by  the  defendants,  assign- 
ing as  causes  a  want  of  equity  in  the  bill ;  and  that  there 
was  an  adequate  remedy  at  law ;  which  was  overruled  by  the 
chancellor.  From  the  decree  on  the  demurrer,  this  appeal 
is  taken,  and  the  only  question  presented  is  its  correctness. 

Prior  to  this  statute,  repeated  adjudications  of  this  court 
had  settled,  beybnd  further  controversy,  that  a  trustee,  in 
the  absence  of  express  power  conferred  by  the  instrument 
creating  the  trust,  could  not,  by  his  contracts  or  engage- 
ments, impose  a  liability  on  the  trust  estate.     The  execution 
of  the  trust  may  have  compelled  him  to  incur  expenses,  or 
have  requu'ed  the  employment  of  third  persons,  whose  ser- 
vices became  beneficial  to  the  trust  estate.     Until  he  was 
reimbursed  such  expenses,  and  the  claims  for  compensation 
of  those  employed  by  him  were  satisfied,  he  could  not  be 
compelled  to  surrender  the  estate.     If  he  had  received  fimds, 
or  was  in  default  to  a  sum  equal  to  such  expenses,  he  could 
be  compelled  to  surrender,  because  he  could  retain,  and  was 
supposed  to  retain,  the  funds  for  his  indemnity;  or,  if  in 
default,  from  that  default  he  should  satisfy  the  claims  of 
those  employed  by  him,  for  which  he  was  personally  liabla 
The  persons  he  had  employed  had  no  equity  to  charge  the 
trust  estate.     Their  demands  were  purely  legal,  chargeable 
only   on  the   trustee. — Coopwood  v.    Wallace,   12   Ala.  790; 
Jones  v.Daivson,  19  Ala.  672;  Lyon  v.  Hays,  30  Ala.  430; 
Mnlhall  V.  Williams,  32  Ala.  489;   Wade  v.  Pope,  44  Ala.  690. 
These  authorities  would  probably  have  authorized  those  who 
had  rendered  services  to  the  trustee,  and  had  exhausted 
legal  remedies  against  him,  to  have  proceeded  in  equity  to 
subject  any  demand  due  from  the  trust  estate  to  him,  or  to 
be  subrogated  to  his  right  to  charge  the  estate.     The  ques- 
tion was  not  directly  presented,  but  the  intimation  was  that 
such  a  remedy  could  have  been  pursued.     It  would  have 
been  unavaihng,  if  the   trustee   was   in   default,   upon   an 
accounting  of  his  administration.     If  in  default,  there  could 
be  no  equity  in  him  to  charge  the  estate,  and  it  was  to  his 
place  and  his  rights  only  the  party  could  have  succeeded,  or 
been  substituted.     An  exception  was  recognized  in  favor  of 
an  attorney  employed  to  prosecute  suits  for  the  recovery  of 
the  assets  of  the  trust  to  this  extent,  if  the  trustee  was  insol- 
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vent,  not  indebted  to  the  estate,  and  had  not,  in  the  settle- 
ment of  his  accounts,  obtained  credit  for  the  compensation 
of  the  attorney,  he  could  proceed  directly  in  equity  to  cliarge 
the  estate. — Coopivood  v.  WaMace,  supra ;  Mtdhall  v.  WUUayns, 
supra. 

The  obvious  purpose  of  this  statute  is  to  charge  this  rule  ; 
to  convert  the  claims  for  compensation  for  sei-vices  rendered 
for  the  benefit  of  trust  estates,  on  the  employment  of  a 
trustee  who  has  vacated  the  trust,  or  become  insolvent,  into 
charges  on  the  trust  estate,  to  be  enforced  against  the  legal 
representative  of  the  estate,  by  an  action  at  law.  An  entire 
change  of  the  character  of  the  demand  is  produced.  From 
a  personal  liability  of  the  trustee,  it  is  made  a  charge  on  the 
estate,  burdening  the  rights  and  interests  of  the  cestui  qiie 
trusts  without  regard  to  the  state  of  the  trustee's  accounts, 
or  to  the  inquiry  whether  he  could  retain  the  estate  for  its 
payment.  The  right  conferred  by  the  statute,  is  a  right 
attaching  to  the  demand  for  compensation — a  right  inde- 
pendent of,  and  distinct  from,  the  right  of  the  trustee,  to 
which  right  only  the  person  rendering  the  services  under 
existing  law  could  have  been  substituted.  The  statute  is 
not  confined  to  the  future — to  demands  for  services  rendered 
after  its  enactment.  It  was  intended  to  operate  on  demands 
already  existing,  for  services  completely  rendered,  and  such 
is  the  effect  of  its  express  words.  If  it  was  confined  to 
demands  arising  in  the  future,  the  complainant  could  seek 
no  relief  under  it,  because  the  services  for  which  he  claims 
compensation  had  been  fully  rendered  before  its  enactment. 
Whether  it  is  competent,  by  legislative  enactment,  to  change 
the  character  of  existing  demands,  adding  to  them  new  obli- 
gations, converting  them  into  charges  on  estates  not  before 
bound  by  them,  is  a  question  on  which  we  will  not  now 
express  an  opinion. 

The  right  sought  to  be  enforced — the  right  to  change  the 
trust  estate,  not  existing  prior  to,  but  being  created  by,  the 
statute — the  remedy  for  its  enforcement,  prescribed  by  the 
statute,  must  be  pursued.  The  principle  is  well  settled  that 
if  a  right,  and  an  appropriate  remedy,  exists  at  common  law, 
a  statute  providing  a  new  remedy  in  the  affirmative,  without 
a  negation  of  the  existing  remedy,  is  cumulative  merely. 
But  when  a  statute  creates  a  right,  and  prescribes  the  rem- 
edy, the  statutory  remedy  is  exclusive. — Sedgwick  Stat,  and 
Com.  Law,  341 ;  Vestry,  d:c.,  v.  Batlehury,  2  Com.  Bench  U. 
S.  (89  Eng.  Com.  Law)  477,  and  note  on  page  486.  The  rem- 
edy prescribed  is  an  action  at  law  against  the  legal  repre- 
sentative of  the  trust  estates.  A  bill  in  equity  against  the 
cestuis  que  trust,  not  joining  the  representative  of  the  trust 
estate,  is  not  within  the  purview  of  the  statute.     The  court 
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of  chancery  had  not  jurisdiction  of  the  case  made  by  the 
bill  independent  of  the  statute.  Its  only  jurisdiction  was 
the  subrogation  of  the  complainant  to  the  equity  of  the 
trustee  to  charge  the  trust  estate.  Such  right  is  not  shown 
to  have  existed  in  the  trustee,  and  if  it  was,  it  could  only 
arise  on  a  final  accounting  of  the  administration  of  the  trust, 
which  is  not  contemplated  by  the  bill. —  WorraU  v.  Haiford^ 

The  demurrer  should  have  been  sustained,  and  the  decree 
of  the  chancellor  overruling  it  must  be  reversed,  and  a  decree 
here  rendered  sustaining  it,  and  dismissing  the  bill,  at  th» 
costs  of  the  appellee,  in  this  court,  and  in  the  court  of 
chancery. 


Whitworth  et  al,  v.  Anderson  et  al. 

BUI  in  Equity  to  remove  Cl<md  on  Title,  cfcc 

Case  re-qffirmed. — Held,  on  the  authority  of  iStoudeyimire  v.  Brown  (48  Ala. 
699),  that  section  93  of  the  revenue  law  of  1868,  which  requires  the  owner  of 
land  sold  for  taxes  to  deposit  double  the  amount  of  the  purchase  money,  &C., 
before  he  shall  be  allowed  to  prosecute  or  defend  any  suit  for  the  same  against 
the  purchaser,  is  unconstitutional 

Appeal  from  Chancery  Court  of  Madison. 

The  record  does  not  give  the  name  of  the  chancellor. 

Appellants,  in  their  bill  filed  against  the  appellees,  prayed 
to  have  a  tax  deed  canceled,  as  a  cloud  on  certain  lands, 
which  had  been  sold,  in  the  year  1869,  for  non-payment  of 
taxes,  and  that  dower  be  allotted  to  one  of  the  appellants, 
<fec.  The  purchaser  of  the  land  at  tax  sale  was  one  of  the 
defendants.  Appellants  made  no  deposit,  as  required  by 
section  93  of  the  revenue  law  of  1868 ;  and  the  chancellor, 
therefore,  dismissed  their  bill. 

Cabaniss  &  Ward,  for  appellants. 

Walker  &  Shelly,  contra, 

BRICKELL,  C.  J. — The  chancellor  dismissed  appellants' 
bill,  on  motion,  because  they  had  not  complied  with  section 
93  of  the  revenue  law  of  1868,  by  depositing  double  the 
amount  of  the  sum  for  which  the  lands,  the  subject  of  suit, 
had  been  sold  for  the  payment  of  taxes,  <fec.     The  court  was 
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in  error  in  sustaining  the  motion.  The  section  of  the  reve- 
nue law  of  1868,  referred  to,  has  been,  hj  tliis  court,  declared 
unconstitutional. — Stoudenmire  v.  Brown,  48  Ala.  G99. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded. 


Hart  et  al,  v,  Floyd  et  al. 

Bill  in  Equity  to  enjoin  GoUeotion  of  Tax,  and  to  caned  Bonds 
issued  in  Aid  of  Railroads. 

1.  Stare  decisis.— A  solemn  adjudication  by  this  court  upon  :i  question  of 
constitutional  law,  silpportiug  the  action  of  co-ordinate  departments  of  the 
govei-ninent,  and  involving  matters  of  general  importance  and  interest  to  the 
entire  people  of  the  State,  upOn  which  credit  may  have  been  extended  and 
cont\'acts  made,  can  not  be  disturbed,  unless  for  cogent  reasons,  and  on  the 
clearest  conviction  of  error. 

2.  Case  adhered  to. — The  court  declines  to  depart  from  the  decision  in  Ex" 
parte  tielma  &  Gulf  Bail  Boad  Company,  45  Ala.  696 . 

Appeai,  from  Chancery  Court  of  Barbour. 
•   Heard  before  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  by  appellants  in  behalf  of 
themselves,  and  all  other  tax-payers  of  the  county,  to  enjoin 
the  collection  of  a  tax  levied  to  pay  interest  on  certain  bonds 
issued  by  the  county  of  Barbour,  in  aid  of  the  Vicksburg  & 
Brunswick  Rail  Road  Company,  and  to  have  said  bonds  can- 
celed, &c.  The  chancellor  dismissed  the  biU  for  want  of 
equity. 

PuGH,  "Wood  k  Dent,  for  appellants. 

Shorter  &  Brother,  and  D.  M.  Seals,  contra. 

BR^CKELL,  C.  J. — The  statute,  approved  December  31, 
1868,  entitled  "An  act  to  authorize  the  several  counties  and 
towns  and  cities  of  the  State  of  Alabama  to  subscribe  to  the 
capital  stock  of  such  rail  roads  throughout  the  State  as  they 
may  consider  most  conducive  to  their  respective  interests," 
was,  with  an  exception  of  the  proviso  to  the  seventeenth 
section,  pronounced  by  a  majority  of  this  court,  constitu- 
tional, at  the  June  term,  1871,  after  able  and  exhaustive 
arguments  by  counsel,  and  deliberate  consideration  and 
examination  by  the  court. — Ex-'parte  Sclma  d:  Gulf  Bail  Boad, 
Gompany,  45  Ala.  696.     If  we  entertained  grave  doubts  of 
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the  correctness  of  this  adjudication,  and  would  have  reached 
a  different  conclusion,  we  would  feel  bound  to  follow  it.  A 
solemn  adjudication  upon  a  question  of  constitutional  law, 
supporting  the  action  of  the  co-ordinate  departments  of  the 
government,  and  involving  matters  of  general  importance 
and  interest  to  the  entire  people  of  the  State,  on  which 
credit  may  have  been  extended,  and  contracts  made,  cannot 
be  disturbed,  unless  for  cogent  reasons,  and  upon  the  clear- 
est convictions  of  error. 

The  bill  proposes  to  renew  the  controversy  this  decision 
closed.  It  18  without  equity,  if  that  decision  is  observed. 
VVe  teel  bound  to  adhere  to  it,  and  must  affirm  the  decree  of 
the  chancellor. 


Peiiii's  Executrix  t\  Spence. 

Bill  171  Equity  to  enforce   Vendor's  Lien,  d'c. 

Ametahii^d,  ich/d  makes  a  7iew  mse,  and  is  not  aUotrable.—WlmTC  the  right  set 
up  in  the  original  bill  is  alleged  to  be  derived  from  a  sule  of  lands  by  the 
administrators  of  the  deceased  owner,  under  a  special  act  of  the  legislature, 
not  set  forth  by  its  title  or  otherwise  indicated,  an  amendnicut  setting  forth 
the  act.  and  rights  asserted  under  a  sale  made  by  the  legatees  of  the  deceased,  is 
H  departure  from  the  case  njade  by  the  original  bill,  and  can  not  be  allowed 

Appeal  from  the  Chancery  Court  of  Chambers. 
Heard  before  Hon.  B.  B.  McCiuw. 
The  opinion  states  the  case. 

W.  H.  Barnes,  for  appellants. 

W.  H.  Denson,  contra. 

MANNING,  J. — The  bill  in  this  cause  was  demurred  to 
by  defendants  below,  and  the  demurrer  sustained.  There- 
upon, it  was  amended,  and  afterwards  was  dismissed  by  the 
chancellor,  without  prejudice  to  the  filing  of  another  bill. 

In  the  original  bill,  the  right  set  up  by  complainant  was 
alleged  to  be  derived  fi'om  a  sale  of  the  lands  in  controversy 
by  the  administrators  of  the  estate  of  the  deceased  former 
owner  by  virtue  of  a  special  act  of  tlie  legislature,  which 
was  not  set  forth  or  indicated  by  the  title  of  it,  or  otherwise. 
By  the  amendments  to  the  biU,  this  act  was  set  forth,  and 
the  right  claimed  then  alleged  to  be  derived  from   a  sale 
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made  of  the  lands  by  the  legatees  of  the  deceased — a  change 
which,  according  to  decisions  of  this  court,  makes  a  case  so 
different  from  that  of  the  original  bill,  that  one  cannot  be 
engrafted  by  amendment  on  the  other. 

In  my  opinion,  the  bill,  as  amended,  is  defective  in  not. 
averring,  with  sufficient  particularity,  the  facts  of  the  trans- 
actions on  which  the  right  of  complainant  depends,  and  in 
alleging  conclusions  of  law,  instead  of  the  facts  of  the  case — 
defects  which  were  objected  to  by  demurrer  to  the  original 
bill.  And  I  would  prefer  to  put  our  decision  upon  this 
ground.  But  as  the  judgment  of  the  court  is  founded  upon 
the  departure  in  the  amended  bill,  from  the  case  originally 
made,  it  is  not  necessary  to  enlarge  upon  any  other  objection. 

The  decree  of  the  chancellor  is  affirmed,  with  costs. 


Alalbania  Coal  and  Navig'atioii  Com- 
pany V,  The  State,  ex  rel. 

Information  to  vacate  Charter  of  Corporation. 

1.  Appeal ;  wken  miist  he  taken  from  judgment  of  dissolution  of  corporation. — 
The  provisions  of  the  Kevised  Code  with  reference  to  vacating  charters  of  cor- 
porations (chap.  5,  title  2,  part  3),  fixing  ten  days  as  the  period  within  which 
appeals  may  be  taken  from  judgments  of  forfeiture  against  corporations, 
bar  an  appeal,  if  not  sued  out  wjithin  that  time.  Sections  3485,  3508,  form- 
ing a  part  of  chap.  1,  title  5,  part  3,  of  the  Kevised  Code,  giving  an  appeal 
from  any  final  judgment  of  the  circuit  court,  &c.,  within  two  years,  apply  only 
to  cases  as  to  which  a  difierent  time  is  not  prescribed,  and  to  the  class  of 
appeals  provided  for  in  that  chapter. 

2.  Same. — The  day  on  which  the  judgment  was  rendered  is  the  time  from 
which  the  ten  days  must  be  computed;  and  the  rule  is  not  different,  because 
the  judgment  of  dissolution  was  amended  in  particulars  not  changing  its 
character,  after  its  rendition. 

Appeal  from  Circuit  Court  of  Tuskaloosa. 

Tried  before  Hon.  W.  S.  Mudd. 

An  information  in  the  name  of  the  State,  on  the  relation 
of  A.  S.  Hamilton,  was  filed  against  "  The  Alabama  Coal  & 
Navigation  Company"  (a  corporation  formed  under  "An  act 
to  amend  the  corporation  laws  of  Alabama,"  approved 
August  12th,  1868,  to  improve  that  portion  of  the  Warrior 
river  at  and  above  Tuskaloosa,  &c.),  praying  that  its  charter 
be  annulled,  and  judgment  of  dissolution  be  pronounced 
against  it,  upon  various  grounds  set  forth  in  the  information ; 
the  chief  of  which  was  that  the  defendant  had  not  expended, 
in  the  prosecution  of  the  work,  the  amount  of  capital  stock 

Voii.  LIV. 
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required  to  be  expended  at  certain  periods,  by  the  act  above 
recited,  and  the  "  Act  ior  the  relief  of  the  Alabama  Coal  & 
Navigation  Company,^  approved  March  25th,  1873.  There 
was  a  jury  trial,  and  it  was  agreed  by  the  parties  that  the 
jury,  if  they  found  for  the  plaintiff,  should  render  a  special 
verdict,  as  to  the  amounts  expended,  &g.  The  jury  brought 
in  a  special  verdict,  finding  for  the  plaintiff,  on  facts  set  forth 
in  the  verdict,  and  upon  this  verdict  judgment  of  forfeiture 
and  dissolution  was  rendered,  on  the  5th  day  of  November, 
1875.  At  a  subsequent  day  of  the  term,  the  appellant 
moved  "to  correct  the  judgment,"  so  as  to  strike  out  the  fol- 
lowing words  therein,  to-wit :  "  Under  section  6  of  '  An  act 
to  amend  the  corporation  laws  of  Alabama,  approved  August 
12tli,  1868,  and  under  'An  act  for  the  relief  of  the  Alabama 
Coal  and  Navigation  Company,'  approved  March  25th,  1873, 
the  said  acts  mentioned  in  said  complaint."  The  court,  in 
an  entry  reciting  the  motion,  ordered  that  it  be',granted,  and 
that  the  judgment  "be  corrected  and  amended,  by  striking 
out  the  words  aforesaid,  alleged  and  shown  to  have  been 
added  to  the  verdict,  and  not  a  part  of  it,  when  the  verdict 
was  rendered." 

The  verdict  of  the  jury  is  not  stated  otherwise  than  by  reci- 
tals in. the  judgment  entry,  andthe  judgment  entry  set  out  in 
the  transcript,  is  the  corrected  judgment ;  so  that  it  cannot 
be  determined,  in  what  part  of  the  judgment,  as  originally 
entered,  these  words  occurred.  The  date  of  the  entry  allow- 
ing the  con'ection  is  not  stated ;  but  there  is  written  oppo- 
site it  (apparently  in  the  hand-writing  of  one  of  the  counsel) 
the  words,  "20th  of  November,  as  per  agreement."  This 
agreement,  however,  is  not  attached  to  the  transcript.  On 
the  20th  day  of  November,  1875,  the  appellant  gave  security 
for  costs,  and  sued  out  an  appeal  returnable  to  the  next  term 
of  the  Supreme  Court. 

The  appellee  now  moves  to  dismiss  the  appeal. 

H.  A.  Herbert  and  H.  M.  Sommerville,  for  motion. — Sec- 
tion 3485  of  the  Revised  Code  applies  only  to  cases  in  which 
the  time  of  taking  appeals  is  "not  otherimsc  directed  hy  laic^ 
Here  the  law  does  direct  the  time  within  which  the  ap- 
peal may  be  taken.  The  statute  is  one  of  the  "  rules  and 
regulations  prescribed  by  law,!'  under  which  this  court  is 
given  jurisdiction  of  appeals  in  cases  of  this  kind.  The 
right  to  hear  the  appeal  is  gone,  if  the  appeal  is  not  taken 
in  the  time  prescribed.  The  correction  did  not  change  the 
legal  effect  of  the  judgment ;  besides,  it  relates  back  to  the 
original  entry  of  the  judgment. 

Watts  k  Son,  contra. — The  statute  says  an  appeal  "  inay 
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be  taken  in  ten  days."  It  does  not  attempt  to  prescribe  the 
time  in  whicH  an  appeal  will  be  harrM.  Ordinarily,  an  ap- 
peal does  not  lie  until  the  adjoiirnmem  of  the  court,  for,  until 
then,  it  cannot  be  known  that  the  judgment  will  not  be  set 
aside.  Being,  until  then,  under  the  control  of  the  court,  it 
is  not  strictly  a  "final  judgment,"  in  the  sense  used  in  the 
statute  allowing  appeals. — See  6  Ala.  143.  Whenever  our 
statutes  undertake  to  limit  appeals,  they  use  language  which 
is  imperative.  Section  3098  provides  that  appeal  "  may  be 
taken  in  ten  days ;"  section  3485  provides  that  appeals  from 
final  decrees  mast  be  taken  in  two  years.  The  real  judgment 
in  this  case,  from  which  the  appeal  is  taken,  is  the  amended 
judgment,  rendered  the  day  the  appeal  was  taken.  After 
adjournment,  an  amendment  nunc  pro  tunc  must  relate  back 
to  the  day  of  rendition  of  judgment,  because  the  court  has 
no  power  to  render  any  other ;  but  where  a  corrected  judg- 
ment is  rendered  during  the  term,  there  is  no  need  for  the 
fiction  of  relation,  which  is  not  allowed  where  injustice  would 
be  worked.  If  an  appeal  had  been  taken  from  the  original 
judgment,  would  it  be  held  that  it  was  an  appeal  from  the 
corrected  judgment? 

STONE,  J.— In  chapter  1,  title  5,  part  3,  of  the  Revised 
Code,  are  the  following  provisions : 

Section  3485 :  From  any  final  judgment  or  decree  of  the 
chancery,  circuit  or  probate  courts,  except  in  such  cases  as 
are  otherwise  directed  by  law,  an  appeal  lies  to  the  Supreme 
Court,  for  the  examination  thereof,  as  matter  of  right,"  etc. 
Section  3508 :  "  Appeals  under  this  title,  except  in  such  cases 
as  a  diifferent  time  is  prescribed,  must  be  taken  within  two 
years  from  the  rendition  of  the  judgment  or  decree,"  &c. 

It  will  be  observed  that  the  class  of  appeals  provided  for 
in  the  sections  copied  above,  does  not  embrace  cases  for 
which  other  provision  is  made  by  law,  and  that  the  limita- 
tion of  two  years  is  confined  to  appeals  under  title  5,  supra, 
and  to  cases  in  which  a  different  time  is  not  prescribed. 

The  proceedings  from  which  the  present  appeal  is  prose- 
cuted, were  instituted  under  chapter  5,  title  2,  part  3,  Re- 
vised Code.     In  that  chapter  is  the  following  section : 

§  3098.  "  The  informant  or  defendant  may  appeal  to  the 
Supreme  Court  within  ten  days  after  judgment,  on  applica- 
tion to  the  clerk,  and  giving  security  for  the  costs  of  the 
appeal,"  <fec. 

We  think  it  too  clear  to  admit  of  argument  that  this  case 
does  cot  come  within  the  provisions  of  sections  3485  and 
3508  of  the  Revised  Code.  It  does  not  fall  within  the  pi*ovis- 
jons  qf  title  5,  and  a  different  time  is  prescribed  within  which 
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to  take  the  appeal.  AVe  hold  that  in  this  case  the  appeal 
was  barred,  unless  taken  within  ten  days,  under  section  3098 
of  the  Re^dsed  Code. 

We  cannot  assent  to  the  argument  that  the  adjournment 
of  the  court  defines  the  time  from  which  the  ten  days  begin 
to  run,  within  w^ich  the  appeal  must  be  taken.  "Within 
ten  days  after  judgment,"  is  the  language  of  the  statute. 
This  language  is  explicit.  If  the  legislatui"e  had  intended 
that  the  ten  days  should  commence  running  at  the  adjourn- 
ment of  the  court,  nothing  was  easier,  or  more  natural,  than 
that  they  should  have  said  so.  They  employed  other  lan- 
guage, and  we  must  conform  to  their  declared  will.  Under 
our  system,  a  term  of  the  court  is  not  regarded  as  one  day. 
Each  day  has  its  separate  duties;  and  this  court  will  consult 
the  record,  that  it  may  determine  whether  action  in  the  pri- 
mary court  was  premature. — See  1  Brick.  Dig.  777,  §§  44, 45 ; 
Teat  V.  Cocke,  42  Ala.  336 ;  Ex-parte  Pollard,  40  Ala.  77. 

Formerly,  there  were  statutes  of  force  in  this  State  which 
were  construed  as  giving  to  judgments  a  lien  on  lands  of  the 
defendant  from  their  date.  In  the  rulings  under  those  stat- 
utes, the  term  was  not  considered  as  one  day,  but  the  precise 
day  of  the  term  on  which  the  judgment  was  rendered,  was 
declared  to  be  the  time  when  the  lien  of  the  judgment 
attached. — See  Poj)e  v.  Brandon,  2  Stew.  408 ;  Morris  v.  Ellis, 
3  Ala.  562  ;  Campbell  v.  Spence,  4  Ala.  548  ;  Mansony  v.  U.  S. 
Bank,  Id.  749 ;  Quinn  v.  Wisicall,  7  Ala.  649 ;  Bliss  v.  IVat- 
kins,  16  Ala.  231 ;  Pearson  v.  Barrington,  21  Ala.  174 ;  Holtz- 
daio  V.  Ware,  34  Ala.  307. 

The  day  on  which  the  judgment  was  rendered,  and  not  the 
day  on  which  the  judgment  entry  of  the  clerk  M^as  corrected, 
is  the  time  from  which  the  ten  days  must  be  computed. — See 
Pearson  v.  Darrington,  supra;  Moore  v.  Hoice,  5  Ala.  234; 
Cunningham  v.  Fordaine,  25  Ala.  644;  Doiu  v.  Whitman,  36 
Ala.  604 ;  Ware  v.  Breiver,  34  Ala.  114. 

Appeal  dismissed. 


Barr  et  al,  v.  Collier  et  al. 

Bill  in  Eqidty  to  restrain  Mortgage  Sale,  dc. 

1.  Sale,  of  propeiiij ;  when  does  not  constibik  nswious  contract. — A  f>!^lo  of 
cotton  at  a  price  beyond  its  real  value  to  one  who  resold  for  a  less  price,  will 
not  be  deuonuced  as  an  usurious  transactiou,  unless  there  was  a  propcwitiou  to 
the  seUer  to  borrow,  and  ne<:joti,\tious  terminatius?  in  a  sale  ;or  a  knowledge  of 
the  borrower's  necessities,  and  that  he  was  purchasing  at  an  exhorbitnnt  price 
to  relievo  himself  by  a  subseciueut  sale  at  a  less  price  ;  or  something  showing 
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a  deeign  on  the  part  of  the  vendee  to  borrow,  and  the  vendor  to  loan  money 
nnder  device  of  a  sale,  whereby  under  guise  of  excess  of  price,  usurious  interest 
was  reserved.  If  such  design  existed,  it  is  immaterial  in  what  shape  it  is 
veiled. 

2.  Injunction;  when  ■propei-ly  dissolved. — An  injunction,  to  restrain  a  mort- 
gage sale,  issued  on  a  bill  alleging  that  complainants  were  in  pecuniary  dis- 
tress, which  they  sought  to  relieve  by  borrowing  money  of  defendants  who 
proposed  a  sale  of  cotton,  which  complainants  purchased  at  a  price  beyond 
its  value,  and  executed  a  mortgage  to  secure  price,  &c.,  and  that  the  transac- 
tion was  an  usurious  device,  &c.,  is  properly  dissolved  on  answers  denying 
knowledge  of  complainants'  condition,  or  purpose  of  purchase,  flatly  contra- 
dicting allegations  as  to  proposition  to  borrow  money,  and  asserting  that  the 
transaction  grew  out  of  a  proposition  to  buy  at  a  price  the  defendants  had 
previously  declined. 

3.  Motion  to  expunge,  when  should  be  made.— A.  motion  to  expunge  from  the 
transcript  matter  alleged  to  have  been  improperly  incorporated  therein,  and  to 
disallow  the  registers  costs  for  such  portion,  to  meet  with  a  favorable  consid- 
eration, should  be  promptly  made,  and  not  delayed  with  a  view  of  speculating 
upon  the  chances  of  imposing  costs  upon  the  adversary. 

4.  Same  ;  what  should  show.  — Transcripts  being  usually  made  out  under  the 
supervision  of  appellant's  counsel,  a  motion  to  expunge  portions  of  the  record 
and  disallow  costs  for  it,  should  show  that  the  appellant  gave  proper  directions 
about  making  out  the  transcript,  or  endeavored  to  have  the  objectionable  por- 
tion omitted. 

Appeal  from  Chancery  Court  of  Pike. 
Heard  before  Hon.  Ai)AM  C.  Felder. 
The  opinion  states  the  facts. 

John  D.  Gaednee,  for  appellants. 

J.  N.  Abrinqton,  cow^ra. 

BRICEIELL,  C.  J. — On  the  coming  in  of  an  answer,  in  term 
time  or  in  vacation,  the  court  may  on  motion  dissolve  an  in- 
junction, if  the  bill  is  wanting  in  equity,  or,  if  the  answer  con- 
tains a  full  and  complete  denial  of  the  allegations,  on  which 
the  equity  of  the  bill  rests.— 1  Brick.  Dig.  677,  §§  546-47-48. 
The  motion  to  dissolve,  therefore,  involves  two  inquiries — 
first,  the  equity  of  the  biU — ascertaining  that  it  has  equity, 
are  the  allegations  on  which  the  equity  depends,  denied  by 
the  answer.  An  affirmative  answer  to  either  of  these  in- 
quiries, compels  a  dissolution  of  the  injunction. 

The  allegations  on  which  the  equity  of  this  bill  depends, 
are,  that  the  complainants  were  laboring  under  a  pecuniary 
embarrassment,  and  applied  to  one  of  the  defendants  for  a 
loan  of  money.  That  he  let  them  have  three  bales  of  cotton, 
which  he  represented  to  be  good  in  quality,  at  twenty-five 
cents  per  pound,  which  they  converted  into  money,  by  a  sale, 
realizdng  much  less  than  the  sum  they  contracted  to  pay  for 
it.  Gk)od  cotton  at  the  time  of  the  purchase,  was  not  worth 
more  than  eighteen  to  twenty  cents  per  pound.  The  pur- 
chase was  on  credit  of  about  six  months,  and  a  note  was 
given  for  the  purchase  money,  with  a  mortgage  on  real  and 

Voi.  uv. 
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personal  property  to  secure  its  payment.  A  copy  of  the 
mortgage  is  exhibited  with  the  bill,  and  it  recites  the  indebt- 
edness of  the  mortgagors,  "  in  the  sum  of  three  hundred  and 
eighty-eight  and  twenty-five  one  hundredth  dollars,  due  the 
first  day  of  November,  1870,  and  dated  May  2d,  1870, 
furnished  us  by  Z.  A.  Collier  to  enable  us  to  make  a  crop, 
and  without  which  we  could  not  make  a  crop  the  present 
year."  It  is  averred  the  sale  of  this  cotton  was  an  attempt 
to  evade  the  statute  against  usury,  and  a  device  to  cover  a 
usurious  transaction ;  that  the  cotton  was  inferior  in  qual- 
ity, and  did  not  meet  the  representation  of  the  defendant 
selling  it.  It  was  sold  for  from  sixteen  to  seventeen  cents 
per  pound.  These  are  the  allegations  on  which  the  right  to 
equitable  relief  is  founded. 

The  answers  disclaim  all  knowledge  of  the  pecuniary  em- 
barrassments of  the  complainants — deny  that  any  application 
was  made  for  a  loan  of  money.  Aver  the  negotiation  was  for 
a  purchase  of  the  cotton,  and  that  it  resulted  in  the  sale  at 
the  price  of  twenty-five  cents  per  pound,  and  an  unwilling- 
ness to  sell  for  a  less  price,  the  defendant  owning  it  having 
confidence  in  a  rise  m  the  market  prices.  It  is  positively 
denied  that  there  was  a  loan,  and  positively  affirmed  that  it 
was  a  sale,  made  in  good  faith,  and  not  as  a  device  for  ob- 
taining usurious  interest. 

To  constitute  usury,  there  must  be  the  forbearance  of  a 
debt,  or  a  loan  of  money,  and  the  corrupt  intent,  to  reserve 
for  the  forbearance,  or  the  use  of  the  money,  interest  exceed- 
ing that  allowed  by  law. — Miller  v.  Bates,  35  Ala.  580; 
Thompson  v.  Jones,  1  Stew.  536 ;  EUis  v,  Bibb,  2  Stew.  63 ; 
Eley  V.  Mc  Clung,  4  Port.  128.  The  nature  and  substance  of 
the  transaction — the  intention  of  the  parties,  is  the  matter  to 
be  ascertained.  The  form  of  the  contract  is  material  only, 
as  it  sheds  light  upon  the  transaction ;  for  whatever  may  be 
its  form,  if  the  transaction  is  really  a  loan  of  money  it  is 
within  the  statute.  A  sale  of  goods  may  be,  and  has  often 
been,  a  device  to  evade  the  statute  against  usury.  When  the 
transaction  has  taken  that  form,  and  is  impeached  as  usuri- 
ous, its  true  character  is  ascertained  by  determining  from 
the  circumstances  attending  it,  whether  the  real  intention  of 
the  parties  was  to  buy  and  sell,  or  to  borrow  and  lend.  The 
owner  of  property  has  the  right  to  seU  for  the  best  price  he 
can  obtain,  without  the  hazard  of  having  the  sale  avoided  for 
usury  ;  and  when  the  form  of  the  transaction  is  a  sale,  the 
party  impeaching  it,  "must  remove  the  covering  from  the 
transaction,  and  exhibit  it  as  a  loan  of  money." — Leavitt  v.  Be 
Lancey,  4  N.  Y.  363.  The  case  as  exhibited  by  the  bill  and 
answer,  stripping  the  bill  of  the  allegations  of  the  conclusions 
of  the  pleader,  drawn  as  it  must  be  presumed  from  the 
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specific  facts  stated,  and  which  it  would  be  difficult  to  sup- 
port, it  cannot  be  affirmed  the  transaction  was  a  loan,  taking 
the  form  of  a  sale  to  cover  usury — that  there  was  a  mutual 
intention  to  borrow  and  lend,  not  to  buy  and  sell.     The 
specific  facts  stated  in  the  bill  are  that  the  complainants  ap- 
plied to  one  of  the  respondents  for  a  loan  of  money,  and  he 
let  them  have  cotton,  at  a  much  larger  price  than  its  market 
value.     It  is  averred  the  complainants  were  "  laboring  under 
some  pecuniary  embarrassment,"  but  knowledge  of  such  em- 
barrassment is  not  imputed  to  either  defendant.     There  was 
no  negotiation,  or  agreement  for  or  about  a  loan.     A  loan 
was  not  considered  between  the  parties,  and  was  not  men- 
tioned except  in  the  proposition  of  complainants  to  borrow. 
Whether  that  proposition  was  declined,  and  a  purchase  of 
the  cotton  suggested  by  the  seller,  in  the  place  of  a  loan,  is 
not  averred  by  the  bill.     Or,  whether  there  was  a  proposition 
to  make  the  loan,  or  the  sale  of  the  cotton,  the  one  at  usuri- 
ous interest,  and  the  other  for  the  price  averred  to  be  op- 
pressive, is  not  shown.     On  the  averments  of  the  bill,  unless 
every  sale  to  one  in  embarrassed  circumstances,  for  a  price 
beyond  the  value  of  the  thing  sold,  when  he  offers  to  borrow 
money,  is  to  be  regarded  as  a  loan,  the  transaction  between 
these  parties  cannot  be  pronounced  usurious.     In  all  the 
cases,  in  which  sales  have  been  condemned  as  usurious  de- 
vices, there  has  been,  first,  a  proposition  to  the  seller  to  bor- 
row money,  the  negotiation  terminating  in  the  sale,  and  a 
knowledge  of  the  buyer's  necessitous  condition,  and  that  he 
was  purchasing  at  an  exorbitant  price  to  relieve  himself  by  a 
subsequent  sale  at  a  less  price,  or  other  facts  and  circum- 
stances indicating  that  the  purpose  was  not  to  buy  and  sell, 
but  to  borrow  and  lend.     Mere  bad  bargains  in  the  purchase 
and  re-sale  of  property,  are  not  usurious.     Nor  is  it  enough 
that  the  purchaser  intended  to  make  a  usurious  agreement. 
There  must  be  the  aggregatio  mentium — a  corresponding  cor- 
rupt intent  on  the  part  of  the  person,  with  whom  he  deals,  to 
make  a  loan,  securing  more  than  the  legal  interest. — Tyler 
on  Usury,  103. 

The  answers  disclaim  all  knowledge  of  the  pecuniary  em- 
barrassment of  the  complainants,  deny  any  proposal  to  bor- 
row, aver  the  only  negotiation  which  was  for  a  sale,  and  because 
of  confidence,  in  a  rise  in  the  value  of  the  cotton,  an  unwilling- 
ness to  take  a  less  price,  than  that  complainants  agreed  to 
pay.  The  answers  thus  deny  every  fact  stated  in  the  bill, 
which  could  tend  to  estabhsh  usury.  It  is  urged,  however, 
that  the  recitals  of  the  mortgage  indicate  the  contract  was  a 
loan,  and  that  the  seller  had  knowledge  of  complainant's  em- 
barrassment. These  recitals  are  that  the  indebtedness  was 
for  advances  to  make  a  crop,  and  complainants  inability  to 

Vol.  liiv. 


1875]  OF  ALABAMA.  43      - 

[  Barr  et  al.  v.  Collier  et  al.  ] 

make  a  crop,  without  such  advances.  The  mortgage  is  evi- 
dently not  very  carefully  drawn ;  it  recites  an  indebtedness 
dated  May  2,  1870,  due  1st  November,  1870,  without  stating 
whether  there  was  or  not  written  evidence  of  such  indebted- 
ness, and  if  there  was,  whether  it  was  bill,  note,  or  bond. 
Since  the  statutes  have  given  to  contracts  for  advances  to 
make  crops,  some  peculiar  advantages  in  remedies,  and  the 
force  of  liens  on  crops,  it  has  become  a  custom  to  incorporate 
in  securities  for  debts,  especially  when  they  embrace  a  grow- 
ing crop,  such  recitals  as  these,  without  strict  regard  to  their 
truth.  Such  expressions  in  instruments  given  as  securities 
for  debts,  when  the  transaction  is  impeached  as  usurious, 
are  not  conclusive  as  to  the  character  of  the  transaction. 
They  are  circumstances  of  more  or  less  weight,  to  be  consid- 
ered in  connection  with  aU  the  facts,  in  ascertaining  whether 
the  transaction  is  a  loan,  or  some  other  species  of  contract. — 
Tyler  on  Usury,  100.  When  a  loan  does  not  appear  to  have 
been  intended,  but  a  sale,  they  are  without  value. 

The  case  of  Miller  v.  Bates,  35  Ala.  580,  is  clearly  distin- 
guishable from  this  case.  In  that  case  the  proposition 
originally  made,  admitted  by  the  answer,  was  for  a  loan  of 
money,  which  was  declined,  and  a  sale  of  cotton  proposed. 
The  sale  was  made,  each  party  ignorant  of  the  quality  of  the 
cotton.  The  object  of  the  buyer  was  to  raise  money,  and 
this  was  well  known  to  the  seller.  In  the  presence  of  the 
seller,  the  buyer  makes  a  calculation,  to  ascertain  the  in- 
terest he  woidd  pay,  if  he  bought  the  cotton,  at  the  price 
proposed.  These  facts  were  admitted  by  the  answer.  No 
such  admissions  are  found  in  the  answer  of  the  respondents. 
On  the  contrary,  there  is  an  express  denial  of  any  proposi- 
tion for  a  loan,  or  of  any  other  proposition,  than  of  purchase, 
and  a  denial  of  all  knowledge  of  the  complainant's  pecuniary 
emban-assment. 

The  decree  of  the  chancellor,  dissohang  the  injunction  is 
not  erroneous,  and  must  be  affirmed. 

Note  by  Keporter. — After  the  decision  in  the  cause  at  the 
January  term,  1875,  and  the  refusal  of  tlie  application  for  a 
rehearing  at  this  term,  aj^pellants  submitted  a  motion  to  ex- 
punge certain  portions  of  the  transcript,  upon  which  the  fol- 
lowing opinion  was  delivered : 

Per  Ounam. — The  motion  of  appellants  to  expunge  from 
the  transcript,  the  matter  which  they  complain  is  improperly 
incorporated  therein,  and  that  no  costs  bo  allowed  the  regis- 
ter for  such  portion  of  the  transcript,  is  overruled.  The 
transcript  was  filed  in  this  court  at  the  January  term,  1872, 
was  submitted  for  decision  at  the  June  term,  1872  ;  a  judg- 
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ment  rendered  in  February,  1875 ;  an  application  for  a  re- 
hearing filed  by  appellants,  and  overruled  at  the  present 
term.  Not  until  the  rehearing  was  refused,  the  decree  of  the 
chancellor  affirmed,  and  the  appellants  taxed  with  the  costs, 
is  this  motion  made.  It  comes  too  late  ;  an  appellant  ex- 
pecting such  a  motion  to  meet  favorable  consideration,  must 
make  it  promptly,  and  not  delay  it,  speculating  on  the 
chances  of  an  interposition  of  costs  on  his  adversary.  Be- 
sides, a  transcript  is  usually  made  out  under  the  supervision 
of  the  counsel  of  appellant,  and  there  is  no  showing  that  he 
made  any  effort  to  prevent  the  incorporation  of  the  unneces- 
sary matter.  If  he  had  properly  instructed  the  register,  as 
to  the  matter  necessary  to  be  incorporated,  and  these  instruc- 
tions had  been  disregarded,  the  motion,  if  made  in  time,  would 
have  been  entitled  to  consideration. 


Hester,  pro  ami,  v.  Watkins  et  al. 

BUI  in  Equity  to  vacate  Final  Settlement  of  Guardian. 

1.  Guardian;  final,  settlement  of;  when  cannot  he  set  aside. — A  ward,  who,  in 
1862,  after  she  became  of  age,  or  shortly  before,  was  induced,  without  any 
fraud  or  misrepresentation,  to  accept  payment  of  the  amount  due  on  the 
guardian's  final  settlement  in  Confederate  currency,  and  for  nine  years  there- 
iifter,  while  under  no  disability  or  influence,  retained  the  money,  withoiit  any 
objection,  cannot  afterwards  maintain  a  bill  to  set  aside  the  settlemeut,  on 
the  ground  that  undue  influence,  exercised  over  her  by  the  guardian,  who  was 
a  kinsman,  induced  the  acceptance  of  that  currency. 

2.  Payment  in  Confederate  treasury  notes. — The  voluntary  acceptance,  during 
the  late  war,  of  Confederate  currency,  in  payment  of  a  debt  due  the  creditor  in 
his  own  right,  extinguished  the  debt. 

Appeal  from  Chancery  Court  of  Calhoun. 
Heard  before  Hon.  B.  B.  McCeaw. 
The  opinion  states  the  case. 

J.  C.  Ellis  and  W.  H.  Barnes,  for  appellant. 

Foster  &  Forney,  contra. 

MANNINiO,  J.— The  biU  in  this  cause  was  filed  in  1872, 
by  appellant,  against  her  former  guardian,  Watkins,  and  his 
surety,  Douthit,  to  set  aside  a  settlement  of  the  guardian- 
ship made  in  September,  1862,  and  to  compel  payment  in  the 
currency  or  money  now  in  use,  of  the  amount  (less  than 
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$1,000)  then  found  due  to  her,  and  paid  in  the  treasury  note» 
of  the  late  Confederate  States. 

No  complaint  is  made  of  error  in  the  account  by  which 
that  settlement  was  made,  or  of  mistake  or  misrepresenta- 
tion in  regard  to  the  currency  with  which  the  indebtedness 
was  discharged.  Nor  was  any  offer  made  to  return  the  treas- 
ury notes  before  they  became  valueless.  But  it  is  averred 
that  at  the  time  of  the  settlement,  complainant  was  a  minor 
of  the  age  of  twenty  years  and  about  three  months;  that 
she  was  induced  to  enter  into  it,  against  her  will  and  remon- 
strances, by  the  persuasions  of  her  guardian,  who  was  also 
her  uncle,  and  had  undue  influence  over  her ;  and  that  he 
himself,  being  temporarily  at  home  from  service  in  the  Con- 
federate army,  was  urged — as  he  represented  to  her — to 
make  the  settlement  by  his  surety,  Douthit,  to  whom  the 
good  money  belonging  to  her  had  been  lent,  in  the  year  1860, 
by  her  guardian.  The  Confederate  currency  paid  to  her  (she 
further  says)  was  exchanged  for  interest-bearing  treasury 
notes  of  the  Confederate  States,  with  said  Douthit,  and 
these,  except  $100,  she  always  afterwards  retained,  and 
still  has. 

On  the  part  of  defendants,  it  is  denied  that  complainant, 
at  the  time  refen-ed  to,  was  a  minor  under  twenty-one  years, 
or  that  any  persuasion,  or  undue  influence,  or  influence  of 
any  kind,  was  used  to  induce  her  to  enter  into  the  settle- 
ment, or  receive  the  payment  made  in  1802.  On  the  con- 
trary, they  aver  that  the  settlement  was  of  her  own  seeking, 
and  entered  upon  at  her  own  instance,  upon  her  assertion 
that  she  was  over  twenty-one  years  old ;  that  it  was  made  at 
the  ofiice  of  the  judge  of  probate  of  the  county,  the  account 
and  calculations  being  made  up  by  him ;  that  her  uncle  pro- 
posed that  she  should  accept  in  payment  the  promissory  note 
which  he  had  received  from  Douthit,  with  a  good  surety  to 
it,  for  the  money  lent  to  him,  instead  of  requiring  Douthit  to 
pay  the  money,  because  it  was  not  then  convenient  for  him 
to  do  this ;  and  that  she  insisted  on  having  the  money,  the 
greater  part  of  which  Douthit  had  to  borrow.  Nothing 
appears  to  have  been  said  by  anybody  of  the  payment  being 
made  in  anything  else  than  Confederate  treasury  notes. 

Upon  most  of  the  matters  in  issue  the  evidence  is  con- 
flicting. The  allegations  of  fraud  and  undue  influence  in 
the  bill,  are  not  estabhshed.  Complainant  certainly  repre- 
sented herself  to  be  over  twenty-one  years  old  in  Septem- 
ber, 1862.  She  asserts  that  she  became  of  age  in  June, 
1863.  The  testimony  of  the  witnesses  is  contradictory; 
some  affirming  that  she  became  of  age  in  June,  1862,  and 
others  in  June,  1863. 

It  is  not  pretended  that  complainant  did  not  perfectly 
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understand  the  transaction  in  which  she  took  part,  or  that 
her  uncle,  the  guardian,  obtained  any  advantage  or  profit  to 
himself  from  it;  or  that  she  supposed  that  he  thereafter 
considered,  or  held  himself,  bound  as  her  guardian ;  or  that 
she  repudiated  to  him  or  any  one  else  the  settlement  or  pay- 
ment that  had  been  made  ;  or  that  she  was  in  any  way  pre- 
vented or  hindered  from  doing  so,  at  any  timer,  before  her 
bill  in  this  cause  was  filed,  in  1872. 

The  case  presented  is  one  of  the  acceptance  by  complain- 
ant, in  1862,  of  Confederate  currency  in  payment  of  the 
amount  due  to  her,  after  she  became  of  age,  or  a  short  time 
before  she  became  of  age,  and  the  retaining  of  it  eight  or 
nine  years  afterwards,  when  she  was  under  no  disability  or 
influence,  without  objection,  or  claim  made  and  pursued  to 
set  aside  the  transaction. 

Our  predecessors  in  ofiice,  some  of  whose  opinions  proba- 
bly induced  the  bringing  of  this  suit,  held,  in  Fonder  v.  Scott, 
(44  Ala.  242),  that  the  acceptance  by  a  creditor  of  payment 
in  Confederate  treasury  notes,  of  a  debt  due  to  himself  in 
his  own  right,  extinguished  the  debt. 

In  Anderson's  Admr  v.  McGoioan,  (45  Ala.  462),  they  ruled 
that  such  a  payment  made  to  a  widow,  and  taken  by  her 
without  constraint  in  compensation  for  her  right  of  dower 
in  her  deceased  husband's  estate,  was  a  just  credit  in  favor 
of  the  administrators  of  the  estate  against  her,  on  settle- 
ment. And  in  Cotterlin  v.  3f organ,  (50  Ala.  501),  they  made 
a  like  decision  against  a  female  distributee  of  the  estate. 
The  court  there  say :  "It  appears  that  the  administration 
was  commenced  prior  to  the  late  war,  and  that  the  balance 
above  mentioned  was  the  proceeds  of  property  of  the  estate 
sold  by  the  administrator.  No  circumstances  of  the  recep- 
tion of  the  Confederate  funds  are  shown.  But,  on  the  13th 
of  September,  1864,  about  five  weeks  after  the  final  settle- 
ment was  made,  the  petitioner,  in  consideration  of  the 
amount  of  the  decree  in  her  favor  paid  to  her,  gave  a  receipt 
to  th^'  administrator  in  full  satisfaction  of  the  decree."  Aiid 
the  satisfaction  thus  made  in  Confederate  funds  (the  court 
held)  estopped  her  from  opening  the  settlement  and  repudi- 
ating the  payment. 

According  to  these  cases,  decided  by  our  predecessors,  and 
many  others  in  this  and  other  courts,  complainant  is  pre- 
cluded from  maintaining  this  suit  to  sot  aside  a  settlement^ 
which  she  either  fully  concurred  in  when  it  was  made,  or 
ratified  by  acquiescence  afterwards. 

Even  in  cases  in  which  one  party  has  been  defrauded  by 
misrepresentations  of  another,  which  the  former  is  not  aware 
of  at  the  time,  and  afterwards  finds  out,  the  rule  is  tliat  lie 
is  not  entitled  to  the  aid  of  a  court  of  equity   unless  he 
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move  within  a  reasonable  time  after  the  discovery  of  the 
fraud.  In  this  case,  over  nine  years  elapsed  befoie  this 
suit  was  brought,  after  the  settlement  was  made,  and  over 
eight  or  nine  years  after  complainant  became  of  age,  and 
Over  six  years  after  the  21st  of  September,  1865,  up  to  which 
time  the  convention  of  that  year  declared,  by  ordinance,  a 
suspension  of  the  statute  of  limitations,  in  consequence  of 
the  war.  And  this  is  also  a  reason  why  it  cannot  be  main- 
tained.— Kern  v.  Burnham,  28  Ala.  428. 
The  decree  of  the  chancellor  is  affirmed. 


Dane  v.  Smith,  Aiiditoi*. 

Mandamus. 

SlierijT,  allowance  for  victualling  prisoners;  power  of  General  Assemhly 
oi-cr. — There  is  nothiug  in  Article  V,  section  19  of  the  Constitution  of  18(58,  or 
in  any  other  portion  of  that  instrument,  which  prohibits  a  reduction,  by  a 
subsequent  sfavtute,  of  the  j^er  diem  allowance  to  sherift'a  for  victualling  ijris- 
ouei-s  in  jail,  as  fixed  by  statvito  at  and  prior  to  their  induction  in  office. 

Appeal  from  Circuit  Court  of  Montgomery. 

Tried  before  Hon.  James  Q.  Smith. 

Dane,  the  appellant,  was  the  sherilf  of  Mobile  county 
prior  to  December  17th,  1873,  when  the  act  was  passed  re- 
ducing the  allowance  for  feeding  prisoners  in  jail  to  forty 
cents  jier  diem,  and  continued  in  office  until  the  20th  day  of 
November,  1874.  He  had  at  various  times  presented  his  ac- 
counts to  the  auditor  (Hon.  K.  T.  Smith)  for  feeding  prison- 
ers, claiming  to  be  paid  at  the  rate  of  fifty  cents  per  day ; 
but  the  auditor  refused  to  draw  his  waiTant,  except  for  the 
amount  due  at .  the  rate  of  forty  cents  per  day,  informing 
Dane  that  he  must  compel  the  payment  at  any  greater  rate 
by  legal  proceedings.  Dane  afterwards  presented  an  ac- 
count to  the  auditor,  for  the  balance  due  at  the  rate  of  fifty 
cents  per  day,  after  crediting  the  amounts  for  which  the 
auditor  had  drawn  his  warrants.  The  auditor  refused  to 
allow  or  pass  this  claim,  and  Dalie  petitioned  the  circuit 
court  to  compel  him  to  do  so  by  mandamus.  The  circuit 
court  dismissed  the  petition,  taxing  Dane  with  costs,  and 
hence  this  appeal. 

Bragg  <fe  Thohington,  for  appellant.— The  shcrifi'  is  an  offi- 
cer mentioned  in  Article  V  of  Constitution,  whose  compensa- 
tion can  not  be  diminished  during  his  term.     Fees  paid  him 
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for^ feeding  prisoners  constitute  "  compensation  fixed  by  law." 
The  act  of  Dec.  17tli,  1873,  can  not  apply  to  sheriffs  in  office 
at  the  time  of  its  passage. 

•  •  John  W.  A.  Sanfoed,  Attorney  General,  conti-a. — The 
amount  paid  for  feeding  prisoners,  is  not  a  salary  or  a  fee, 
but  merely  an  aUoivance. — Feagin  v.  Chisliolm,  42  Ala.  516,, 
and  authorities  there  cited.  The  sheriff  does  not,  at  stated 
times,  receive  a  compensation  for  services  rendered  the 
State.  The  Constitution  refers  merely  to  scdmies  of  certain 
executive  officers,  and  has  no  apphcation  to  the  sum  to  be 
paid  for  feeding  prisoners. 

STONE,  J. — This  case,  as  argued,  preseirts  but  a  single 
question,  and  we  propose  to  consider  only  that  question ; 
namelv,  what  allowance  per  diem  is  a  sheriff  entitled  to  for 
victualling  prisoners  after  December  17,  1873 — the  sheriff 
having  been  inducted  into  office  before  that  time  ?  The  act 
approved  December  17,  1873 — Pamph.  Acts,  p.  55 — declares 
"  That  the  sheriffs  of  the  different  counties  of  this  State  shall 
be  allowed  forty  cents  per  day  for  victualling  each  prisoner 
in  the  jail ;"  and  then  repeals  all  laws  and  parts  of  laws,  gen- 
eral or  special,  contravening  its  provisions.  The  act  of 
1868 — Pamph.  Acts,  p.  15 — had  fixed  the  rate  at  fifty  cents  per 
day,  and  the  appellant  had  been  elected  before  December 
17,  1873,  and  held  his  office  until  November  20th,  1874. 

For  the  appellant  it  is  contended  that  to  apply  the  pro- 
visions of  the  act  of  December  17th,  1873,  to  the  compensa- 
tion of  sheriffs  then  in  office,  will  contravene  section  19,  arti- 
cle V  of  the  Constitution  of  1868.  Article  V  is  devoted  to 
the  executive  department  of  the  government ;  and  the  sheriff, 
being  an  executive  officer,  is  provided  for  in  that  article. 
The  article  in  question  is  composed  of  twenty-one  sections. 
The  first  of  them  relate  to  the  executive  officers  of  the 
State  government  proper.  They  make  no  allusion  to  any 
officer  of  a  county.  In  section  1  it  is  declared  "the  execu- 
tive department  [of  the  State]  shall  consist  of  a  governor, 
lieutenant  governor,  secretary  of  state,  auditor,  treasurer, 
and  attorney  general."  The  nineteenth  section  declares 
that  *'  The  officers  mentioned  in  this  article  shall,  at  stated 
times,  receive  for  their  services  a  compensation  to  be  estab- 
lished by  law,  which  shall  neither  be  increased  or  diminished 
during  the  period  for  which  they  shall  have  been  elected." 
Section  20  also  relates  to  the  executive  officers  of  the  State, 
but  includes  other  officers.  Its  language  is,  "  The  officers  of 
the  executive  department,  and  of  the  public  institutions  of 
the  State,"  &c.  These  officers  of  the  public  institutions  of 
the  State,  are  no  part  of  the  executive  department ;  yet,  they 
Vol.  utv. 
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are  placed  in  the  article  of  the  Constitution  devoted  to  ijiat 
subject.  Section  21  relates  to  sheriffs,  who  are  in  no  sense 
officers  of  the  State  executive  department,  but  are  strictly 
and  purely  county  officers.  Yet,  all  these  varying  provisions 
are  found  in  article  V  of  the  Constitution  of  1868. 

Sheriffs,  it  must  be  conceded,  are  officers  mentioned  in  arti- 
cle V.  So  are  "  officers  of  the  public  institutions  of  the 
State,"  as  provided  for  in  section  20.  Among  this  lattter 
class  we  may  mention  officers  of  the  State  University,  officers 
of  the  Insane  Hospital,  and  officers  of  the  Alabama  Institu- 
tion for  the  Deaf  and  Dumb.  For  the  payment  of  these 
officers,  other  provision  has  been  made  than  "  compensation 
established  by  law,"  and  to  be  paid  to  them  "  at  stated 
times."  Each  of  these  institutions  has  a  separate  system  of 
its  own,  and,  so  far  as  we  can  learn,  the  compensation  of 
none  of  their  officials  is,  in  strictness,  "  established  by  law." 
"Established  by  law,"  ex  vi  ternmiorum,  means  declared  by 
legislative  enactment.  This  can  be  done  only  by  the  law- 
making power.  Such  is  evidently  the  meaning  of  the  Consti- 
tution. 

An  allowance  per  diem  for  victualling  a  prisoner  in  jail, 
can  in  no  just  sense  be  called  "  comiDensation  established  by 
law,  to  be  paid  at  stated  times."  It  is  only  the  declaration, 
or  establishment  of  rates,  or  rules  for  ascertaining  the 
measure  of  compensation,  but  no  time  is  stated  or  fixed  when 
the  payment  is  to  be  made. 

All  the  officers  mentioned  in  article  V  are  salaried  officers 
of  the  State,  except  sheriffs  and  "  officers  of  public  institu- 
tions of  the  State."  As  to  officers  having  salaries,  the  rule 
,  is  beheved  to  be  universal  that  their  compensation  is  estab- 
lished— "decreed  by  authority,  and  for  permanence,"  and 
that  such  salaries  are  paid  to  them  at  stated  times.  This 
can  not  be  affirmed  with  any  propriety  of  the  fees  and  allow- 
ances made  to  sheriffs.  They  are  necessarily  uncertain  and 
variable  in  amount,  dependent  on  the  amount  of  official  ser- 
vice they  may  be  required  to  perform. 

If  it  could  be  successfully  shown  that  by  the  Constitution 
of  1868  the  convention  intended  to  make  a  change  in  the 
mode  of  compensating  sheriffs,  by  giving  them  a  fixed 
salary — compensation  to  be  established  by  law,  and  paid  at 
stated  times — this  would  not  aid  the  present  appellant.  Such 
clause  would  not  be  self-executing,  but  would  require  legisla- 
tion to  give  it  vital  energy.  There  has  been  no  legislation 
on  the  subject.  On  the  contrary,  the  compensation  of 
sheriffs  is  still  left  in  the  form  of  *feos  and  allowances,  as  it 
stood  before  the  adoption  of  the  Constitution  of  1868. 

(5) 
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Another  argument :  Both  before  and  since  the  adoption 
of  the  Constitution  of  1875,  the  secretary  of  state  and  the 
auditor  received  a  fixed  salary  for  their  services.  These 
were  established  by  law,  and  were  payable  at  stated  times. 
Under  section  19,  article  V,  these  could  not  be  either  in- 
creased or  diminished  during  their  continuance  in  ofl&ce.  But, 
before  1875  they  were  each  entitled  to  fees  also  for  certain 
services. — See  Revised  Code,  sections  77  and  93.  The  ar- 
gument for  the  appellant,  if  adopted,  would  compel  us  to 
hold  that  these  fees,  as  well  as  the  salaries  of  said  officers, 
could  neither  be  increased  or  diminished  during  the  period  for 
which  they  were  elected.  Yet,  they  are  not  payable  at  stated 
times,  and,  in  the  very  nature  of  things  could  not  be  made 
so  payable.  It  could  not  be  known  when,  or  to  what  extent 
such  services  would  be  required.  Hence,  both  the  amount 
and  time  of  payment  were  necessarily  uncertain.  We  can 
not  think  such  fees  were  had  in  contemplation,  or,  are  em- 
braced in  section  19,  article  V  of  the  Constitution. 

In  any  view  we  can  take  of  this  case,  the  appellant  fails  to 
show  a  claim  to  compensation,  which  the  legislature,  in  its 
wisdom,  may  not  either  increase  or  diminish ;  and  we  hold 
that  such  change  may  and  does  operate  on  sheriffs,  who  at 
the  time,  were  in  office. 

The  circuit  court  did  not  err  in  refusing  to  award  a  per- 
emptory mandamus,  and  its  judgment  is  affirmed. 


Jones  et  als.  v,  Wilson. 

Motion  to  dismiss  Ajypeol. 

1.  Decree;  what  will  support  appeal. — When  a  decree  is  final  upon  the 
merits — adjudging  the  equities  and  settling  the  rights  of  the  parties — an  ap- 
peal will  lie  under  our  statiites.  If  the  decree  possesses  these  properties,  it  is 
immaterial,  so  far  as  effects  the  right  of  appeal,  that  the  cause  is  still  in 
progress,  awaiting  further  proceedings  necessary  to  entitle  the  successful  party 
to  the  possession  and  enjoyment  of  the  rights  adjudged  to  him. 

2.  Same;  revinion  of  tvhev  barred. — Where  a  decree  final  upon  the  merits 
is  rendered,  and  more  than  two  years  elapse  before  the  matters  referred  to  the 
register  are  settled,  an  appeal  taken  from  a  decree  rendered  on  them  would  not 
open  for  revision  the  decree  on  the  merits.  The  statute  of  limitations  would 
bar  its  revision. 

3.  dame ;  what  final. — Where  on  bill  filed  to  set  aside  a  sale  under  a  deed 
of  trust,  and  to  be  let  into  possession  of  lands,  &c. ,  the  whole  point  of  contro- 
versy between  the  parties  wasr  w^hether  complainant  or  defendants  had  the 
paramount  title  to  land,  and  the  defendant's  title  depended  wholly  on  a  sale 
under  a  deed  of  trust,  and  a  demurrer  to  the  biH  is  overruled,  and  a  decree 
rendered  that  the  bill  contained  equity  ;  that  a  sale  under  which  defendants 
claimed  was  void — this  settles  the  merits  against  the  defendants,  and  is  such  a 
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final  decree  as  will  support  au  appeal,  although  a  reference  was  also  ordered" 
to  ascertain  the  rents  and  profits,  accruing  during  the  defendant's  possession' 
and  the  value  of  the  improvements  made  by  them,  andnvhat  was  the  existing 
indebtedness  secured  by  the  deed  of  trust,  and  one  of  the  defendants  decreed 
to  pay  the  costs,  which  had  accrued,  for  which  execution  was  directed  to 
issue,  and  the  decree  concludes;  "All  points  and  questions  not  herein  ex- 
pressly decided,  are  reserved  to  the  final  decree. " 

4.  Interlocutary  decree ;  practice  as  to, — It  is  much  the  better  practice  in 
chancery,  simply  to  announce,  in  an  interlocutory  decree,  the  opinion  formed 
of  the  rights  of  the  parties  and  the  decree  the  court  would  finallj'  pronounce, 
but  withholding  a  final  degree  granting  relief,  until  the  refei'ence,  if  any  were 
necessary,  could  be  had  ;  and  then  adjudic^iting  in  one  final  decree,  ever}'  mat- 
ter which  should  be  disputed,  and  rendering  the  whole  revisable  on  appeal,  if 
either  party  should  feel  aggrieved. 

Appeal  from  the  Chancery  Court  of  Sumter. 
Heard  before  Hon.  A.  W.  DillakD. 

This  was  a  motion  to  dismiss, an  appeal,  under  circum- 
stances fully  set  forth  in  the  opinion. 

Snedecob  &  CocKRELL,  for  the  motion. 

Smith  &  Cobbs,  and  Wetmoke,  contra, 

BRICKELL,  C.  J. — The  appeal  as  now  prosecuted  pro- 
poses to  reverse  only  the  decree  of  the  chancellor  overruling 
the  demurrer  to  the  original  bill,  though  as  we  shall  endeavor 
to  show  a  final  decree  has  been  rendered  on  the  pleadings 
and  proof,  not  only  overruling  the  demurrer,  but  adjudging 
the  equities  against  the  appellants.  The  counsel  for  the  ap- 
pellants, very  properly  conceded,  on  the  argument  of  the 
motion  to  dismiss,  that  it  must  prevail,  if  the  decree  rendered 
was  final. 

The  test  of  the  finality  of  a  decree,  so  as  to  support  an  ap- 
peal, which  our  decisions  have  prescribed,  is,  not  whether 
the  cause  is  still  in  progress  in  the  court  of  chancery,  await- 
ing further  proceedings,  which  may  be  necessary  to  entitle 
the  parties  to  the  full  possession  and  enjoyment  of  the  rights 
it  has  been  declared  they  have ;  but  whether  a  decree  has 
been  rendered  settling  these  rights.  If  these  are  settled  by 
the  decree,  though  a  reference  to  the  register  may  be  nec- 
essary, and  may  be  ordered,  to  ascertain  the  amount  due 
fi'om  one  to  the  other,  on  the  basis  of  the  rights  as  adjudged, 
the  decree  is  final,  and  will  support  an  appeal.  In  Bradford 
V.  Bradley,  37  Ala.  453,  a  bill  had  been  filed  by  cestui  que 
trust  against  the  trustee,  for  the  recovery  of  slaves,  the  trust 
property,  and  an  account  of  hii*es.  The  tnist  was  denied, 
and  a  hearing  was  had  on  the  pleadings  and  evidence, 
and  a  decree  rendered  tliat  the  complainant  was  entitled  to 
recover  all  the  slaves  but  one,  and  the  defendant  was  ordered 
to  deliver  them  to  her  in  thii'ty  days,  and  a  reference  to  the 
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register  was  ordered  to  state  an  account  of  hires,  and  of  the 
payments  the  defendant  had  made  the  complainant.  The 
decree  was  held  final,  settling  the  equities  leaving  open  only 
the  matter  of  account.  In  Ansley  v.  Robinson,  16  Ala.  793,  a 
bill  was  filed  for  a  partition  of  slaves  and  real  estate.  A  decree 
was  rendered  ordering  the  partition,  and  directing  that  the 
slaves  of  the  female  tenants  should  be  held  by  them  respectivti- 
ly,  as  a  separate  estate.  The  commissioners  made  report  of  the 
partition  of  the  slaves,  and  that  a  sale  of  the  lands  was  nec- 
essary to  effect  partition  of  them.  Without  confirmation  of, 
or  setting  aside  the  report,  at  a  subsequent  term,  it  appearing 
that  two  of  the  husbands  of  the  female  tenants  were  in- 
debted as  executors  to  the  estate  of  the  testator,  under  whose 
will  the  property  was  claimed,  it  was  decreed  the  co-executor 
should  retain  the  slaves  allotted  to  their  wives,  until  such  in- 
debtedness was  satisfied.  This  last  decree  was  declared 
erroneous,  as  an  alteration  of  the  previous  decree  made  at  a 
former  time,  which  was  final  and  incapable  of  alteration  at  a 
subsequent  term.  In  Bank  of  Mobile  v.  Hall,  6  Ala.  141,  it  is 
said,  a  decree  is  final  when  it  ascertains  all  the  rights  of  the 
parties  in  litigation,  although  there  may  be  a  reference  to 
master  to  ascertain  facts  for  an  account  between  the  parties. 
The  bill  was  filed  to  enjoin  the  collection  of  promissory  notes 
given  for  the  purchase  money  of  lands,  and  to  set  off  against 
them  the  amount  paid  by  the  maker  in  extinguishment  of  an 
outstanding  incumbrance,  his  vendor  ought  to  have  removed. 
A  decree  was  rendered  in  favor  of  the  complainant,  declaring 
he  had  the  paramount  equity  over  the  indorsees  of  the  notes, 
and  a  reference  to  the  masters  to  state  an  account  was  or- 
dered. The  court  say:  "The  chancellor  affirms  that  the 
complainant  is  entitled  to  the  equity  he  seeks  by  his  bill,  and 
the  entire  object  of  the  reference  to  the  master,  was  to  ascer- 
tain facts  to  enable  the  chancellor  to  apportion  the  loss 
among  the  defendants.  It  is  true,  the  decree  is  not  very 
formal,  but  in  a  court  of  chancery,  substance  is  regarded, 
and  not  form.  The  intention  of  the  chancellor  cannot  be 
mistaken."  The  case  of  Garrard  v.  Webb,  4  Port.  73,  had 
declared  a  decree  not  final  so  as  to  support  a  writ  of  error, 
when  it  disposed  of  the  main  principle  of  the  bill,  but  di- 
rected an  enquiry  into  the  value  of  the  rents  and  profits  dur- 
ing the  possession  of  the  defendants,  and  report  to  a  subse- 
quent term,  because  there  was  something  left  for  the  action 
of  the  court  of  chancery.  The  case  has  never  been  directly 
overruled,  but  the  subsequent  cases  to  which  we  have  re- 
ferred, are  in  conflict  with  it.  So,  also,  are  the  cases  of 
Weather/ord  v.  Gaines,  2  Ala.  172,  and  Kennedy  v.  Kennedy, 
lb.  571.  No  case  in  this  court  was  ever  more  deliberately 
and  thoroughly  considered  than  the  latter  case,  because  of 
Vol.  uv. 
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the  magnitude  of  the  interests  involved,  and  the  difficulty, 
and  at  that  time,  the  novelty  in  our  courts,  of  some  of  the 
questions  presented.  The  bill  was  filed  to  establish  trusts 
in  opposition  to  the  terms  of  an  absolute  conveyance  of  real 
estate,  and  to  compel  from  the  grantee,  who  was  executor  of 
the  will  of  the  gi-antor,  an  account  of  his  administration. 
The  chancellor  decreed  the  complainants  were  entitled  to 
the  relief  sought,  referring  to  the  register  the  matters  of  ac- 
count, which  were  of  course  very  complicated.  A  writ  of 
error  from  the  decree  was  supported,  the  jurisdiction  of  this 
court,  not  being  questioned  by  the  able  counsel.  In  the 
former  case  of  Weatherford  v.  Gaines,  the  object  of  the  bill 
was  to  enforce  specific  performance  of  a  contract  relating  to 
lands.  The  right  of  the  complainant,  and  that  the  contract 
was  of  the  character  of  which  specific  performance  could  be 
decreed,  was  established,  but  a  reference  was  necessary  and 
was  ordered  to  ascertain  the  extent  of  the  relief  to  which  the 
complainant  was  entitled.  The  decree  was  declared  final 
supporting  a  writ  of  error,  on  which  it  was  reversed.  The 
case  of  Garner  v.  PreiviU,  32  Ala.  13,  was  a  bill  for  a  settle- 
ment of  a  partnership.  The  matter  of  account — the  partner- 
ship not  being  controverted — constituted  its  equity.  All  the 
items  of  account  were  settled  but  two,  as  to  which  a  refer- 
ence was  ordered  to  the  register  to  ascertain  their  amount. 
These  items  were  for  expenditures  claimed  to  have  been 
made  by  the  managing  partner,  and  which  he  claimed  should 
be  credited  to  him,  and  charged  against  the  partnership. 
Whether  thej  should  be  so  credited  and  charged,  when  their 
amounts  was  ascertained,  was  not  determined.  The  decree 
was  held  not  final,  because  the  cause  had  again  to  be  set 
down  for  hearing  on  these  items. 

The  statute,  (except  in  a  few  particular  cases),  limits  an 
appeal  to  a  final  judgment  or  decree. — li.  C.  ^  3485.  Under 
such  statutes,  the  words  "  final  judgment  or  decree,"  are  not 
taken  in  their  strict,  technical  signification,  as  importing  a 
decree  that  conclusively  and  finally  determines  all  the  mat- 
ters in  controversy,  and  disposes  entirely  of  the  cause. — 2 
Dan.  Ch.  Pr.,  note  3,  996.  When  the  decree  is  final  upon 
merits,  and  ulterior  proceedings  are  contemplated,  and  nec- 
essary only  as  a  mode  of  executing  it,  an  appeal  will  lie  fi'om 
it.  A  decree  of  foreclosure  and  sale  of  mortgaged  premises, 
is  a  final  decree  supporting  an  appeal,  and  the  party  against 
whom  it  is  rendered  need  not  await  the  sale,  its  report,  and 
confirmation.  For  of  the  possession  of  the  premises  he  may 
be  deprived,  or  if  not,  and  the  sale  should  be  made  to  a 
stranger  to  the  proceedings,  the  reversal  of  the  decree  would 
nqt  divert  the  title  of  the  purchaser,  and  thus  irreparable  iji- 
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jury  ensue. — Hoard  v.  Hoard,  41  Ala.  601  (opinion  of 
Walker,  C.  J.) ;  WhUing  v.  Bank  of  U.  S.,  13  Pet.  15 ;  For- 
gay  v.  Conrad,  6  How.  201 ;  Burson  v.  Railroad  Company,  2 
Black,  524. 

The  theory  of  the  complainant's  bill  is,  that  their  mother, 
during  her  life,  held  the  lots  of  land  in  controversy  in  trust 
for  her  own  and  their  use  ;  that  on  her  death  the  trust  ter- 
minated and  they  became  entitled  to  the  possession  and 
enjoyment  of  the  premises.  The  prayer  is,  that  tlie  trust  be 
established,  and  the  complainants  let  into  possession  of  the 
premises — the  rights  of  their  father,  George  Wilson,  if  any 
he  had,  determined  and  adjusted,  and  an  account  of  rents 
and  profits,  and  for  general  rehef.  The  cause  was  heard  on 
pleadings  and  proofs.  The  chancellor  rendered  a  decree, 
declaring  the  bill  contained  equity.  Next,  that  a  deed  of 
trust  made  by  the  father  and  mother  of  complainants,  no 
reference  to  which  is  made  in  the  bill  and  which  is  introduced 
only  in  the  answers,  was  invalid  as  a  security  for  future 
advances — and  that  as  a  conveyance  by  the  mother  (though 
its  validity  was  not  put  in  issue  by  any  allegations  in  the 
pleading,)  was  void  as  to  her,  because  executed  under  duress. 
A  demurrer  to  the  bill  is  overruled.  A  reference  is  ordered 
to  a  special  master  to  ascertain  how  much  was  the  existing 
indebtedness  the  deed  of  trust  was  intended  to  secure,  and 
how  much  of  it,  if  any,  is  unpaid.  The  sale  which  had  been 
made  under  the  deed  of  trust,  and  under  which  the  respond- 
ents deduced  title,  is  declared  null  and  void.  A  reference 
was  also  ordered  to  ascertain  the  rents  and  profits  during 
the  time  the  respondents  had  occupied  the  premises,  and 
the  value  of  the  improvements  which  had  been  made  on  them, 
with  the  amounts  paid  for  taxes.  The  tenants  in  possession 
were  ordered  to  pay  into  court  all  rents  due  and  unpaid,  or 
to  become  due  ;  and  one  of  the  respondents  was  decreed  to 
pay  the  costs  which  had  accrued,  for  which  execution  was 
directed  to  issue.  The  decree  concludes  :  "  All  points  and 
questions  not  herein  expressly  decided,  are  reserved  to  the 
final  decree."  It  may  be  said  of  this  decree,  as  was  said  of 
tlie  decree  in  Bank  of  Mobile,  v.  Hall,  supra,  it  "  is  not  very 
formal,  but  in  a  court  of  chancery,  substance  is  regarded, 
and  not  form.  The  intention  of  the  chancellor  can  not  be 
mistaken."  The  whole  point  of  controversy  between  the 
parties,  was,  whether  the  complainants,  or  the  defendants, 
had  paramount  title  to  the  premises.  The  title  of  the  defend- 
ants depended  wholly  on  the  sale  under  the  trust  deed. 
When,  therefore,  it  was  decreed  the  bill  contained  equity,  and 
that  the  sale  under  the  truat  deed  was  void,  the  merits  of  the 
case  were  adjudged  agaiqst  the  defendants.     Whatever  ulte- 
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rior  proceedings  could  be  had,  were  only  necessary  to  a  just 
execution  of  the  decree.  The  equities  thus  determined,  the 
chancellor  was  without  power  to  alter  at  any  subsequent 
term. — Ansley  v.  Robinson,  sujrra.  The  reservation  of  all 
points  and  questions  not  expressly  decided  until  the  final 
decree,  does  not  vary  the  character  of  the  decree.  It  may 
import  that  the  chancellor  did  not  regard  any  other  as  a  final 
decree  than  that  which  would  entirely  dispose  of  all  the  mat- 
ters as  to  which  a  reference  had  been  ordered.  His  error  in 
this  respect  can  not  alter  the  fact,  that  the  subject  of  litiga- 
tion has  been  disposed  of,  leaving  only  that  which  is  mere 
incident  for  future  consideration.  The  reservation  of  ques- 
tions not  decided  expressly,  would  have  been  impHed,  if  he 
had  not  so  declared.  When  he  adjudged  the  bill  had  equity 
and  the  sale  under  which  the  respondents  claimed  title  and 
possession  was  null  and  void,  the  subject  matter  of  contro- 
versy was  determined.  Further  orders,  such  as  an  account 
of  rents  and  profits,  may  have  been  necessary  to  caiTy  the 
decree  into  full  effect,  but  they  Avere  merely  incidental  to  the 
right  adjudged  to  the  complainants. 

It  was  very  forcibly  said  by  Chief  Justice  Taney,  in  Forgay 
V.  Conrad,  supra,  that  as  an  appeal  from  an  interlocutory 
decree,  in  the  practice  of  tlie  courts  of  chancery  of  the  United 
States,  differing  in  this  respect  from  the  English  court  of 
chancery,  was  not  allow^ed,  it  was  better  for  the  court  simply 
to  announce  in  an  interlocutory  decree,  the  opinion  formed 
as  to  the  rights  of  the  parties,  and  the  decree  it  would  finally 
pronounce,  but  withholding  a  final  decree,  granting  relief  until 
the  reference,  if  any  were  necessary,  could  be  had ;  thus 
adjudicating  in  one  final  decree,  every  matter  which  should 
be  disputed,  and  rendering  the  whole  re\asable  on  one  appeal, 
if  either  party  should  feel  himself  aggrieved.  The  cause 
would  be  thereby  liept  under  the  control  of  the  court,  and 
there  would  be  but  one  decree,  giA'ing  the  parties  the  full  and 
entire  benefit  of  the  judgment  of  the  court. 

We  are  constrained  to  treat  the  decree  as  final,  adjudging 
the  equities,  so  as  to  be  incapable  of  change  by  the  chancel- 
lor in  the  further  progress  of  the  cause.  If  two  years  should 
elapse  before  the  matters  of  account  referred  to  the  register 
are  finally  settled,  as  in  Bradford  v.  Bradley,  supra,  an  appeal 
taken  from  the  decree  rendered  on  them,  would  not  open  for 
revision  the  matter  of  the  present  decree.  The  statute  of 
limitations  could  bo  invoked  to  bar  its  reA-ision.  It  follows 
the  motion  to  dismiss  must  prevail.  The  appellants  will  be 
allowed,  however,  to  amend  their  appeal  so  as  to  prosecute 
it  from  the  entire  decree,  and  a  certiorari  will  be  awarded 
them  to  bring  up  a  full  and  complete  transcript  of  the  record. 
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On  their  entering  into  bond  in  the  penalty  of  one  thoiTsand 
dollars,  payable,  and  with  condition  as  required  by  law,  with 
tw^o  good  and  sufficient  sureties,  approved  by  the  register  of 
the  court  of  chancery,  the  execution  of  the  decree  will  be 
superceded. 


Mobile  County  v.  Kimball  &  Slaugh- 
ter. 

BiE  in  Equity  to  compel  the  County  to  deliver  or  (wcount  for 

Bonds,    &c. 

1.  Mobile  Harbor  Board,  creditor  of;  when  can  not  enforce  payment  of  debt  from 
the  County  of  Mobile.  —A  creditor  of  the  Harbor  Board  (created  by  the  Act  of 
February,  1867,)  for  work  done  (after  the  county  had  delivered  to  it  a  number 
of  bonds,  and  before  the  act  abolishing  the  board,  and  requiring  it  to  turn  over 
all  property  to  the  commissioners  of  revenue  for  the  countj',)  can  not  maintain 
a  bill  in  equity  against  the  county,  to  compel  it  to  deliver  up  or  account  for 
certain  of  the  county  bonds,  issued  to  the  board,  which  the  county  purchased 
of  the  board,  and  canceled  before  maturity,  when  it  appeare  that  these  were 
the  only  bonds  delivered  back  to  the  county,  and  that  there  remained  a  suffi- 
cient number  of  the  bonds  originally  issiied,  and  for  which  the  board  had  not 
accounted,  to  satisfy  all  claims  against  the  board.  Whether  after  issuing  and 
delivering  its  bonds  to  the  board,  the  county,  without  any  fraud  or  collusion, 
could  purchase  the  bonds,  at  fair  market  rates  from  the  board,  is  not  decided  ; 
but  upon  the  facts  of  this  case,  it  is  held  that  the  remedy  of  the  creditor  was 
not  against  the  county,  but  against  the  harbor  board,  or  some  of  its  members, 
or  such  persons  as  are  unlawfully  in  possession  of,  or  withholding  the  bonds . 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon.  Aj)am  C.  Felder. 
The  opinion  states  the  facts. 

C.  W.  Rapieb,  for  appellant. — That  the  county  is  liable  for 
the  outstanding  bonds  is  admitted ;  but  here  its  liability  in 
connection  with  the  harbor  improvement  ceases.  The  county 
is  by  statute  a  municipal  corporation.  The  county  commis- 
sioners are  a  quasi  political  corporation. — Ang.  &  Ames  on 
Corp.,  §§  14,  23.  Their  ordinary  duties  and  powers  are 
defined  by  statute.  Their  relation  to  the  harbor  board  was 
special.  Their  duty  in  respect  to  the  latter  was  such  only 
as  was  imposed  by  the  statute,  and  did  not  extend  further. 
By  authority  and  requirements  of  law  two  hundred  bonds 
were  issued.  Before  a  second  requisition  by  the  harbor 
board,  the  act  of  1867  was  virtually  repealed.  The  whole 
duty  of  the  county  commissioners  in  respect  to  the  harbor 
improvement  was  fulfilled,  and  the  right  or  power  on  the  part 
of  the  county  commissioners  to  issue  bonds,  or  to  approprj' 
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ate  the  funds  of  the  county  for  the  purpose  of  discharging 
the  indebtedness  of  the  harbor  board  did  not  exist  It  is  a 
well  settled  principle,  that  a  corporation  has  no  other  pow- 
ers than  such  as  are  specifically  granted,  and  that  its  general 
power  must  be  restricted  by  the  nature  and  object  of  its 
institution. — Ang.  &  Ames  on  Corp.,  §  111.  The  liability  of 
a  county  can  only  arise  upon  statute  authority. —  Van  Epps 
V.   Coiiivty  Commissioners,  25  Ala.  406. 

BoYLES  &  Overall,  contra.— Hhe  county  of  Mobile  is  a 
quasi  corporation.  All  duties  imposed  upon  a  corporation 
by  law,  and  all  benefits  conferred  at  its  request,  raise  implied 
promises  for  the  enforcement  of  which  an  action  will  lie. 
3  Mass.  364;  7  Cranch.  299;  8  Wheat.  338;  9  Peters,  541. 
When  the  contract  was  made  and  the  work  done,  it  was 
known  to  appellees  that  the  harbor  board  contracted  as  agent 
and  not  as  principal  This  being  so  the  appellees  must  look 
alone  to  the  principal  and  can  have  no  remedy  against  the 
agent  The  name  of  the  principal  was  disclosed  at  the  time 
the  contract  was  entered  into. — 1  Clifford,  519 ;  26  Wis.  356, 
and  cases  there  cited  ;  43  Vt.  25  ;  66  Penn.  St  340 ;  63  Penn. 
St  77  ;  12  Wallace,  681.  The  principal  is  bound  by  the  acts 
of  a  general  agent,  though  such  acts  may  exceed  the  agent's 
instructions. — 2  Blackf.  469  ;  Story  on  Agency,  146  ;  49  N.  Y. 
259;  36N.Y.  79;  64  Barber,  142  ;  23  Iowa,  109;  30  Geo.  158; 
8  Kansas,  668 ;  21  Ohio  St.  492. 

MANNING,  J.— By  an  act  of  February  16th,  1867,  the 
general  assembly  of  Alabama  provided  that  a  "  board  for  the 
improvement  of  the  river,  harbor  and  bay  of  Mobile,"  com- 
monly called  "  the  harbor  board,"  should  be  constituted  as 
therein  set  forth.  The  persons  composing  it  were  hot  elected 
by  the  people  of  Mobile  county,  though  one  of  them  was  the 
president  of  its  court  of  county  commissioners  of  revenue. 
By  section  two  it  was  further  enacted,  "  That  the  president 
and  commissioners  of  revenue  of  Mobile  county  are  hereby 
required  to  issue  bonds  for  the  amount  of  one  million  of  dol- 
lars, to  be  issued  and  made  payable  as  they  may  deem  proper, 
to  be  delivered  to  the  said  board  for  the  improvement  of  the 
river,  harbor  and  bay  of  Mobile,  Avhenever  they  may  require 
them,  and  said  court  are  required  and  shall  levy  and  cause 
to  be  collected  such  tax  as  may  be  deemed  proper  to  pay 
such  bonds."  The  act  further  provided  that  the  harbor 
board  should  employ  these  bonds,  or  the  proceeds  of  them, 
in  performing  the  work  to  be  done  under  its  direction  and 
superintendence,  of  improving  the  river,  harbor  and  bay  of 
Mobile — by  widening  and  deepening  the  channel  thereof  to 
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the  city,  or  by  making  an  artificial  harbor,  and  should  have 
the  power  to  "  assess  the  dues  on  tolls  to  be  collected  on 
vessels  or  water-craft,"  <fec. 

This  board  was  organized,  undertook  to  perform  its  work, 
and  demanded  of  the  president  and  commissioners  of  revenue 
of  Mobile  county — the  body  having,  in  reference  to  matters 
of  revenue,  the  authority  of  a  "  court  of  county  commission- 
ers," therein — the  bonds  of  the  county  to  the  amount  of 
$200,000 ;  in  accordance  with  which  demand,  the  said  presi- 
dent and  commissioners  of  Mobile  county,  on  the  first  day 
of  June,  1871,  delivered  to  said  board  two  hundred  of  the 
bonds  of  Mobile  county,  each  for  the  sum  of  $1,000,  payable 
at  a  future  day,  and  with  coupons  for  interest  attached. 
These  bonds  and  coupons  were  issued,  in  obedience  to  a 
judgment  of  the  circuit  court,  which  was  afiirmed  upon  appeal 
by  this  court,  commanding  the  said  president  and  commis- 
sioners, by  a  writ  of  mandamus,  to  execute  and  deliver  them. 
Pres't  <&  (Jommis'rs,  &c.  v.   The  State  ex  rel.,  45  Ala.  399. 

By  acts  of  AprH  19th,  1873,  that  of  February  16th,  1867, 
was  repealed — and  the  harbor  board  was  prohibited  from 
demanding  and  was  declared  not  entitled  to  receive  "  under 
any  pretense  whatever  -s^-  *  *  *  any  greater  or  larger 
sum  or  amount  of  bonds  of  said  county  than  for  said  two 
hundred  thousand  dollars,  including  the  bonds  heretofore 
issued,"  and  was  required  to  close  up  and  settle  its  business, 
and  then  to  transfer  the  maps,  charts,  reports  and  other 
papers  of  the  board  to  the  Judge  of  probate  of  Mobile  county, 
whose  duty  it  was  made  to  carefully  keep  and  preserve  them 
as  a  part  of  the  public  records  of  his  office. — St.  Martin  v. 
New  Orleans,  14  La.  Ann.  113  ;  30  Cal.  427. 

In  the  meantime  the  harbor  board,  after  receiving  the  two 
hundred  county  bonds,  had  entered  into  a  contract,  in  the 
year  1872,  with  appellees  for  the  performance  by  them  of 
certain  work  for  the  improvement  of  the  river,  harbor  and 
bay  of  Mobile,  and  agreed  to  pay  them  therefor,  at  the  rate 
of  49^  cents  per  cubic  yard,  in  said  bonds,  valuing  them  at 
82.^  cents  to  the  doUar,  or  $825  to  the  bond  of  $1,000.  The 
work  was  completed,  to  the  satisfaction  of  the  board,  by  the 
first  day  of  June,  1873,  before  which  time  appellees  had 
received  sixty-six  of  said  bonds  for  the  sum  of  !!!566,000,  and 
then  were  entitled  to  receive  seventeen  other  bonds  for  the 
sum  of  $17,000  more,  with  interest  from  that  date.  Of  these 
seventeen  bonds,  eleven  were  a  short  time  afterwards  deliv- 
ered by  the  harbor  board  to  the  appellees ;  and  the  bill  in 
this  cause  is  filed  to  obtain  the  remaining  six,  or  their  value, 
from  Mobile  county. 

The  harbor  board  was  a  body  created  by  the  general  assem- 
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bly  of  Alabama,  and  not  an  agent  appointed  by  the  county 
of  Mobile.  Its  authority  as  well  as  its  existence  was  derived 
through  the  statute  from  the  State.  It  was  with  this  board 
that  the  appellees  made  the  contract  upon  which  their  suit 
before  the  chancellor  was  founded.  And  it  is  not  shown  or 
alleged  that  the  amount  of  bonds  it  had  received  was  insuffi- 
cient to  enable  it  to  fulfill  its  engagements.  Manifestly, 
therefore,  their  controversy  should  have  been  with  the  harbor 
board  and  not  with  the  county  of  Mobile,  unless  some  other 
state  of  facts  had  arisen  by  which  the  latter  alone  became 
Kable  to  their  suit. 

Two  grounds  are  alleged  by  appellees,  who  were  complain- 
ants below,  on  which  the  responsibility  of  the  county  is  based. 

1st.  One  of  these  grounds  is,  that  "  the  said  harbor  board 
have  ceased  to  have  any  thing  whatever  to  do  with  the  im- 
provement of  the  river,  bay  and  harbor  of  Mobile,  and  "  (as 
charged  upon  infornation  and  belief,)  "  have  turned  over  to  . 
and  delivered  to  the  said  court  of  commissioners  of  revenue 
of  Mobile  county  all  the  money,  county  bonds,  <*i:c.,  of  any 
and  every  sort  or  kind  whatever  left  in  possession  of  or  under 
the  control  of  said  harbor  board  unexpended  in  and  about 
the  improvement  of  said  river,  harbor  and  bay  of  Mobile  as 
aforesaid." 

2d.  The  other  gi-ound  set  up  is,  that  the  county,  through 
the  commissioners  of  revenue,  had  bought  from  said  harbor 
board,  after  the  claim  of  said  appellees  had  matured,  thirty- 
one  of  the  same  two  hundred  bonds  which  had  been  issued 
by  it  to  the  harbor  board  for  the  improvement  of  the  river, 
harbor  and  bay  as  aforesaid,  paying  therefor  at  the  rate  of 
seventy  cents  in  the  dollar,  a  price  alleged  to  be  much  less 
than  their  market  value  at  the  time  ;  and  that  appellees  de- 
manded of  said  coui't  of  commissioners  six  of  said  bonds,  the 
number  due  to  them,  which  it  refused  to  deliver  to  them. 

Counsel  for  appellees  were  mistaken  in  the  facts  alleged 
in  the  first  ground  set  foi-th.  The  harbor  board  continued 
to  exist  for  the  purpose  of  winding  up  and  settling  its  busi- 
ness, and  was  sued  in  two  actions  at  law  upon  claims  against 
it,  one  of  which  was  brought  by  appellee  James  E.  Slaughter, 
and  caused  suit  in  its  name  to  be  brought  against  certain 
other  persons  for  the  recovery  of  twenty-three  of  the  two 
hundred  bonds  aforesaid,  which  its  agent  had  not  accounted 
for ;  and  none  of  those  bonds,  or  of  any  money  or  efi'ects  of 
the  harbor  board,  had  been  ever  turned  over  or  delivered  to 
said  president  and  commissioners  of  revenue. 

And  as  to  the  second  ground  above  :  Although  said  tliirty- 
one  bonds  were  bought  at  seventy  cents  in  tlie  dollar — by 
the  president  and  commissioners  of  revenue  for  the  county — 
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defendant  denied  the  allegation  of  complainants  (the  appel- 
lees) that  this  price  was  less  than  their  market  value  at  the 
time — and  complainants  did  not  attempt  to  maintain  their 
side  of  that  issue.  These  bonds  had  also  been  canceled  bj 
the  commissioners  of  revenue,  before  the  demand  of  six  of 
them  was  made  by  appellees  of  that  body.  While  it  is  also 
further  shown  on  behalf  of  the  county  that  there  still 
remained  twenty-three  others  of  its  two  hundred  bonds 
which  the  harbor  board  received,  that  it  had  not  accounted 
for ;  which  twenty-three  bonds  were  much  more  than  suffi- 
cient to  pay  appellees  the  balance  due  to  them,  and  all 
other  debts  that  it  is  shown  the  harbor  board  owed. 

Without,  therefore,  discussing  the  question,  whether  after 
the  issue  of  the  bonds  to  the  harbor  board,  the  county 
authorities  had  the  right  to  purchase  them  up  before  matur- 
ity, at  their  fair  market  value  at  the  time,  and  without  any 
fraud  or  collusion,  it  is  apparent  that  the  delinquency  com- 
plained of  is  that  of  the  harbor  board  or  some  of  its  members 
against  whom  the  suit  was  not  brought,  and  not  that  of  the 
county  which  is  sued. 

The  only  obligations  imposed  on  the  county  and  incurred 
by  it,  were  that  it  should  issue  its  bonds  upon  demand  of  the 
harbor  board,  and  pay  them  according  to  their  stipulations, 
to  the  lawful  holders  thereof.  If  its  court  of  commissioners 
of  revenue  refused  on  such  lawful  demand  to  issue  the  county 
bonds,  or  if  the  harbor  board,  after  procuring  the  work  to 
be  executed,  failed  to  perform  or  was  disabled  from  perform- 
ing its  duty  of  demanding  from  the  county  its  bonds  to  a 
sufficient  amount  to  pay  the  contractors,  it  is  probable  a 
case  could  be  made  for  the  interference  of  a  court  and  its 
coercive  operation  on  the  county  authorities  in  favor  of  the 
contractors,  in  a  suit  brought  by  them. 

But  when  the  county  officials  have  delivered  the  bonds  to 
the  whole  amount  demanded,  and  this  amount  is  ample  for 
the  fulfillment  of  the  obligations  contracted  by  the  harbor 
board,  and  there  has  been  no  default  on  the  part  of  the 
county  in  any  particular,  we  do  not  perceive  how  it  is  to  be 
made,  in  a  suit  like  the  present,  amenable  to  third  parties 
for  the  delinquency  of  a  body  which  it  did  not  constitute, 
and  over  which  it  had  no  control.     If  appellees  have  just 

f  rounds  of  complaint  against  any  one,  it  is  against  the  harbor 
oard  or  some  of  its  members,  and  perhaps  against  such 
other  persons  as  were,  if  any  persons  were  unlawfully  in 
possession  of,  or  withholding  the  bonds. 

The  decree  against  appellant  must  be  reversed,  and  the 
bill  be  here  dismissed  at  the  cost  of  the  appellees  in  this 
court  and  in  the  court  below. 
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Chapman  v.  Holding. 

Bill  of  Exceptions. 

BUI  of  exceptions ;  potver  of  court  orer,  after  adjournment. — After  the  pre- 
siding judge  has  signed  the  bill  of  exceptions,  and  court  has  adjourned  for  the 
term,  it  is  beyond  his  power  to  alter  or  modify  it,  or  hy  any  oral  directions,  to 
explain  it,  or  to  control  the  clerk  in  making  out  the  transcript  ;  nor  can  the 
appellate  court  receive  affidavi's  that  portions  of  the  bill  of  exceptions  which 
were  intended  to  be  erased,  were  allowed  to  remain. 

This  was  an  application  for  a  certiorari  to  bring  np  a  com- 
plete transcript,  based  on  affidavits  filed.  These  affidavits 
did  not  come  into  the  Eeporter's  hands,  but  the  point  decided 
sufficiently  appears,  ^vithout  further  reference  to  them. 

Brandon  &  Jones,  for  motion. 
Humes  &  Gordon,  contra. 

STONE,  J. — In  Branch  Bank  at  Decaiur.v.  Kinsey,  5  Ala. 
9,  a  bill  of  exceptions  was  signed  and  sealed  by  the  presiding 
judge  during  the  term  of  the  circuit  court,  at  which  the  trial 
was  had.  After  the  adjournment  of  the  term  the  presiding 
judge  certified  another  biU  of  exceptions,  assuming  thereby 
to  correct  the  first.  This  court  refused  to  consider  the  one 
last  signed.  The  court  said,  "  when  a  bill  of  exceptions  is 
allowed  and  sealed  by  the  judge,  it  becomes  a  part  of  the 
record,  is  as  much  beyond  his  control,  after  the  adjournment 
of  the  court,  as  any  other  part  of  the  record." 

In  JVeir  v.  Hoss,  6  Ala.  881,  the  presiding  judge  had  signed 
and  sealed  a  bill  of  exceptions,  which  had  likewise  become 
part  of  the  record.  A  motion  was  made  in  this  court  to  suji- 
press  or  modify  said  bill  of  exceptions,  and  in  support  of  said 
motion,  a  written  statement,  made  by  the  presiding  judge 
subsequent  to  the  signing  and  sealing  of  the  bill  of  excep- 
tions, was  offered  in  evidence.  Speaking  of  the  bill  of  ex- 
ceptions, and  its  execution  by  the  presiding  judge,  this  court 
said  :  "  Having  signed  it,  no  subsequent  admission  by  him 
can  impair  its  validity." 

These  authorities  are  conclusive  to  show  that  after  the 
signing  of  the  bill  of  exceptions  by  the  presiding  judge,  and 
after  the  adjournment  of  the  court,  the  bill  of  exceptions, 
like  every  other  part  of  the  record,  was  beyond  the  power 
and  control  of  the  judge,  to  alter  or  modify-  it,  either  from 
his  own  recollection,  or,  from  the  sworn  statement  of  others. 
And  it  is  equally  true  that  no  admission,  statement,  or  direc- 
tion of  the  presiding  judge  can  be  received  to  vary  or  ex- 
plain the  record.     An  old  author  has  quaintly,  yet  forcibly 
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said  :  "  A  record  or  memorial  made  by  a  justice,  of  things 
done  before  him  judicially  in  the  execution  of  his  office,  shall 
be  of  such  credit,  that  it  shaU  not  be  gainsaid.  One  man 
may  affirm  a  thing,  and  another  may  deny  it ;  but  if  a  record 
once  say  the  word,  no  man  shall  be  received  to  aver  or  speak 
against  it." — 3  Bum's  Justice,  3. 

From  a  legal  necessity,  it  was  not  permissible  for  the  pre- 
siding judge,  by  any  oral  direction  of  his,  to  explain  the  bill 
of  exceptions,  or  to  control  or  influence  the  clerk  in  the  mat- 
ter of  making  up  the  transcript.  The  clerk's  duty  is  defined 
by  law,  and  he  must  pursue  it.  It  is,  on  the  responsibility 
of  his  own  official  oath,  to  make  a  tme  and  coniplete  trans- 
cript of  all  material  parts  of  the  record.  Neither  can  one 
receive  or  consider  any  affidavits  going  to  show  that  any 
portion  of  the  bill  of  exceptions  was  intended  to  be  erased, 
which  was  not  in  fact  erased.  The  clerk  must  copy  the  biU 
of  exceptions  as  he  finds  it ;  not  as  it  may  be  explained  to 
him. 

It  is  to  be  regretted  that  such  a  dispute  should  arise,  as  is 
shown  in  this  motion.  Great  circumspection  is  required,  to 
prevent  errors  and  mistakes  in  approvmg  and  signing  bills  of 
exceptions.  Injury,  frequently  very  serious,  is  always  the 
consequence  of  such  errors.  Still,  if  there  be  such  an  error 
as  the  affidavits  submitted  with  this  motion  tend  to  show,  it  is 
one  which  we  can  not  correct,  without  disturbing  great  judi- 
cial landmarks. 

Let  an  alias  certiorari  issue  to  bring  up  a  complete  trans- 
cript, as  prayed  for. 

Brickell,  C.  J.,  not  sitting. 


City  Council  of  Montgomery  v.  Foster. 

Liability  of  Municipal  Corporation  for  Cosffi. 

Costs  ;  tchen  not  taxed  against  municipal  corporation.— Costs  accruinj^  in  the 
circuit  court  on  appeal  to  it,  by  one  fined  for  violation  of  a  municipal  or- 
dinance, passed  for  the  preservation  of  peace  and  the  protection  of  life,  &c. , 
can  not  be  taxed  against  the  municipal  corporation,  under  the  general  law  of 
costs. 

Appeal  from  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  Jas.  Q.  Smith. 

The  appellee  Foster  was  fined  one  hundred  dollars  in  the 
mayor's  court,  under  the  provisions  of  an  ordinance  of  the 
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city,  for  resisting  an  officer.  He  appealed  to  the  circuit 
court,  in  which  court,  on  motion  of  Foster,  the  case  was  dis- 
missed, and  the  costs  taxed  against  the  appellant.  The  ap- 
pellant moved  to  have  the  judgment  entered  without  costs, 
which  was  refused;  hence  this  appeal. 

Elmore  &  Gunter,  for  appellant. — The  city  council  is  not 
liable  to  be  taxed  with  costs  in  cases  of  this  Vind.  This  is 
not  a  civil  proceeding  and  there  is  no  law  aut\v  orizing  costs 
to  be  taxed  in  it,  if  it  is  a  criminal  proceeding.  On  grounds 
of  public  policy  the  city  should  be  exempt  from  payment  of 
costs  in  a  case  of  this  kind. — See  observations  of  Shaw,  C.  J., 
in  13  Pickering  504 ;  Mayor  v.  Bartm,  47  Ala.  84 ;  11  N.  H. 
106. 

Rice,  Jones  &  Wiley,  contra. 

BRICKELL,  C.  J. — At  common  law  costs  were  not  re- 
coverable by  either  party,  in  any  case  ci\dl  or  criminal.  They 
are  given  by  statute,  and  it  is  declared  "the  law  of  costs 
must  be  deemed  and  held  a  penal  law,  and  no  fee  must  be 
taken  but  in  cases  expressly  provided  bv  law." — R.  C.  §^  3534; 
Steivart  v.  Hood,  10  Ala.  600 ;  Lee  v.  "Smyley,  16  Ala.  773 ; 
Dent  d  McGrnckr  v.  State,  42  Ala.  514;  Tv.clc  v.  State,  8 
Ala.  664. 

The  ordinances  of  a  municipal  corporation  are  punitive 
regulations,  and  the  object  of  a  proceeding  for  a  violation  of 
them  is  not  redress  for  a  civil  injury,  but  the  punishment  of 
an  offender  against  the  peace  and  good  order  of  society.  The 
violation  is  punished  by  fine,  or  by  corporal  punishment, 
and  the  fine  is  payable  into  the  municipal  treasury,  not  ap- 
propriated to  the  compensation  of  individual  injury,  suffered 
from  the  offense.  The  prosecution  for  the  violation  cannot 
be  instituted  otherwise  than  by  the  corporate  authorities, 
and  however  grievous  the  wrong  inflicted  on  an  indi^ddual,  is 
not  within  his  control.  Hence,  a  prosecution  for  a  violation 
of  a  municipal  ordinance,  designed  for  the  preservation  of 
the  public  peace,  the  security  of  person  or  property,  or  the 
protection  of  pubhc  morals,  has  been  several  times  declared 
by  this  court,  a  qunm  criminal  proceeding,  and  not  a  civU 
suit  or  action. —  Withers  v.  State,  36  Ala.  252 ;  liroivn  v. 
May  err  of  Mobile,  23  Ala.  722 ;  Furhman  v.  Mayor,  (tc., 
present  term. 

The  only  statute  which  can  be  supposed  to  authorize  the 
imposition  of  costs  on  municipal  corporations  on  an  unsuc- 
cessful prosecution  for  violation  of  its  ordinances,  is  S  2779 
of  the  Revised  Code,  giving  costs  as  a  matter  of  right  to  the 


64  SUPREME   COURT  [Dec.  Term, 

[Caldwell  v.  Guinn.  ] 

successful  party  in  civil  actions  at  law.  The  prosecution 
not  being  a  civil  action,  does  not  fall  within  this  statute,  and 
extending  it  by  construction  to  such  a  prosecution,  would  be 
inconsistent  with  the  statutory  declaration  that  the  law  of 
costs  is  to  be  deemed  penal. 

In  the  imposition  of  costs  on  the  appellant  the  circuit 
court  erred,  and  its  judgment  is  reversed  and  the  cause  re- 
manded. 


Caldwell  v.  Guinn. 

Summary  Motion  against  County   Treasurer  and  Sureties. 

1.  Demurrei' ;  rulimjH  on;  ichen  not  considered. — Rulings  upon  demurrer, 
which  are  not  shown  otherwise  than  by  recitals  in  the  bill  of  exceptions,  will 
not  be  revised  on  appeal. 

2.  Summary  judgment  against  cminty  treasurer  and  sureties  /  lohen  can  yiot  he 
supported. — A  summary  judgment  against  a  county  treasurer  and  his  sureties, 
for  his  iailure,  on  demand,  to  pay  an  allowed  claim,  when  he  had  sufficient 
funds,  can  not  be  supported,  unless  it  affirmatively  appears  that  the  sttxtutory 
notice  was  given  to  all  who  did  not  appear,  and  that  the  fact  ot  suretyship,  as 
to  those  not  appearing  or  joining  issue,  was  proved. 

3.  Smie.  — A  county  treasurer  is  not  an  officer  of  court,  as  to  whom  a  motion 
entered  on  the  docket  is  made  by  statute  notice,  not  only  to  him,  but  to  his 
sureties. 

4.  Trea.surer ;  what  may  be  shown  on  proceedings  against. — In  such  a  proceed- 
ing, the  plaintiff,  for  the  purpose  of  showing  that  the  treasurer  had  sufficient 
funds  to  pay  his  claim,  may  prove  that  he  paid  a  junior  claim,  and  the  tre<is- 
urer,  in  defense,  may  show  that  such  claim  was,  by  law,  entitled  to  priority 
of  payment.  The  fact  that  the  time  when  such  payment  was  made  is  not 
shown  by  his  books,  does  not  preclude  the  treasurer  from  proving  it  by  other 
competent  evidence. 

Appeal  from  Circuit  Court  of  Randolph. 

Tried  before  Hon.  J.  McCaleb  Wiley, 

Guinn,  the  appellee,  entered  a  motion  on  the  docket  of 
the  circuit  court,  against  Caldwell,  "treasurer  of  Randolph 
county,  and  his  sureties  on  his  official  bond,"  who  were 
named,  for  judgment  against  them  "  for  the  failnre  of  the 
treasurer,  on  demand,  to  pay  an  allowed  claim  against  the 
county,  when  there  were  funds  in  the  treasury  to  pay  the 
same — said  claim  No.  86,  and  registered  7tli  January,  1867, 
demand  made  2d  February,  1874,  by  James  K.  Guinn  .in 
person,  with  interest  from  demand,  ten  per  cent,  damages 
and  costs." 

Notice  of  the  motion  was  served  on  the  treasurer,  and  he 
alone  appeared.  He  demurred  to  the  petition,  but  the 
judgment  thereon  is  shown  only  in  the  bill  of  exceptions. 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  the  appel- 
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lee,  Guinn,  after  proving  his  claim  and  registration,  and  a 
a  demand  of  payment,  was  permitted,  against  the  objection 
and  exception  of  appellant,  to  show  that  Caldwell  had 
paid  claims  registered  sometime  after  his.  "The  proof 
tended  to  sliow  that  on  the  night,  or  evening,  on  which 
Guinn  made  his  demand,  Caldwell  received  several  hundred 
dollars.  To  show  how  he  had  disposed  of  said  money,  he 
proposed  to  show  from  his  books  that  he  paid  out  one  hun- 
dred dollars  in  preferred  allowed  claims  against  the  county. 
The  books  of  the  treasurer  did  not  show  when  these  pay- 
ments were  made,  and,  on  objection  of  appellee,  the  court 
refused  to  allow  them  to  go  to  the  jury,  and  the  defendant 
excepted ;  whereupon  the  defendant  offered  to  prove  when 
they  were  paid  by  the  treasurer,  but,  on  objection  of  the 
plaintiff,  the  court  would  not  allow  the  proof  to  be  made, 
and  defendaiit  excepted." 

There  was  a  verdict  for  the  plaintiff,  on  which  the  court 
rendered  judgment  against  CaldweU  and  his  sureties. 

The  various  rulings  to  which  exception  was  reserved  are 
now  assigned  as  error. 

Hudson  &  Gunn,  for  appellant. — Appellant  alone  appeared 
and  pleaded ;  there  was  no  proof  or  appearance  as  to  the 
sureties. — 2  Ala.  74 ;  4  Ala.  214 ;  8  Ala.  584.  Appellant  was 
not  an  officer  of  court,  within  the  meaning  of  the  statute. 
The  treasurer  is  not  estopped  from  proving  the  payment  of 
a  claim,  or  its  date,  because  he  failed  to  enter  it  on  his  books. 

Neither  the  record  nor  docket  gives  the  name  of  counsel 
for  appellee. 

BKICKELL,  C.  J. — The  demurrers  to  the  motion  are 
probably  well  taken,  but  we  are  not  informed  what  action 
was  had  by  the  court  on  them,  otherwise  than  by  the  reci- 
tals of  the  bill  of  exceptions.  We  must,  under  the  authority 
of  Petty  V.  Dill,  53  Ala.,  decline  to  revise  the  action  of  the 
court  on  the  demurrers,  as  it  is  not  shown  by  any  entry  of 
record  of  the  judgment. 

The  statute  authorizes  a  summary  judgment,  on  motion, 
against  a  county  treasurer  and  his  securities,  or  any  or  either 
of  them,  having  five  days'  notice,  in  favor  of  the  party  to 
whom  an  allowed  claim  against  the  county  is  payable,  or  his 
legal  representatives  or  assigns,  if  the  treasurer,  having 
funds,  on  demand  made,  fails  to  pay  the  same, — R.  C.  §  930. 
The  remedy  thus  provided  is  summary  and  statutory,  and  a 
party  pursuing  it,  must  conform  the  proceedings  stricth'  to 
the  statute,  or  they  cannot  be  supported. 
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The  terms  of  the  statute  are  that  judgment  can  be  ren- 
dered only  against  the  sureties  on  whom  notice  has  been 
served.  The  judgment  before  us  was  rendered  against  sev- 
eral persons  as  sureties  of  the  county  treasurer,  none  of 
whom  are  shown  to  have  had  notice,  or  to  have  appeared. 
Indeed,  the  record  shows  the  county  treasurer  alone  ap- 
peared. When  notice  is  essential  to  a  summary  proceeding 
of  this  character,  the  record  must  affirmatively  show  it,  as 
required  by  the  statute,  as  against  all  who  do  not  appear. — 
Arthur  v.  btate,  22  Ala.  61.  Nor  is  it  shown  by  the  record 
these  persons  were  sureties  of  the  treasurer  when  the 
alleged  default  occurred,  or  at  any  other  time.  The  judg- 
ment against  them  could  not  be  sustained,  if  the  record  dis- 
closed notice,  unless  it  also  disclosed  their  appearance,  and 
a  trial  on  issue,  or  it  affirmatively  appeared  the  fact  of  sure- 
tyship was  proved  to  the  court. — Mc  Whorter  v.  Marrs,  Minor, 
376 ;  McRae  v.  GoJclough,  2  Ala.  74.  A  county  treasurer  is 
not  an  officer  of  court,  as  to  whom  a  motion  entered  on  the 
motion  docket  is  made  notice,  not  only  to  the  officer,  but  his 
sureties. — E.  C.  §  3027.  He  is  a  county  officer,  not  con- 
nected with  the  court,  nor  subject  to  its  control,  except  by 
proceedings  had  in  due  course  of  law. 

County  claims  are  payable  in  the  order  in  which  they  have 
been  presented  to,  numbered,  and  registered  by  the  county 
treasurer. — R.  C.  §  926.  If  the  treasurer  pays  claims  with- 
out the  order  of  payment  prescribed  by  the  statute,  he  is 
guilty  of  an  official  default.  It  is  competent  for  the  holder 
of  a  senior  claim,  when  prosecuting  the  summary  remedy 
against  him  and  his  sureties,  given  by  the  statute,  for  a  fail- 
ure to  pay,  to  show  funds  in  the  treasury  which  ought  to 
have  been  applied  to  its  payment,  to  prove  the  payment  of 
junior  claims  by  the  treasurer.  The  treasurer  may,  in  his 
defense,  show  the  claims  so  paid  were  preferred  claims,  enti- 
tled by  law  to  priority  of  payment,  notwithstanding  they 
were  junior  in  registration.  The  fact  that  the  time  of  such 
payment  is  not  shown  by  the  books  of  the  treasurer,  does 
not  preclude  him  from  proving  it  by  other  competent 
evidence. 

For  the  error  noticed,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 
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The  State  v.  Hill. 

Action  against  State  to  recover  damages  for  cattle  killed  on  Bail- 
road  operated  by  State. 

1.  Sedicni  2534  of  the  Bevised  Code;  effect  of. — Section  2534  Revised  Code 
was  intended  only  to  afford  persons  having  claims  against  the  State  a  mode  of 
ascertaining  whether  the  claim  was  well  founded,  and  what  was  due  thereon. 
It  does  not  have  the  effect  to  create  liabilities  on  the  part  of  the  State,  or  sub- 
ject it  to  liabilities,  which  did  not  exist,  or  could  not  arise  under  laws  already 
existing. 

2.  State;  what  not  liable fm: — The  State,  in  the  absence  of  express  legislation 
authorizing  it,  can  not  be  held  answerable,  in  its  courts,  for  the  tortious  acts 
or  conduct  of  the  officers  or  agents  it  employs  in  the  administration  of  j)ublic 
affairs. 

Appeal  from  Etowah  Circuit  Court. 
Tried  before  Hon.  "Wm.  L.  Whitlock. 

The  appellee,  Hill,  brought  this  action  against  the  State 
to  recover  damages  for  the  killing  of  his  horses  by  a  train  upon 
the  Alabama  &  Chattanooga  Railroad,  while  it  was  in  the 
possession  of  the  State  and  operated  by  its  receiver.  The 
court  refused,  at  the  instance  of  the  State,  to  charge  the  jury 
that  the  plaintiif  could  not  recover  in  this  action,  and  this  is 
now  assigned  for  error. 

McSpadden  &  Forney,  for  appellant. — The  State  is  not 
liable  for  the  negligence,  malfeasance,  misfeasance,  or  torts 
of  its  agents  or  employees. — Story  on  Agency,  §  319,  320 ; 
United  States  v.  Kirkpatrick,  9  Wheat.  720 ;  Seymour  v.  Van 
Slyck,  8  Wheat.  403. 

Aiken  &  Whorton,  contra. — The  act  which  authorizes  suits 
against  the  State  is  general  and  not  limited  to  actions  ex- 
contractu  ;  but  extends  to  torts  as  well.  The  State  stands  in 
the  shoes  of  a  private  corporation  and  is  responsible  as  such 
for  the  acts  of  its  agents. 

MANNING,  J.— Section  2534  of  the  Ee\dsed  Code  was 
intended  only  to  afford  to  persons  who  had  claims  against 
the  State,  a  mode  of  ascertaining  whether  or  not  they  were 
well  founded — and  if  they  were,  what  sum  of  money  or  other 
thing  was  due  to  them.  It  was  not  the  purpose  or  effect  of 
the  enactment  to  create  liability  on  the  part  of  the  State  to 
its  citizens,  or  to  subject  it  to  liability,  which  did  not  exist, 
or  could  not  arise  under  laws  already  existing. 
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"  It  is  plain,"  says  Justice  Story,  "  that  the  government 
itself  is  not  responsible  for  the  misfeasances,  or  wrongs,  or 
negligences,  or  omissions  of  duty  of  the  subordinate  officers 
or  agents  etnployed  in  the  public  service ;  for  it  does  not 
undertake  to  guaranty  to  any  persons,  the  fidelity  of  any  of 
the  officers  or  agents  whom  it  employs ;  since  that  would 
involve  it,  in  all  its  operations,  in  endless  embarrassments 
and  difficulties  and  losses,  which  would  be  subversive  of  the 
public  interests ;  and,  indeed,  laches  are  never  imputable  to 
the  government."— Story  on  Agency,  §  319. 

For  yet  another  reason,  this  must  be  true.  Although  the 
individuals  who  have  the  administration  of  public  affairs, 
may  commit  very  gross  outrages,  it  is  not  congruous  with  the 
ideas  of  order  and  duty,  that  the  State,  the  august  sovereign 
body  whose  servants  they  are,  from  which  proceed  all  civil 
laws,  and  to  which  we  owe  unstinted  respect  and  honor, 
should  be  held  capable  of  doing  wrongs,  for  which  she  should 
be  made  answerable  as  for  tortious  injuries,  in  her  own  courts 
to  her  own  children  or  subjects. 

A  judgment  was  rendered  in  this  cause  against  the  State, 
at  the  suit  of  the  appellee  for  animals  of  his,  alleged  to  have 
been  killed  by  the  tortious  acts  of  the  agents  of  the  State  in 
operating  the  Alabama  &  Chattanooga  Eailroad  Company. 

Tlie  judgment  was  erroneous  and  must  be  reversed,  and 
the  cause  remanded.  And  since  all  acts  by  which  suits 
could  be  maintained  against  the  State  in  any  of  its  courts 
have  been  repealed,  the  action  must  be  dismissed  in  the 
circuit  court. 


Rhea's  Adm'r  v,  Rhea's  Heirs* 

Motion  to  dismiss  Appeal. 

1.  Appeal,'  whenbctrred. — Merely  claiming  an  appeal  andexecnting  an  appeal 
bond,  does  not  suspend  the  operation  of  the  statute  limiting  appeals  ;  unless 
the  appeal  is  prosecuted  within  the  time  allowed,  by  tiling  the  transcript  or 
obtaining  an  order  docketing  the  cause,  the  appeal  is  barred. 

2.  Revised  Code,  §3512;  construed. — The  act  now  forming  section  3.'512  of 
the  Revised  Code  was  not  intended  to  suspend  the  operation  of  the  statute 
limiting  appeals,  but  merely  to  prevent  the  discontinuance  of  appeals,  by  mere 
operation  of  law,  for  failure  to  file  the  transcript  or  obtain  an  order  docketing 
the  cause  at  the  term  to  which  the  appeal  was  returnable,  and  perhaps  to 
authorize  aflBrmance  on  certificate  at  a  subsequent  term,  within  the  period 
during  which  the  appeal  could  be  prosecuted. 

Appeal  from  Probate  Court  of  Cherokee. 
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This  was  a  motion  to  dismiss  the  appeal  in  this  case, 
upon  a  statement  of  facts  set  forth  in  the  opinion. 

Aiken  &  Walden,  for  the  motion. 
Watts  &  Watts,  contra. 

BRICKELL,  C.  J. — The  appeal  was  taken,  returnable  to 
the  January  term,  1875,  of  this  court,  but  the  transcript  was 
not  filed  until  the  following  June  term,  nor  was  there  an 
order  directing  the  cause  to  be  docketed,  or  any  other  in 
reference  to  it.  The  decisions  prior  to  the  statute  of  Febru- 
ary 16,  1867,  now  §  3512  of  the  Revised  Code,  had  settled 
the  failure  to  file  the  transcript  at  the  term  to  which  the 
appeal  was  returnable,  or  to  obtain  an  appropriate  order 
docketing  the  cause,  operated  a  discontinuance.  The  appeal 
thereby  became  a  nullity,  and  this  court  was  without  juris- 
diction over  it. — Garleton  v.  Goodiuin,  41  Ala.  153,  and  cases 
cited.  The  statute  of  February  16,  1867,  declared  in  effect 
that  no  undecided  appeal  to  the  supreme  court,  shall  be 
treated  as  discontinued,  unless  the  appeUee  shall  have  moved 
for  a  discontinuance,  after  legal  cause  of  discontinuance  has 
occurred.  The  purpose  of  this  statute  was,  we  suppose,  to 
modify  the  rule  to  which  we  have  referred,  and  to  require  a 
motion  for  a  discontinuance,  and  action  thereon  by  the  court, 
before  the  appeal  would  lose  entirely  its  vitality.  A  further 
purpose  may  have  been  to  authorize  an  affirmance  on  certifi- 
cate at  a  term  subsequent  to  that  at  which  the  appeal  was 
returnable,  if  the  appeal  was  not  duly  returned. 

This  appeal  is  taken  from  the  decree  of  the  court  of  probate 
rendered  on  the  final  settlement  of  the  appellant  as  adminis- 
trator. An  appeal  from  such  a  decree  must  be  taken  within 
six  months  after  its  rendition.  When  the  transcript  was 
filed,  and  the  appeal  returned  into  this  court,  more  than 
twelve  months  had  elapsed  from  the  rendition  of  the  decree, 
and  the  bar  of  the  statute  was  perfect.  The  claiming  of  an 
appeal,  and  the  execution  of  an  appeal  bond,  if  the  appeal 
is  not  prosecuted  to  the  term  to  which  it  is  returned,  can  not 
operate  to  postpone  or  suspend  the  operation  of  the  statute 
limiting  appeals.  Suing  out  judicial  process,  within  the  bar 
of  the  statute  of  limitations,  operates  a  suspension  of  the 
statute.  To  have  this  effect,  however,  the  process  must  be 
duly  returned  and  connected  with  the  immediate  process 
subsequently  issuing,  which  is  executed. — Baskins  v.  Wilson, 
6  Cow.  471.  When  a  plaintiff  seeks  to  avoid  the  operation  of 
the  statute  because  of  having  commenced  suit  within  its  bar, 
he  must  not  have  been  guilty  of  laches  in  its  prosecution  and 
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no  chasm  in  the  proceedings  must  have  been  caused  by  his 
default. — -Richards  v.  3Iaryland  Insurance  Company,  8  Cranch 
84.  The  purposes  of  §  3512,  were  those  we  have  mentioned — 
the  prevention  of  the  discontinuances  by  mere  operation  of 
law  and  authority  for  the  affirmance  of  judgments  on  certifi- 
cate at  a  term  subsequent  to  that  to  which  the  appeal  was 
returnable.  It  was  never  intended  to  suspend  the  operation 
of  the  statute  limiting  appeals.  If  the  appeal  is  not  prose- 
cuted within  the  prescribed  period,  it  is  barred.  The  whole 
office  of  the  statute  refers  to  appeals  on  which  the  statute  of 
Umitations  does  not  operate. 
The  appeal  must  be  dismissed. 


Rolbinsoil,  Adm'x,  v,  Joplin  et  al. 

Bill  in  Equity  to  enjoin  Sale  of  Lands,  &c. 

Cloud  on  title,  bill  to  prevent;  ivhen  maintainable. — A  threatened  sale,  under 
execution  against  an  heir,  of  his  interest  in  the  lands  of  the  intestate,  whose 
estate  is  being  settled  by  the  administratrix,  and  the  fact  that  she  has  ad- 
vanced the  heir  more  than  his  distributive  share,  does  not  authorize  her  to  go 
into  equity  to  restrain  the  sale,  as  a  cloud  on  the  title. 

Appeal  from  Chancery  Court  of  Madison. 

Heard  before  Hon.  H.  C.  Speake. 

Appellant  was  the  administratrix  of  the  estate  of  Wm. 
Robinson,  which  was  solvent,  and  undergoing  administration. 
The  appellee,  Joplin,  having  obtained  a  judgment  against 
James  P.  Robinson,  one  of  the  heirs  at  law  and  distributees, 
had  levied  on  and  was  proceeding  to  sell  his  interest  in  the 
lands  of  the  estate. 

The  bill  alleged  that  James  P.  had  already  received  more 
than  his  distributive  share  of  the  estate,  and  that  a  sale 
under  this  execution  would  cast  a  cloud  on  the  title  to  the 
land,  and  prayed  an  injunction  restraining  the  same,  &c. 

This  appeal  was  taken  from  an  order  dissolving  the  injunc- 
tion, which  had  been  granted  on  the  filing  of  the  bill. 

Walker  &  Shelby,  for  appellant. 

Beandon  &  Cochran,  contra. 

STONE,  J. — It  is  the  settled  doctrine  of  this  court  that  a 
party  may  go  into  equity  to  remove  a  cloud  which  impends 
over  his  title,  or  to  arrest  a  sale  which  will  produce  such 
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cloud.— See  Burt  v.  Cassety,  12  Ala.  734 ;  and  Rea  v.  Loiuj- 
street  &  Sedgivick,  at  present  term,  with  its  numerous  cita- 
tions. 

To  bring  a  case  within  the  rule,  however,  the  party  invok- 
ing the  power  of  the  court  must  have  a  title,  which  is  embar- 
rassed, or  about  to  become  so,  by  the  cloud  which  is  sought 
to  be  removed.  The  present  bill  sets  up  no  title  whatever 
in  complainant,  save,  at  most,  a  right  in  the  administration 
to  sell  the  lands  for  purposes  of  administration,  or  for  distri- 
bution. 

If  the  complainant  has  the  right  to  laroceeed  against  the 
lands  descended  to  either  of  the  heirs  for  excess  of  advance- 
ments made  to  such  heir,  the  threatened  sale  will  not  affect 
her  right ;  for  the  purchaser  will  only  step  into  the  shoes  of 
the  heir  whose  interest  he  purchases. —  Goodman  v.  Benham, 
16  Ala.  625. 

There  is  no  equity  in  the  bill,  and  the  decree  of  the  chan- 
cellor is  affirmed. 


Iluiiter  V,  Wood. 

Action  on  Promissory  Note. 

1.  Demurrer,  ndhujs  on;  when  not  revised. — Judgment  on  demurrer,  which 
is  shown  only  by  the  recitals  in  the  bill  of  exceptions,  can  not  be  revised  on 
error. 

2.  Xole  jxtyahle  on  demand;  when  draws  interest. — Interest  runs  on  a  note 
payable  on  demand,  onlj'  from  the  time  of  demand  made,  or  suit  brought,  and 
the  fact  thnt  the  note  was  given  for  money  received  at  the  time  it  wns  made,  does 
not  change  the  I'ule. 

;j.  Same;  wluit  not  necessary  to  maini<iin  siut  o?(.  —  Suit  on  a  note,  payable  on 
demand,  may  be  brought  without  a  previous  request  for  paymen*,  the  suit 
itself  being  equivalent  to  a  demand. 

Appeal  from  Randolph  Circuit  Court. 

Tried  before  Hon.  Wm.  H.  Smith. 

This  was  a  suit  brought  by  appellee  on  a  promissory  note, 
payable  on  demand,  on  which  were  indorsed  three  payments. 

The  appellant  filed  a  plea  of  non  assianpsit,  and  a  special 
plea  that  no  demand  had  been  made  before  suit  brought. 
Issue  was  joined  upon  the  first  plea,  and  the  bill  of  excep- 
tions recites  that  a  demurrer  was  sustained  to  the  second 
j)lea,  but  the  record  discloses  no  action  on  the  demurrer. 
No  evidence  but  the  note  siied  on  was  introduced,  and  the 
coijrt,  of  its  own  motion,  charged  the  jury  that  "the  plaintiff 
was  entitled  to  recover  the  face  of  the  note,  less  the  several 
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payments  indorsed  thereon,  and  that  the  note  bore  interest 
from  the  day  after  its  date ;"  to  which  charge  the  appellant 
excepted. 

The  appellant  requested  the  following  charges  :  1.  '*  That 
the  plaintiff  is  entitled  to  interest  on  said  note  only  from  the 
commencement  of  this  suit."  2.  "That  before  the  plaintiff 
is  entitled  to  recover  any  part  of  the  note  sued  on,  he  must 
prove  a  demand  for  payment  prior  to  the  commencement  of 
this  action."  The  court  refused  each  of  these  charges,  and 
an  exception  was  reserved  to  its  rulings. 

The  charges  given  and  refused,  and  the  ruling  on  the 
demurrer,  are  now  assigned  as  error. 

James  Aiken,  for  appellant. — Interest  should  be  computed 
only  from  the  date  of  demand  for  payment. — Parsons  on 
Notes  and  Bills,  393 ;  Maxey  v.  Knight,  18  Ala.  300 ;  Patrick 
V.  Clay,  4  Bibb,  24.6. 

Cicero  D.  Hudson,  contra. — No  demand  was  necessary,  and 
each  payment  is  a  demand.  Courts  will  construe  contracts 
in  the  light  in  which  parties  have  treated  them,  and  the  par- 
ties here  had  both  treated  the  note  as  due. 

MANNING,  J. — The  error  assigned  upon  a  supposed 
judgment  of  the  circuit  court,  sustaining  a  demurrer  to  the 
plea,  is  not  properly  presented  by  the  record  of  this 
cause.  The  transcript  of  the  minutes  of  the  court,  where 
only  such  judgment  can  legally  appear  if  it  was  rendered, 
does  not  contain  it ;  and  it  cannot  be  shown  by  a  recital  that 
it  was  rendered,  made  in  the  bill  of  exceptions. — Petty  v. 
Dia,  53  Ala.  641. 

The  demurrer  is  a  part  of  the  pleading  in  the  suit,  and  the 
decision  of  the  court,  whether  sustaining  or  overruling  the 
demurrer,  should  appear  in  the  record  as  regularly  made, 
whether  any  bill  of  exceptions  be  taken  or  not,  and  should 
not  be  set  forth  in  any  bill  of  exceptions. 

Interest  runs  on  a  note  payable  on  demand  only  from  the 
time  when  demand  is  made,  or  suit  upon  it  brought. — Maxey 
V.  Knight,  18  Ala.  300;  Dodge  v.  Perkins,  9  Pick.  369;  Bre- 
fogle  V.  Beckley,  16  Serg.  &  E.  264 ;  Dillon  v.  Dudley,  1  Marsh. 
(Ky.)  R.  66.  And  it  makes  no  difference  that  the  note  was 
given,  as  this  one  seems  to  have  been,  for  money  received  at 
the»time  it  was  made. — Schmidt  v.  lAmehouse,  2  Bailey,  276 ; 
PnUen  v.  Chase,  4  Pike  (Ark.)  210. 

The  court,  therefore,  erred  in  its  instructions  to  the  jury, 
that  plaintiff  below  was  entitled  to  interest  from  the  day 
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next  after  the  date  of  the  note,  and  in  refusing  the  second 
charge  asked  on  behalf  of  defendant  below. 

It  was  not  error  to  refuse  the  third  charge  asked  for 
defendants  below.  It  has  been  long  settled,  whether  logic- 
ally or  not,  that  suit  on  a  note  payable  on  demand  may  be 
brought  without  a  previous  request  of  payment,  the  bringing 
a  suit  being  itself  considered  a  lawful  demand. — Maxey  v. 
Knight,  supi^a ;  Hunt  v.  Nevers,  15  Pick.  500 ;  Wells  v.  Aber- 
nathy,  5  Conn.  222. 

As  we  suppose  that  upon  a  re-trial  of  the  cause,  express 
evidence  will  be  given  on  the  subject  of  demand,  it  is  unnec- 
essary to  consider  whether  the  credits  on  the  note  can  be 
regarded  as  evidence  of  a  demand  of  more  than  was  paid. 

Judgment  reversed,  and  cause  remanded. 


Alabama  Gold  Life  Insurance  Com- 
pany V.  The  Central  Agricultural 
and  Mechanical  Association. 

Creditor's  Bill. 

1.  Corporation ;  power  of,  to  borrow  money. — A  corporation,  incorporated 
under  the  general  laws  of  this  State,  has  power  to  borrow  money,  to  iiurchaso 
and  improve  real  estate,  to  enable  it  to  carry  into  effect  the  purposes  of  its 
incorporation . 

2.  Contracts  corixn-ate ;  presumption  as  to. — A  bill  to  enforce  a  contract, 
against  a  corporation,  but  not  setting  out  the  purposes  of  its  incorporation,  or 
its  powers,  is  not  demurrable  because  of  its  failure  to  show  affirmatively  that 
the  defendant  corporation  had  capacity  to  contract.  Prima  facie  no  presump- 
tion of  illegality,  abuse  or  excess  of  corporate  powers  attaches  to  corporate 
contracts,  and  the  burden  of  showing  their  invalidity  rests  on  him  who  assails 
them. 

Appeal  from  Chancery  Court  of  Dallas. 

Heard  before  Hon.  Charles  Turner. 

This  was  a  general  creditor's  bill,  filed  by  appellant,  in  be- 
half of  itself  and  all  other  creditors  of  the  defendant  cor- 
poration, against  "  The  Central  Agricultural  and  Mechanical 
Association,"  and  certain  of  its  stockholders.  The  bUl 
alleged  that  the  "  defendant  was  a  joint-stock  company,  and 
a  body  corporate  created  under  the  general  law  of  the  State 
of  Alabama,  passed  for  the  purpose  of  authorizing  the  crea- 
tion of  corporations,  without  special  acts  of  the  lemslature 
therefor."  The  bill  showed  that  the  appellant  had  loaned  a 
large  sum  of  money  to  the  deiendant  corporation,  taking  to 
secure  the  same  a  mortgage  on  certain  real  estate  ;  that  the 
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money  so  loaned  was  for  the  purpose  of  paying  for  the  real, 
•  estate  purchased  by  the  corporation  in  the  city  of  Selma,  for 
fair  grounds,  and  for  the  purpose  of  making  necessary  im- 
provements thereon,  to  enable  the  association  to  effect  the 
object  of  its  incorporation ;  and  that  the  money,  real  estate 
and  improvements  thereon  were  necessary  for  that  purpose. 
It  alleged  that  a  sale  of  the  property  mortgaged,  had  failed 
to  satisfy  the  debt  due  complainant,  and  also  that  by  law 
the  stockholders,  who  had  paid  up  their  stock  were  hable  for 
the  debts  of  the  corporation,  to  an  amount  equal  to  amount 
of  stock  held  by  them,  and  that  those  whose  subscriptions 
were  unpaid,  were  liable  for  twice  the  amount  subscribed. 
The  biU  prayed  a  discovery ;  that  the  amount  due  complain- 
ants be  ascertained ;  that  the  stockholders  be  made  parties  to 
the  bill — that  the  amount  to  be  paid  by  each  stockholder 
might  be  settled,  and  for  general  relief.  A  demurrer  to  the 
bill  because  it  failed  to  show  that  "  The  Central  Agricultural 
and  Mechanical  Association"  had  any  power  to  borrow  the 
money,  the  recovery  of  which  is  sought  by  the  bill,  was  sus- 
tained by  the  chancellor,  and  hence  this  appeal. 

Brooks,  Haealson  &  Roy,  for  appellant. — Corporations 
may  borrow,  tvithout  exp'ess  authority  in  that  behalf,  provided 
the  nature  of  their  undertaking  or  concerns  be  such  as  to 
render  borrowing,  if  not  actually  indispensable,  at  least  very 
useful,  for  the  proper  conduct  of  the  same.  Every  corpora- 
tion, unless  'prohibited  by  law,  can  incur  obligations  as  bor- 
rowers of  money  to  carry  on  the  legitimate  business,  for 
which  it  was  incorporated,  although  not  specially  authorized 
to  borrow  by  its  charter. — Greene's  Brice's  Ultra  Vires,  115, 
and  note ;  Curtis  v.  Leavit,  15  N.  Y.  9 ;  55  III.  413 ;  24  Barber 
20 ;  25  Barb.  146 ;  42  Barb.  122  ;  7  Wend.  31 ;  19  N.  Y.  152  ; 
21  N.  Y.  296;  26  N.  Y.  418 ;  12  S.  &  R.  256;  9  Ind.  359 ;  13" 
Wis.  653. 

Morgan,  Lapsley  &  Nelson,  and  Pettus  &  Dawson,  contra. 
The  authority  of  corporations  is  limited  by  their  chartered 
powers,  and  the  necessary  and  proper  means  'of  executing 
those  powers.  Private  corporations  can  claim  nothing  which 
is  not  clearly  given  them ;  there  can  be  no  impHcations  in 
their  favor,  and  all  doubts  of  their  power  are  resolved  against 
them.  This  is  the  spirit  of  the  decisions  in  this  State  and 
policy  of  the  State,  Smith  v.  Ala.  Life  Ins.  Co.,  4  Ala.  558 ; 
Grand  Lodge  v.  JVaddeU,  36  Ala.  313,  and  cases  there  cited. 
No  express  authority  is  given  to  borrow  money  by  the  section 
of  the  Code  under  which  the  defendant  was  incorporated,  and 
if  borrowing  money  was  not  necessary  to  the  exercise  of  the 
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power  given,  the  power  to  do  so  does  not  exist.  Joint  stock 
companies  are  only  bound  by  contracts  made  by  the  direc- 
tors within  the  scope  of  their  authority. — Greene's  Brices 
Ultra  Vires,  398 ;  Angell  &  Ames  on  Corporations,  §  299. 

BRICKELL,  C.  J. — Corporations,  public   or  private,  in 
this  country,  are  of  legislative  creation,  deriving  existence 
and  capacity  either  from  a  special  act  of  incorporation,  or  a 
general  statute   authorizing  their  organization,  prescribing 
their  powers,  duties  and  liabihties.     The  bill  does  not  shoAV 
when  the  corporation  making  the  contract  was  incorporated, 
nor  the  purposes  of  its  incorporation,  nor  the  powers  con- 
ferred on  it.     It  does  not  of  consequence  disclose  affirma- 
tively that  the  contract  sought  to  be  enforced  is  not  ultra 
vires  and  a  nudum  pactum.     Capacity  to  contract,  however,  is 
an  incidental  corporate  power,  limited  only  to  such  contracts 
as  are  necessary  and  proper  to  enable  the  corporation  to  ac- 
comphsh  the  purposes  of  its  creation.     There  is  no  presump- 
tion of  illegality,  or  abuse  or  excess  of  power  attaching  to  its 
contracts.     Prima  facie  they  are  valid,  and  the  burthen  of 
showing     invalidity,     rests    on     those     impeaching     them. 
Greene's  Brice's  Ultra  Vires,  39-42.     The  assignments  of  de- 
murrer based  on  the  want  of  averments  in  the  bill,  showing 
the  capacity  of  the  corporation  to  make  the  contract  sought 
to  be  enforced,  are  not  therefore  well  taken.     The  inquiry 
propounded    by    the    other    assignments   of    demurrer,   is, 
whether  it  appears  from  the  bill  affirmatively  that  the  cor- 
poration was  without  power  to  make  the  contract.     It  must 
be  admitted  the  bill  is  very  scant  in  its  statements,  and  that 
the  proposition  on  which  we  are  compelled  to  pass,  is  rather 
abstract  in  form.     If  the  time  of  the  organization  of  the  cor- 
poration had  been  stated  positively,  and  not  left  as   mere 
matter  of  inference  from  the  time  of  the  making  of  the  con- 
tract— if  the  purposes  and  objects  of  incorporation,  so  that 
the  character  of  the  corporation  could  be  certainly  known, 
and  the  contents  of  the  articles  of  incoi-poration  had  been 
definitely  stated,    the  decision  could   be  limited  to  actual 
facts,  and  not  extended  as  it  must  now  be,  to  the  capacity  of 
private  corporations  created  under  the  general  law,  whatever 
may  be  their  character  or  purposes.     No  proper  inference  or 
intendment  aiding  in  the  decision,  can  be  made  from  the 
mere  name  or  style  of  the  coi-poration. 

The  contract  is  averred  to  have  been  made  on  the  20th 
day  of  June,  1871,  and  it  is  further  averred  in  the  original 
bill,  that  the  corporation  making  it,  "  The  Central  Agricul- 
tural and  Mechanical  Association  is  a  joint  stock  company 
and  a  body  corporate  created  under  the  general  law  of  the 
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State  of  Alabama,  passed  for  the  purpose  of  authorizing  the 
creation  of  corporations  without  special  act  of  the  legislature 
therefor ;"  and  the  averment  of  the  second  amended  bill,  that 
the  debt  due  the  appellant  was  for  money  by  the  corpora- 
tion, borrowed  and  used  to  purchase  real  estate,  and  make 
improvements  thereon,  to  enable  the  corporation  to  carry 
into  effect  the  purposes  for  which  it  was  created. 

The  second  title  of  part  second  of  the  Revised  Code,  is  de- 
voted to  "  corporations."  The  first  chapter  to  "  free  banking 
corporations,"  which  was  originally  enacted,  when  the  Con- 
stitution imposed  peculiar  restrictions  and  limitations  on  the 
estabUshment  of  banks.  The  second  chapter  relates  to  the 
incorporation  of  "macadamized,  graded,  turnpike,  rail  or 
plank  road  companies."  The  third  chapter  is  devoted  to  the 
incorporation  of  companies  for  "  mining,  quarrying  and  manu- 
facturing purposes,  or  forming  agricultural  or  Hterary  societies, 
or  for  the  purposes  of  building  or  loan  associations,"  and  the 
"  incorporation  of  steamship  companies."  The  fourth  chap- 
ter defines  the  powers  of  private  corporations,  for  the  crea- 
tion of  which  the  previous  chapters  provided,  the  liabiUties 
of  the  stockholders,  and  provisions  in  reference  to  hquida- 
tion,  in  the  event  of  dissolution  or  forfeiture.  Of  the  powers 
conferred,  is  that  of  holding,  purchasing,  disposing  of  and 
conveying  such  real  and  personal  estate  as  is  Hmited 
by  its  charter,  and  if  not  limited,  such  an  amount  as  the 
business  of  the  corporation  requires. — R.  C.  §§  1767-8.  No 
private  corporation  possesses  or  can  exercise  any  other  than 
the  powers  enumerated,  or  such  as  are  expressly  given  in  its 
charter,  except  such  as  are  necessary  to  the  exercise  of  pow- 
ers expressly  enumerated  or  given. — R.  C.  §  1769.  Statutes 
subsequent  to  the  Code  and  prior  to  the  making  of  the  con- 
tract sought  to  be  enforced,  have  changed  in  some  respects, 
the  mode  of  incorporation,  and  extended  the  objects  for 
which  private  corporations  may  be  formed,  but  have  not  en- 
larged or  diminished  the  powers  it  is  declared  they  possess 
and  can  exercise.  Confining  attention  to  the  allegations  of 
the  bill,  the  question  is,  has  a  corporation,  incorporated  un- 
der the  general  law,  power  to  borrow  money  to  purchase  and 
improve  real  estate,  to  enable  it  to  carry  into  effect  the  pur- 
poses of  its  incorporation  ?  We  repeat,  the  bill  is  scant  and 
vague  in  its  averments,  as  to  the  time,  or  purposes  of  the 
<3orporation,  and  we  are  uninformed  whether  the  corporate 
power  of  acquiring  and  disposing  of  personal  and  real  prop- 
erty, was  subject  to  any  other  limitation  or  restriction  than 
the  nature  and  necessities  of  its  business  by  implication  im- 
pose.    The  present  demurrer  raises  only  the  question  we 
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have  stated,  and  if  that  question  must  be  answered  affirma- 
tively, the  decree  of  the  chancellor  is  erroneous. 

The  general  priQcij)le  is,  that  a  corporation  can  make  no 
contracts,  and  do  no  acts,  except  such  as  are  authorized  by 
its  charter.     From  the  charter  it  derives  all  its  powers,  and 
the  capacity  of  exercising  them.     Any  contract  made  by  it 
not  necessary  and  proper,  directly  or  indirectly,  to  enable  it 
to  answer  the  purpose  of  its  creation,  is  void,  and  neither  a 
court  of  law,  or  of  equity  can  enforce  it. —  Grand  Lodge  v. 
WaddeU,  36  Ala.  313 ;    Smitli  v.  Ala.  Life  Ins.  &  Trust  Co., 
4  Ala.  558;  City  Council  v.  31.  &  W.  Plank  Road  Co.,  31  Ala. 
76.     It  must  not  be  understood,  however,  that  the  charter, 
whether  it  is  of  special  legislative  enactment,  or  derived  from 
general  statutory  provisions,  must  expressly  confer  the  power 
of  making  contracts.     As  we  have  said,  the  capacity  to  con- 
tract is  an  incidental  corporate  power,  and  if  the  special  act 
of  incorporation,  or  the  general  statutory  law  is  silent,  as  to 
the  contracts  into  which  a  corporation  may  enter,  it  has  the 
power  to  make  all  such  contracts  as  are  necessary  and  proper 
to   enable   it  to   accomplish   the   purposes  of  its  creation. 
Ang.  &  Ames  on  Corp,  §  271.     This  is  the  theory  on  which 
the  general  statutes  for  the  organization  of  private  corpora- 
tions proceed,  for  though  the  powers  of  such  corporation  are 
enumerated,  that  of  making  contracts  is  not  included,  but  is 
left  to  implication  from  the  powers  mentioned,  and  the  char- 
acter and  purposes  of  the  corporation.     It  is  not  indispensa- 
ble, therefore,  to  the  validity  of  a  contract  made  by  a  corpora- 
tion, for  money  borrowed,  that  the  power  to  borrow  money 
should  be   expressly   conferred. — Ang.    k   Ames   on    Corp. 
§  257.    If  the  nature  and-character  of  the  corporation,  render 
the  power,  a  usual  and  proper  mode  of  accomplishing  its 
objects  and  purposes,   the  power  is  incidental  or  implied. 
When  the  corporation  has,  as  all  private  corporations  have 
under   the   general   law    providing   for   their   creation,    the 
capacity  of  acquiring  and  holding  personal  and  real  property, 
the  mode  of  acquiring  not  being  limited,  they  may  acquire  it 
by  purchase,  or  by  gift.     The  corporation  has  the  capacity 
of  an  individual  in  this  respect,  within  the  scope  of  its  legiti- 
mate objects  and  purposes.     Having  the  power  to  acquire 
and  hold  personal  and  real  estate,  by  purchase,  it  has,  as  an 
incident,  the  power  to  borrow  money  to  make  the  purchase. 
The  exercise  of  such  power  may  be  advantageous  and  useful, 
enabling  the  corporation  the  sooner  to  put  its  powers  into 
active  exercise,  and  to  acquire  the  necessary  property  on 
terms  more  profitable  to  its  stockholders.     It  would  scarcely 
be  affirmed  that  the  power  to  acquire  and  hold  real  and  per- 
sonal estate,  must  be  so  narrowed  that  the  corporation  could 
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not  contract  a  debt  for  its  purchase — that  at  the  very  moment 
of  the  purchase  and  conveyance,  the  purchase  money  must 
be  counted  out,  or  the  purchase  and  conveyance  is  void.  If 
the  necessities  and  interests  of  the  corporation  require  it, 
which  must  be  determined  by  those  having  charge  of  its 
affairs,  and  entrusted  with  the  power  and  duty,  that  a  debt 
be  contracted  in  the  acquisition  of  the  necessary  property, 
the  power  to  contract  it  cannot  be  denied.  If  more  advan- 
tageous to  borrow  the  money,  and  make  immediate  payment, 
than  to  contract  the  debt  for  the  purchase  money  with  the 
vendor,  the  contract  is  equally  within  the  scope  of  corporate 
power,  and  valid.  The  authorities,  we  think,  support  the 
proposition  that  every  private  corporation,  unless  prohibited, 
may  borrow  money  to  carry  out  the  purposes  of  its  creation. 
In  addition  to  the  authorities  referred  to  by  the  counsel  for 
the  appellant,  we  refer  to  Fay  v.  Noble,  12  Cush.  1 ;  Davis  v. 
Proprietors  of  3Ieeting  House,  8  Met.  321 ;  Union  Bank  v. 
Jacobs,  6  Humph.  515 ;  Barry  v.  3Ierch.  Ex.  Co.,  1  Sandf.  Ch. 
280;  Burr  v.  3IcDonald,  3  Gratt.  215. 

The  result  is,  the  chancellor  erred  in  sustaining  the 
demurrer,  and  the  decree  must  be  reversed,  the  demurrer 
overruled,  and  the  cause  remanded. 


Burns  v.  Hendrix. 

Attachment  for  Bent. 

1.  Awards;  koui  construed.— Avrar  As  must  be  construed  with  great  liberality, 
and  every  reasonable  intendment  made  to  uphold  them. 

2.  Same;  motion  to  exclude;  how  tested. — A  motion  to  exclude  an  award, 
because  it  does  not  conform  to  the  submission,  or  because  the  arbitrators 
exceeded  their  authority,  must  be  tested  by  an  inspection  of  the  award,  con- 
strued in  connection  with  the  submission,  and  cannot  be  sustained,  unless 
such  want  of  conformity,  or  excess  of  authority,  is  apparent  from  the  award. 

3.  Same,  exclusion  of;  lohatnot  good  ground  for. — Misconduct  on  the  part  of 
the  arbitrators,  or  their  consideration  of  matters  extraneous  to  that  submitted 
to  them,  so  efiectiug  the  award  as  to  vitiate  it,  if  not  apparent  from  the  award 
and  submission,  is  not  good  ground  for  objecting  to  the  admission  of  the 
award  as  evidence,  or  to  exclude  it  after  it  has  been  received.  The  evidence 
upon  which  the  party  assailing  the  award  relies  to  sustain  his  grounds  of  ob- 
jection to  it,  must  be  left  to  the  determination  of  the  jury,  under  proper 
instructions  from  the  court. 

4.  Same;  what  not  concluded  by. —Matters  not  submitted,  nor  fairly  within 
the  scope  of  the  submission,  are  not  concluded  by  the  award. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 
Tried  before  Hon.  James  S.  Clark. 
The  opinion  states  the  facts. 
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J.  B.  Moore,  for  appellant. — The  award  was  not  in  con- 
formity with  the  submission.  Snbmissions  and  awards 
should  be  read  and  interpreted,  in  connection  with  the  plead- 
ings in  the  cause. — Merritt  v.  Thomj^son,  27  N.  Y.  225.  The 
award  is  only  good  as  to  matters  properly  submitted.— Car- 
sow  V.  Carson,  1  Met.  (Ky.)  434;  Fvlton  v.  Wiley,  32  Vermont, 
762 ;  Griffin  v.  Hadley,  8  Jones'  Law,  82 ;  Cook  v.  Carpen- 
ter, 34  Vt.  121  ;  Reynolds  v.  Reynolds,  15  Ala.  403 ;  Briggs  v. 
Smith,  20  Barbour  (K.  Y.)  409 ;  9  Foster  (N.  H.)  405. 

O'Neal  &  O'Neal,  and  E.  O.  Pickett,  contra. — All  reason- 
able presumptions  are  made  in  favor  of  awards ;  and  if  by 
the  application  of  these  principles  an  award  can  be  brought 
within  the  submission,  and  is  in  other  respects  unexception- 
able, it  will  be  sustained.— TawA'er.s??/  v.  Ricliardsmi,  2  Stew. 
130 ;  Byrd  v.  Odiim,  9  Ala.  755  ;  Reynolds  v.  Reynolds,  15 
Ala.  398 ;  King  v.  Jemison,  33  Ala.  508.  It  is  clear,  on  the 
face  of  the  award,  that  the  matters  submitted  were  determined. 
The  arbitration  was  properly  pleaded  in  the  bar. — 1  Chitty's 
PI.  §§  407-417.  The  aAvard  having  determined  the  matters 
in  controversy  between  the  parties,  was  properly  admitted  in 
evidence.  Under  the  pleadings,  the  award  was  properly  in 
evidence,  it  matters  not  whether  it  w^as  made  under  the 
statute,  or  at  common  law.  The  defendant  was  properly 
allowed  to  avail  himseK  of  it  as  a  defense  and  bar  to  the 
action. — McAlpine  v.  May,  1  Stew.  520  ;  Willinghamv.  Harrell, 
36  Ala.  586 ;  Burns  v.  Hindman,  7  Ala.  533. 

BEICKELL,  C.  J. — The  appellant  commenced  suit  against 
the  appellee,  by  attachment,  for  the  recovery  of  the  rent  of 
land.  To  a  complaint  claiming  eight  hundred  and  eighty 
dollars,  as  due  January  1st,  1872,  for  the  rent  of  land  for 
1871,  the  appellee  pleaded  in  short  by  consent,  "  arbitrated 
and  settled  by  award,  and  award  performed."  On  this  plea 
a  trial  was  had.  To  sustain  it,  the  appellee  offered  in  evi- 
dence a  submission  in  writing,  executeci  by  him  and  a]:>pel- 
lant,  reciting  the  suing  oat  of  the  attachment,  returnable  to 
the  next  term  of  the  circuit  court  of  Lauderdale  county,  "  for 
the  sum  of  eight  hundred  and  eighty  dollars  for  rent  due  for 
the  year  1871,"  and  the  levy  of  the  attachment,  and  that 
"  both  parties  are  anxious  and  willing  to  settle  all  matters  of 
difference  growing  out  of  said  suit."  The  submission  further 
recites  the  agreement  of  the  parties  "  to  submit  said  matter 
to  three  arbitrators,  one  to  be  selected  by  each  party,  and  the 
two  arbitrators,  so  selected,  to  choose  the  third,  whose 
decision  when  rendered  shall  be  entered  up  as  the  judgment 
of  the  court,  and  shall  be  a  final  settlement  of  all  matters  of 
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dijfference  between  the  parties  growing  out  of  said  suit." 
Also  an  award  in  the  words  following :  "  We,  the  arbitrators, 
have  agreed  to  allow  J.  R.  Burns  for  said  rent  the  sum  of 
three  hundred  and  twenty-one  dollars,  and  twenty-five  dollars 
as  crib  logs  and  old  fence  as  damages.  We  also  allow 
Samuel  Hendrix  the  sum  of  ($300)  three  hundred  dollars  for 
improvements  put  on  the  land  in  dispute,  leaving  a  balance 
of  ($46)  forty-six  dollars  in  favor  of  J.  R.  Burns,  each  pay- 
ing the  costs  of  the  attachment.  All  attachments  levied 
heretofore  to  be  null  and  void."  It  was  also  shown  the  par- 
ties met  the  arbitrators  at  the  time  and  place  appointed  by 
them,  and  made  written  sworn  statements  of  their  respective 
claims,  in  the  presence  of  each  other.  The  one  claimed  rent 
of  land — the  other,  for  improvements  made  upon  the  land,  on 
a  supposed,  hut  unexecuted  sale.  After  the  statements  had 
been  made,  one  of  the  arbitrators  privately  asked  the  ap- 
pellee whether  the  contract  of  sale,  and  the  contract  of  rent- 
ing, were  both  to  be  considered  in  the  arbitration,  and  he 
said  they  were,  and  the  award  was  made  in  reference  to 
both,  allowing  for  the  improvements.  To  the  admission  of 
the  submission  and  award  as  evidence,  appellant  objected, 
but  his  objection  was  overruled  and  an  exception  takeii.  He 
then  moved  the  exclusion  of  the  submission  and  award  as 
evidence,  because  the  award  did  not  conform  to  the  submis- 
sion, but  the  motion  was  overruled,  and  an  exception  taken. 
The  matter  of  the  exceptions  are  the  only  errors  now 
assigned. 

The  only  material  inquiry  is,  whether  it  appears  the 
award  does  not  conform  to  the  submission — whether  the 
arbitrators  have  exceeded  their  authority,  and  rendered  an 
award  on  matters  not  submitted  to  them,  or  have  so  far 
neglected  to  consider  and  determine  the  matters  which  were 
submitted,  that  the  award  cannot  be  regarded  as  embracing 
and  adjusting  them.  It  is  evident,  the  controversy  between 
the  parties,  was,  as  to  the  liability  of  the  appellee  to  the 
appellant,  for  rent ;  and  the  right  of  the  appellee  to  set-off 
against,  or  recoup  from  such  liability,  a  demand  he  preferred 
for  improvements  made  on  the  rented  premises ;  and  the 
amounts  of  these  several  claims.  Whatever  may  have  been 
the  ancient  rule,  awards  are  now  liberally  construed — no  in- 
tendments are  made  against  them,  and  if  the  contrary  does  not 
appear,  they  are  presumed  to  have  been  made,  "  of  and  ui^on 
the  premises,"  of  all  that  is  referred. — Strong  v.  Beroujon,  18 
Ala.  168 ;  Watson  on  Arbitration,  111.  The  adjustment  of 
controversies,  whether  they  have  or  not  assumed  the  form  of 
pending  suits,  by  arbitration,  has  always  been  much  favored 
hj  legislation  and  judicial   decisions   in   this   State.     The 
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award  is  construed  with  great  liberality,  and  every  reasonable 
intendment  is  made  to  support  it. — Byrd  v.  Odein,  9  Ala. 
755  ;  Reynolds  v.  Reynolds,  15  Ala.  .398.  A  fair  and  just  con- 
struction of  the  award  rendered  in  this  case,  is,  that  the 
arbitrators  ascertained  the  appellant  was  entitled  to  three 
hundred  and  twenty-one  dollars  for  the  rent  of  the  premises, 
and  the  twenty-five  dollars  as  the  value  of  crib  logs,  and 
such  of  the  old  fence  as  appellee  had  used  in  making  im- 
provements for  which  he  claimed  compensation ;  that  the 
appellee  had  made  improvements  on  the  premises  of  the 
value  of  three  hundred  dollars,  for  which  he  was  entitled  to 
compensation,  and  deducting  this  sum  from  the  sum  to 
which  it  was  ascertained  the  appellant  was  entitled,  left  a 
balance  due  him  of  forty-six  dollars,  which  was  awarded  to 
him.  The  matter  involved  in  the  suit  between  the  parties, 
was  the  rent  and  its  amount,  and  the  improvements  made 
on  the  premises,  their  value,  and  the  right  of  the  appellee  to 
set-off  the  value  of  such  improvements  against  the  rent. 
The  award,  clearly,  fully  and  finally  determines  this  matter, 
and  this  was  the  matter  expressly  referred. 

It  is  insisted,  however,  the  arbitrators  exceeded  their 
authority,  in  considering  and  determining  upon  a  supposed, 
but  unexecuted  sale  of  the  land.  The  award  bears  no 
evidence  that  any  such  matter  was  considered  and  deter- 
mined, and  no  such  matter  can  be  concluded  by  it.  All  that 
it  determines  and  concludes,  so  far  as  is  shown  by  it,  when 
read  in  connection  with  the  submission,  is  the  matters  of 
difference  to  which  we  have  referred.  If  the  arbitrators  con- 
sidered the  sale  of  the  land,  and  that  was  extraneous  to  the 
matter  submitted,  and  so  affected  the  award  as  to  vitiate  it, 
these  were  facts  to  be  shown  by  evidence,  extrinsic  to  the 
award.  Whether  such  facts  were  proved,  it  was  the  province 
of  the  jury  to  determine,  under  proper  instructions  from  the 
court.  Tlie  court  could  not  determine  them,  and  refuse  to 
receive  the  award  as  evidence,  or  exclude  it  after  it  had  been 
admitted. 

The  award  is  also  assailed  because  of  the  misconduct  of 
one  of  the  arbitrators.  Such  misconduct,  if  it  existed,  does 
not  appear  otherwise  than  by  evidence  separate  from  the 
award.  It  could  not  therefore  furnish  ground  for  an  objec- 
tion to  the  admissibility  of  the  award,  or  for  its  exclusion, 
after  having  been  admitted.  Whether  it  was  shown,  Avas 
matter  of  fact  for  the  jury  under  proper  instructions  from  the 
court. 

The  award  not  appearing  on  its  face  when  read  in  con- 
nection with  the  submission,  to  have  departed  from  the  sub- 
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mission,  but  appearing  to  be  in  conformity  to  it,  the  circuit 
court  did  not  err  in  overruling  the  objection  to  its  admissi- 
bihty  as  evidence  on  the  motion  for  its  exclusion. 
The  judgment  is  affirmed. 


Baldwin  v.  Ashby. 

Action  on  Common  Counts. 

1.  Witness;  when  competent. — One  contracting  with  an  agent,  and  suing 
tlie  principal  alone  on  the  contract,  is  competent  to  testily  as  to  the  terms  of 
the  contract,  although  the  agent  be  then  dead.  The  exception  contained  in 
§  2704  R.  C. ,  has  no  application  to  such  a  case. 

2.  Declarations  of  agent;  what  admissible  against  principal. — Declarations 
made  by  the  agent,  after  the  contract  was  made  by  him,  are  admissible  against 
his  principal,  where  the  agency  still  continued,  and  the  declarations  formed 
part  of  a  conversation  between  the  parties,  mutually  explanatory  of  the  con- 
tract just  entered  into,  or  formed  part  of  the  agent's  report  to  his  principal. 

3.  Exception ;  when  ■nnavuiling. — A  party  objecting  to  the  admission  of  such 
declarations  should  negative  the  existence  of  facts  which  authorize  their 
admission  ;  failing  in  this,  the  exception  will  be  unavailing.  Error  must  be 
clearly  shown  to  authorize  a  reversal. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 
The  opinion  states  the  facts. 

John  T.  Taylor,  for  appellant. 

Alex.  McKinstky,  contra. 

MANNING,  J. — The  steamboat  Swan,  belonging  to  appel- 
lant and  one  Crimmius,  had  been  snagged  and  sunk  10  or  12 
miles  from  Mobile  in  water  8  or  10  feet  deep ;  and  they,  with 
the  aid  of  the  crew  of  the  vessel,  and  of  the  steamboat 
Warrior  and  her  crew,  employed  and  chartered  by  appellant 
for  the  purpose,  at  $40  a  day,  had  been  some  time  engaged 
in  endeavoring  to  raise  the  vessel.  Not  succeeding,  defendant 
sent  Crimmins  to  Mobile  "  to  employ  plaintiff  (Asliby)  or 
some  other  person  engaged  in  that  business  to  raise  her." 
And  by  the  aid  during  four  days,  of  Ashby  and  his  divers, 
the  vessel,  worth  $10,000  or  $12,000,  was  raised,  and  towed 
to  the  city. 

This  suit  was  brought  by  Ashby  in  the  circuit  court  for 
his  compensation  for  this  service ;  and  a  judgment  having 
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been  rendered  in  his  favor,  defendant  brought  it  by  appeal 
to  this  court. 

1.  It  is  agreed  that  appellee,  according  to  the  contract 
made  with  him,  was  to  be  paid  in  the  event  of  success, 
$500  00 ;  and  the  first  question  we  are  called  on  to  decide  is, 
whether  out  of  that  Ashby  should  pay  for  the  services  ren- 
dered by  the  Warrior  and  her  crew.  He  and  other  witnesses 
testified  that  the  engagement  on  his  part  was  "to  go  down 
and  saw  off  the  snag,  patch  the  hole  and  see  her  (the  vessel) 
to  town,  for  $500  00,"  and  that  this  was  all  that  he  contracted 
to  do.  Appellant  proved  by  a  witness  that  the  contract  was 
made  in  his  presence,  and  that  Ashby  contracted  "to  go 
down,  saw  off  the  snag,  raise  the  boat  and  see  her  to  the  ivharf 
in  Mobile  for  $500  00." 

It  is  undisputed  that  the  crew  of  the  Swan  in  the  employ- 
ment of  the  defendant,  and  the  Warrior  and  her  crew,  also 
in  the  employment  of  defendant  under  the  charter,  had  been 
at  work  endeavoring  to  raise  the  Swan  before  Ashby  was 
engaged,  and  that  they  were  about  her,  and  continued  to 
work  at  her  under  the  same  employment  and  charter,  when 
and  after  Ashby  and  his  divers  went  to  work.  And  appellant 
admits  expressly  in  his  bill  of  exceptions,  that  he  did  not 
claim  the  right  to  charge  for  the  services  rendered  by  him- 
self and  the  crew  of  the  Swan — while  it  is  not  pretended  that 
there  was  any  express  stipulation  that  Ashby  should  be 
charged  with  the  expense  of  the  crew  of  the  Warrior  or  of 
that  vessel,  or  that  he  employed  them,  any  more  than  he 
employed  appellant  and  the  crew  of  the  Swan.  In  this  state 
of  the  case,  we  do  not  perceive  that  there  is  any  conflict,  in 
fact,  between  the  testimony  on  behalf  of  the  plaintiff,  and 
that  on  behalf  of  defendant  for  the  consideration  of  the  jury. 

Unless  the  vessel  was  raised,  iVsliby  could  not  "see  her  to 
town  "  or  "to  the  wharf  in  Mobile  " — which  is  the  same  thing  ; 
since  a  steamboat  always  goes  to  a  wharf  there.  Nor  could 
she  be  kept  afloat  without  the  hole  was  patched.  The  con- 
tract, according  to  the  evidence  on  behalf  of  plaintiff',  uncon- 
tradicted by  that  on  behalf  of  defendant,  was,  that  for  his 
services  as  an  expert  and  those  of  his  divers  in  aid  of  the 
owners  of  the  vessel  and  their  employees  in  raising  her,  he, 
Ashby,  was  to  be  paid  $500,  contingent  on  the  aiTival  of  the 
vessel  under  his  su])ervision,  at  Mobile.  The  opposite  view 
would  have  made  Ashby  responsible  to  appellant  for  the 
assistance  of  the  latter,  and  that  of  those  in  his  employment 
from  the  time  Ashby  went  to  work,  even  though  the  vessel 
had  never  been  raised  and  could  not  be,  and  Ashby  should 
receive  no  compensation  at  all ;  which  was  certainly  not  the 
contract  in  evidence.     The  court,  therefore,  did  not  err  in 
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refusing  to  let  the  account  and  evidence  of  the  expenses  paid 
by  appellant  for  the  Warrior  and  her  crew  be  introduced  in 
reduction  of  Ashby's  claim,  or  in  giving  the  charge  excepted 
to,  or  in  refusing  the  charges  asked  for  on  behalf  of  defendant, 
and  refused  by  the  court. 

2.  The  exception  to  Ashby's  testifying  concerning  the 
agreement  as  made  with  Crimmins — Crimmins  being  dead — 
is  not  well  taken.  Crimmins  was  the  agent  of  defendant 
Baldwin,  who  alone  was  the  defendant  in  the  cause,  when 
the  testimony  was  given.  The  suit  was  not  one  against  the 
executor  or  administrator  of  Crimmins  ;  and  the  exception  in 
§  2704  of  the  Rev.  Code,  does  not  therefore  apply. 

3.  A  bill  of  exceptions  must  affirmatively  show  whatever 
is  necessary  to  put  the  court  below  in  error,  before  its  rulings 
will  be  reversed  in  this  court.  It  does  not  appear  that  the 
declarations  of  Crimmins,  made  after  the  contract  with 
Ashby  was  made,  and  which  were  objected  to,  on  behaK  of 
appellant,  were  not  made  while  Crimmins  was  still  agent  of 
appellant,  and  lawfully  acting  as  such.  The  mere  fact  that 
they  were  uttered  after  the  making  of  the  contract,  does  not 
necessarily  make  them  inadmissible  as  evidence.  They  may 
have  been  part  of  a  conversation  between  him  and  Ashby 
properly. had,  and  mutually  explanatory  of  the  contract  they 
had  just  before  entered  into — or  a  part  of  Crimmins'  report 
of  the  agreement  he  had  made  to  his  principal  Baldwin. 
We  cannot  presume  that  they  were  not,  and  therefore  we 
cannot  sustain  the  assignment  of  error  predicated  on  the 
admission  of  them  in  evidence. 

The  judgment  is  affirmed. 


McCuan  v.  Tanner,  Ex'r. 

Assumpsit 

Rernsed  Code,  section  2061,  construed. — Section  2061  of  the  Revised  Code, 
which  exempts  from  payment  of  debts,  in  favor  of  the  widow  and  children, 
five  hundred  dollars'  worth  of  the  decedent's  lands,  when  it  can  be  set  apart, 
or  otherwise,  that  amount  in  money  from  the  proceeds  of  a  sale,  confers  on 
them  no  right  to  the  use  and  occupation  of  any  particular  quantity  or  parcel 
of  land,  but  gives  them  a  mere  right,  by  proper  judicial  proceedings,  to  clothe 
themselves  with  title  to  the  prescribed  quantity  of  land.  Until  this  is  done, 
they  are  not  owners  of  the  land,  and  can  not  maintain  assumpsit  for  use  and 
occupation  prior  to  its  being  set  apart  to  them. 

Appeal  from  Limestone  Circuit  Court. 
Tried  before  Hon.  W.  B.  Wood. 
The  opinion  states  the  case. 
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Walker  &  Jones,  for  appellant. 
Luke  Pbyor,  contra. 

BKICKELL,  C.  J.— The  husband  of  the  appellant,  Sarah, 
died  in  1866,  seized  and  possessed  of  a  tract  of  land,  situ- 
ated in  Limestone  county,  the  county  of  his  residence.  His 
personal  representative  obtained  from  the  court  of  probate 
an  order  to  sell  the  said  lands  for  the  payment  of  debts.  A 
sale  was  made  under  this  order,  at  which  the  testator  of  the 
appellee  became  the  purchaser,  and  entered  into  possession. 
Subsequently,  the  estate  of  appellant's  husband  was  reported 
and  decreed  insolvent.  On  a  final  settlement  thereof,  it 
proved  solvent,  because  of  the  failure  of  creditors  to  file 
their  claims  within  the  time  prescribed  by  law.  After  such 
settlement,  the  appellant,  Sarah,  made  application  to  the 
court  of  probate  for  the  allotment  to  her  and  her  children  of 
five  hundred  dollars'  worth  of  the  lands  so  sold  by  the 
administrator  and  purchased  by  the  testator  of  appellee,  as 
exempt  to  her  and  her  minor  children,  from  the  payment  of 
debts  under  the  statute. — E.  C.  §  2061.  The  court  of  pro- 
bate refused  her  application,  but  its  judgment  was  reversed 
on  appeal  to  this  court,  and  she  was  declared  entitled  to  the 
allotment. — McCuan  v.  Turrentine,  48  Ala.  68.  On  the  12th 
July,  1872,  the  entire  tract  of  land  was  allotted  and  set  apart 
to  the  appellants,  the  widow  and  minor  children,  as  being 
exempt  from  sale  for  payment  of  debts.  On  the  1st  Jan- 
uary, 1870,  and  on  the  1st  January,  1871,  the  testator  of 
appellee  received  in  money,  ars  the  rents  of  said  lands,  the 
sum  of  seventy-five  dollars.  The  appellants  sue  in  assump- 
sit for  money  had  and  received,  to  recover  this  money.  The 
circuit  court,  at  the  request  of  the  appellee,  charged  the  jury 
the  apj)ellants  were  not  entitled  to  recover.  The  correctness 
of  this  charge  is  the  only  matter  assigned  as  eiTor. 

The  charge  seems  to  us  clearly  correct.  The  statute  does 
not  absolutely  exempt  any  particular  tract,  or  parcel,  or 
quantity  of  land.  Nor  does  the  death  of  the  husband  or 
father,  and  the  necessity  of  selling  his  real  estate,  vest  in  the 
widow  or  the  minor  children  a  right  to  tlie  use  or  occupation 
of  any  particular  parcel  or  quantity  of  land.  The  statute 
simply  confers  on  them  a  right  to  five  hundred  dollars'  worth 
of  land,  to  be  laid  off  and  set  apart  to  them  by  commission- 
ers appointed  by  the  court  of  probate ;  or,  if  the  lands  are 
incapable  of  division,  so  as  to  set  apart  to  them  five  hundred 
dollars'  worth,  they  are  entitled  to  five  hundred  dollars 
of  the  proceeds  of  sale,  from  the  personal  representative. 
No  right  to  any  particular  quantity  or  parcel  of  land,  vests 
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in  them  until  it  is  set  off  by  metes  and  bounds,  by  commis- 
sioners appointed  by  the  court  of  probate.  Until  then,  their 
right  is  a  mere  right  of  action — a  right,  by  judicial  proceed- 
ing, to  clothe  themselves  with  the  title  to  a  quantity  of  land, 
not  exceeding  a  certain  value,  to  be  set  apart  and  allotted  to 
them.  When  the  land  is  so  set  apart  and  distinguished,  and 
not  sooner,  they  become  its  owners,  entitled  to  its  rents  and 
profitg.  Until  the  allotment  is  made,  it  cannot  be  known 
whether  their  right  is  a  right  to  land,  or  to  money  only — 
whether  the  lands  may  not  be  incapable  of  division,  and 
they  entitled  only  to  five  hundred  dollars  of  the  proceeds  of 
sale.  The  right  and  title  of  the  appellants  to  the  lands 
accruing  only  on  its  allotment,  their  right  to  rents  and  profits 
would  accrue  at  that  time  only.  They  have  no  claim,  legal 
or  equitable,  to  the  rents  received  by  the  appellee's  testator, 
accruing  from  the  lands  prior  to  the  allotment  to  appellants. 
The  circuit  court  did  not  err  in  its  charge,  and  the  judg- 
ment must  be  affirmed. 


Robinson  v.  The  State. 

Assault  tvith  Intent  to  3Iurder. 

1.  Assault  with  intent  to  murder  ;  pivvince  of  jury  as  to. — Unnecessary'  force 
or  rudeness  while  ejecting  defendant  from  tiae  cars,  may  deprive  an  assault 
then  made,  upon  a  person  engaged  in  putting  him  off,  of  its  felonious  char- 
acter ;  but  whether  the  provocation  was  adequate  to  that  end,  is  for  the  jury 
to  determine  under  the  evidence,  and  a  charge  which  withdraws  that  question 
from  them,  is  properly  refused. 

2.  Verdict,  form  rf;  wlmt  sufficient. — A  verdict  as  follows  :  "  We,  the  jury, 
find  guilty,  as  charged  in  the  indictment,"  returned  by  a  jurj',  duly  sworn  and 
charged  with  the  trial  of  a  sole  defendant  for  an  assault  with  intent  to  murder, 
will  authorize  sentence  for  that  offense,  although  the  verdict  does  not  expressly 
mention  who  is  found  guilty. 

Appeal  from  Circuit  Court  of  Madison. 

Tried  before  Hon.  Louis  Wyeth. 

The  appellant  was  tried  for  and  convicted  of  an  assault 
with  intent  to  murder,  committed  upon  one  Blount  McCrary, 
under  the  following  circumstances : 

Defendant  was  on  a  train,  and,  having  iio  ticket,  was 
ordered  by  the  brakesman  (Blount  McCrary)  to  get  off  the 
train.  Upon  the  train  slacking  up,  without  waiting  for  it  to 
stop,  he  jumped  off,  and  when  the  "caboose"  passed  him, 
the  conductor  threw  "  some  small  article  "  at  him,  and,  there- 
upon, he  (Jrew  his  pistol  and  fired  at  the  brakesman,  who 
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was  on  top  of  the  cars,  three  times.  This  was  all  the  evi- 
dence. The  defendant  requested  the  following  charges : 
"  1st.  That  if  the  jury  believe  from  the  evidence  that  the 
defendant  was  stricken  after  he  was  put  off  the  car,  before 
the  shooting  by  him,  that  this  was  such  a  provocation  as 
would  reduce  his  offense,  if  any  offense,  to  a  misdemeanor, 
and  that  he  can  only  be  convicted  of  an  assault."  "3d. 
That  if  the  jury  believe  from  the  evidence  that  unnecessary 
force  and  rudeness  were  used  in  putting  the  defendant  off 
the  car,  and  after  he  was  off,  and  before  the  shooting,  that 
such  unnecessary  force  and  rudeness  would  constitute  a 
provocation  that  would  reduce  the  offense  of  the  defendant 
to  a  misdemeanor."  Both  of  these  charges  were  refused, 
and  an  exception  taken  to  the  refusal.  The  jury  returned 
the  following  verdict :  "We,  the  jury,  find  guilty,  as  charged 
in  the  indictment;"  and  upon  this  verdict,  the  court  sen- 
tenced the  defendant  to  two  years'  hard  labor  for  the  county. 
The  charges  refused,  and  passing  sentence  upon  the  verdict, 
are  now  assigned  as  error. 

David  P.  Lewis,  for  appellant,  cited  Wharton  on  Homi- 
cide, 2d  edition,  §  398 ;  Holmes  v.  Wood,  6  Mass.  1. 

John  W.  A.  Sanford,  Attorney  General,  contra. 

MANNING,  J. — The  fault  in  the  two  charges  requested 
by  the  defendant  and  refused  by  the  court,  upon  which 
errors  are  assigned,  was,  that,  instead  of  instructing  the  jury 
that  they  should  consider  the  evidence  concerning  provoca- 
tion of  the  defendant,  for  the  purpose  of  determining 
whether  the  shooting  by  him  was  not  done  in  heat  of  blood, 
without  malice  aforethought,  and  whether  the  offense  was 
not  thereby  reduced  to  a  misdemeanor,  they  are  so  framed 
as  to  make  the  court  decide  and  instruct  the  jury  that  the 
provocation,  if  proved,  did  have  that  effect.  No  matter 
what  the  rudeness  of  the  conductor  toward  defendant  may 
have  been,  if  the  evidence  showed  that  the  latter  was  actu- 
ated by  malice  or  revenge  for  being  put  off  a  train,  where  he 
had  no  right  to  be,  in  shooting  at  another  person,  a  brakes- 
man, and  not  by  the  conductor's  supposed  maltreatment  of 
him  after  he  was  put  off,  the  provocation  would  not  reduce 
the  offense  to  one  of  less  criminality.  The  instructions 
requested  were,  therefore,  properly  refused. 

The  only  other  error  assigned  is  that  the  judgment  and 
sentence  are  not  founded  on  a  sufficient  verdict.  The  record 
recites  that  on  the  25th  day  of  July,  a  day  of  the  term  of 
the  court,  came  the  solicitor,  who  prosecuted  for  the  State, 
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and  came  also  the  defendant,  in  his  own  proper  person,  as 
well  as  by  attorney,  and  that  being  put  at  the  bar,  and  hear- 
ing the  bill  of  indictment  in  this  cause  read  to  him,  he 
pleaded  not  guilty  thereto,  whereupon  a  jury  came,  to-wit, 
&c.,  "who,  being  duly  elected,  empanneled,  sworn  and 
charged  according  to  law,  upon  their  oaths  do  say :  '  We,  the 
jury,  find  guilty,  as  charged  in  the  indictment ;' "  who  was 
found  guilty  not  being  expressly  mentioned. 

The  jury  being  sworn  according  to  law,  were  under  oath 
tvell  and  truly  to  try  the  issue  joined,  and  a  true  verdict  to  render 
according  to  the  evidence.  The  issue  was  whether  or  not  the 
defendant  was  guilty ;  to  which  the  jury,  under  their  oath, 
responded,  "guilty,  as  charged  in  the  indictment." 

It  is  not  at  aU  uncommon  for  juries,  in  open  court,  in 
criminal  causes,  when  asked  what  their  verdict  is,  if  it  be 
against  defendant,  to  answer  orally,  through  their  foreman, 
"guilty;"  and  this  is  received  as  sufficient.  It  does  not  be- 
come less  so  by  being  written  down  and  read  out,  instead  of 
being  merely  spoken,  and  the  addition  to  it  of  the  words, 
"  as  charged  in  the  indictment,"  prevents  any  misunderstand- 
ing of  it,  or  ambiguity. 

It  is  matter  of  regret  that,  through  inattention  of  those 
whose  duty  of  supervision  should  prevent  it,  little  defects  in 
the  records,  like  the  one  last  considered,  are  so  often  pre- 
sented, to  be  taken  advantage  of  upon  appeals  to  this  court, 
increasing  the  costs  to  parties,  and  sometimes  protracting 
the  punishment  of  defendants. 

The  judgment  of  the  court  below  is  affirmed,  and  must  be 
executed  according  to  law. 


Davis  V.  The  State. 

Indictment  for  Burglary, 

1.  Burglary;  indictment  for  ;  when  insnfficient. — An  indictment  for  burglary 
under  §  3695  of  the  Revised  Code,  which  charges  the  offense  merely  in  the 
general  lauguage  of  the  statute,  not  setting  out  the  "valuable  things''  on 
deposit,  or  averring  their  value,  is  bad. 

2.  Same,  rule  as  to,  ownership  of  propeiiy. — The  ownership  of  the  building 
burglariously  entered,  should  not  be  laid  iii  the  partnership,  by  its  firm  name 
merely  ;  but  the  names  of  the  individuals  composing  the  partnership  should 
be  stated. 

3.  Oath  to  jury  ;  ichat  recital  of,  sufficient. — It  is  sufficient,  if  the  judgment 
entry  shows  that  the  jury  were  du^y  empanneled,  sworn,  and  charged  ;  but 
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where  it  purports  to  set  out,  or  recite  the  oath  administered,  the  judgment 
must  be  reversed,  unless  a  substantial  compliance  with  the  statute  ($  4092 
Eevised  Code)  is  shown. 

Appeal  from  Circuit  Court  of  Greene. 

Tried  before  Hon,  Luther  R.  Smith. 

The  appellant  was  tried  and  convicted  on  an  indictment, 
which  charged  that  he  "  broke  into  and  entered  the  shop, 
store,  warehouse,  or  other  building  of  Messrs.  Lamb,  Blair 
&  Co.,  in  which  goods,  merchandise  or  other  valuable  things 
were  kept  for  use,  sale  or  deposit,  with  intent  to  steal,"  &c. 
He  moved  in  arrest  of  judgment,  on  the  groimd  that  the 
ownership  was  not  properly  laid  in  the  indictment.  The 
court  overruled  the  motion,  and  sentenced  the  prisoner  to 
four  years  imprisonment  in  the  penitentiary.  The  minute 
entry  of  the  trial,  after  reciting  the  plea  of  the  prisoner,  &c., 
concludes  :  "  Whereupon  came  a  jury  of  twelve  good  and 
lawful  men,  to-wit :  Charles  Coleman  and  eleven  others,  duly 
empanneled,  sworn  and  charged  weU  and  to  try,  do  say  on 
their  oaths  that  they  find  the  defendant,  John  Davis,  guilty 
as  charged,"  &c. 

Snfdecor  &  CocKRELL,  and  McQueen  &  Head,  for  appel- 
lant.— The  ownership  of  the  property  was  not  correctly  laid 
in  the  indictment  according  to  the  rules  of  common  law,  and 
the  statutes  have  not  abrogated  or  modified  the  common  law 
rule  on  this  subject. — Beat  v.  State,  53  Ala. 

John  W.  A.  Sanford,  Attorney  General,  contra. — The  own- 
ership was  rightly  laid  in  the  firm  name,  as  it  is  the  only 
name  by  which  the  partnership  is  known.  The  ownership 
is  laid  merely  to  identify  the  building. —  Webb  v.  The  State, 
52  Ala.  422'. 

STONE,  J. — The  indictment  in  this  case  is  bad,  because 
it  does  not  specify  the  article  or  articles  which  constitute  the 
"  other  valuable  things,"  and  does  not  aver  that  they  are  val- 
uable. In  this  respect,  it  is  not  enough  to  follow  the  language 
of  the  statute. — See  Hicks  v.  State,  at  present  term,  and 
authorities  cited. 

Wo  think,  also,  that  the  description,  in  the  indictment,  of 
the  ownership  of  the  shop,  store,  A:c.,  in  which  the  goods, 
merchandise,  (fee,  were  kept,  should  be  specified  with  more 
particularity.  The  names  of  the  persons  composing  the  firm 
should  be  set  out,  that  it  may  distinctly  appear  that  the 
defendant  is  not  one  of  them. — Beale  v.  Slate,  53  Ala. 
460. 
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There  is  also  an  error  in  the  recital  of  the  oath  adminis- 
tered to  the  jury.  It  contains  too  much  or  too  little.  If  the 
judgment  entry  had  affirmed  only  that  the  jury  were  duly 
empanneled,  sworn  and  charged,  this  would  have  been  suf- 
ficient. When,  however,  the  entry  purports  to  set  out  the 
oath  that  was  administered,  it  must  conform  substantially  to 
the  form  given  in  section  4092  Revised  Code. — See  SmitlL  v. 
State,  53  Ala.  486.  Errors  of  this  kind  occur  so  fre- 
quently, that  more  care  should  be  exercised  to  prevent  them. 

Judgment  of  the  circuit  court  reversed  and  cause  remanded. 
Let  the  prisoner  remain  in  custody  until  discharged  by  due 
course  of  law. 


SchlfFer  et  als.  v,  Tarver  et  al. 

Bill  in  Equity  to  Foreclose  Mortgage,  &c. 

Evidence  ;  what  not  considered. — On  appeal  from  a  decree  in  chancery,  this 
court  will  disregard  depositions  contained  in  the  record,  unless  they  are  set 
down  in  the  note  of  testimony,  as  required  by  the  74th  rule  of  chancery  prac- 
tice. 

Appeal  from  Chancery  Court  of  Barbour. 

Heard  before  Hon.  B.  B.  McCraw. 

The  point  decided  is  sufficiently  stated  in  the  opinion. 

BuFORD  &  Dent,  for  appellant. 

Seals  &  Wood,  contra. 

MANNING,  J. — Appellants  were  complainants  below,  and 
the  cause,  according  to  the  recital  in  the  decree,  was  sub- 
mitted to  the  chancellor  for  his  decision  on  "  the  pleadings 
and  proof,"  on  consideration  whereof  the  bill  was  dismissed. 

There  are  several  depositions  in  the  record  that  w^ere  taken 
in  the  cause,  but  it  does  not  appear  that  they  were  submitted 
to  the  chancellor  as  evidence.  There  is  no  note  of  evidence 
in  the  record,  and  the  counsel  for  appellee  insist  that  accord- 
ing to  the  74th  of  "  The  Rules  of  Chancery  Practice,"  any 
testimony  not  offered  as  it  directs,  "  and  noted  by  the  regis- 
ter on  the  minutes,  must  not  be  considered  as  any  part  of 
the  record,  nor  be  considered  by  the  chancellor." — Revised 
Code,  p.  833. 
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This  is  the  express  provision  of  the  rule  referred  to,  and 
as  averments  necessary  to  support  the  equity  of  the  bill  are 
denied  by  the  answers  under  oath,  the  decree  of  the  chan- 
cellor must  be  affirmed. 

The  examination  I  have  made  of  the  depositions  in  the 
record  inclines  me  to  the  opinion  that  they  would  have  com- 
pelled us  to  the  same  conclusion  if  they  had  been  considered 
as  evidence  in  the  cause. 


Paulhaus  &  Paul  v.  Leber. 

Siiit  by  Attachment 

1.  Amemlmeut ;  when  properly  alloiced. — A  justice  of  the  peace  may  properly 
allow  the  affidavit  for  the  attachment  to  be  amended,  so  as  to  show  that  the 
affiant  was  the  agent  and  attorney  of  the  plaintifi".  The  omission,  if  a  defect, 
is  an  omission  of  form  rather  than  of  substance. 

2.  Atktchment,  defects  in  affidavit  for  ;  how  cured. — Defects  in  an  affidavit  for 
attachment,  or  in  the  attachment  sued  out  before  a  justice  of  the  peace,  by 
the  express  provisions  of  our  statutes,  are  cured  on  appeal  or  certiorari.  When 
a  partnership  is  plaintifi'  in  attachment,  the  justice  should  always  require  the 
name  of  the  individual  composing  it  to  be  stated,  but  the  failure  to  do  so  is  a 
mere  irregularity,  cured  by  appeal. 

3.  Same  ;  irregularities  in,  icliat  not  noticed  on  appeal. — On  appeal  to  the  cir- 
cuit court,  the  case  must  be  tried  de  novo  on  the  merits,  the  cause  being 
regarded  as  introduced  by  the  appeal,  behind  which  the  court  will  not  look  for 
irregularities  occurring  before  the  justice. 

Appeal  from  Circuit  Court  of  Barbour. 

Tried  before  Hon.  J.  McCaleb  Wiley. 

Appellants  commenced  this  suit  in  their  firm  name  merely, 
by  attachment  before  a  justice  of  the  peace.  The  appellee 
moved  to  quash  the  attachment,  because  the  affidavit  failed 
to  show  in  what  capacity  the  person  making  the  affidavit 
acted,  or  what  connection  or  interest  the  affiant  had  in  the 
case.  The  justice's  court  permitted  the  affidavit  to  be  amended 
so  as  to  show  that  the  affiant  was  the  agent  and  attorney  of 
the  plaintiffs.  After  final  judgment  in  the  justice's  court,  the 
appellee  took  the  case  by  appeal  to  the  circuit  court,  and 
there  moved  to  quash  the  attachment :  "  1.  Because  the 
name  of  the  persons  composing  the  partnership  no  where 
appears  in  the  attachment,  writ  or  affidavit.  2.  Because  A. 
H,  Merrill,  who  made  the  affidavit,  was  not  a  person  who  was 
authorized  by  laAv  to  do  so,  as  he  is  not  the  plaintiff,  and 
does  not  describe  himself  as  their  agent  or  attorney.  3. 
Because  there  is  no  plaintiff  in  the  case." 
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The  circuit  court  sustained  the  motion,  and  quashed  the 
attachment.  Appellants  excepted,  and  bring  the  case  here 
by  appeal. 

A.  H.  Merrill,  and  Wood  &  Roquemore,  for  appellant. — 
In  all  suits  before  a  justice  of  the  peace,  a  firm  can  sue  by 
its  firm  name,  as  the  same  strictness  in  pleading  is  not 
required  in  these  inferior  courts. — Stockdalev.  Riddle  dt  Co., 
22  Ala.  678  ;  Snotu  &  Co.  v.  Ray,  2  Ala.  344.  When  the  case 
reached  the  circuit  court,  the  affidavit  was  regular  on  its 
face,  and  could  not  be  attacked  by  motion. — Free  v.  Howard, 
adm'r,  44  Ala,  195 ;  Kirman  &  Rosser  v.  Patton,  19  Ala.  32. 
Any  defect  in  the  form  of  the  affidavit  can  be  amended. — E. 
C,  section  2990. 

G.  L„  Comer,  contra. — The  names  of  the  partners  should 
always  be  set  out,  and  a  suit  cannot  be  maintained  in  the 
name  of  the  partnership,  unless  it  is  a  corporation,  unless 
the  names  of  the  individuals  composing  it  are  set  out. — Reid 
dt  Co.  V.  McLeod,  20  Ala.  576. 

The  amendment  was  matter  of  substance,  and  not  of  form, 
and  should  not  have  been  allowed.  Motion  to  quash  was 
properly  made. — Calhoun  v.  Cozens,  3  Ala.  21 ;  Cockrell  v. 
McCraiv,  33  Ala.  526  ;  Hall  &  Curry  v.  Brazleton,  4A  Ma.  406. 

BRICKELL,  C.  J. — The  justice  of  the  peace  properly 
allowed  the  affidavit  for  the  attachment  to  be  amended,  so 
as  to  show  the  affiant  was  the  agent  or  the  attorney  of  the 
plaintiff  in  the  writ.  If  the  affidavit  was  defective  as  orig- 
inally made,  the  defect  was  rather  of  form  than  of  substance. 
R.  C.  §  2990. 

On  appeal  or  certiorari  from  the  judgment  of  a  justice  of 
the  peace,  to  the  circuit  court,  the  statute  expressly  requires 
the  cause  to  be  tried  "  according  to  equity  and  justice,  with- 
out regard  to  any  defect  in  the  summons  or  other  proceed- 
ings before  the  justice." — R.  C.  §  2772.  Defects  in  an  affi- 
davit for  attachment,  or  in  the  attachment  sued  out  before  a 
justice,  are  on  appeal  cured  by  the  statute. — Clough  v.  John- 
son, 9  Ala.  425 ;  Perry  v.  Hurt,  Corhin  dt  Atkins,  present 
term.  No  objection  can  be  taken  in  the  circuit  court,  on 
appeal,  because  the  original  process  before  the  justice  is  sued 
out  in  the  firm  name  of  a  partnership,  not  reciting  the  indi- 
vidual names  of  the  several  partners. —  Condry  v.  Henley, 
4  S.  <fe  P.  9 ;  Snoio  v.  Ray  d  Co.,  2  Ala.  344 ;  Oiiez  v.  Jeioett, 
23  Ala.  662  ;  Couch  v.  Robinson,  32  Ala.  _  633.  The  jirocess 
would  be  more  regular  if  it  recited  the  individual  names  of 
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the  several  partners,  and  the  justice  should  always  require 
them  to  be  stated,  but  "this  and  all  irregularities  which 
embarrass  a  trial  on  the  merits  before  the  circuit  court,  the 
statute  was  intended  to  cure-  Its  object  is  a  trial  de  novo 
in  the  circuit  court  on  the  merits,  regarding  the  cause  as 
introduced  there  by  the  appeal,  and  not  looking  behind  it  to 
irregularities  occurring  before  the  justice." 

The  circuit  court  erred  in  sustaining  the  motion  to  quash 
the  attachment,  and  its  judgment  is  reversed  and  the  cause 
remanded. 


Battle  V,  The  State. 

Indictment  for  Arson. 

1.  Grand  jury ;  objections  io,  when  too  late — Irregularitiea  in  the  formation 
of  the  grand  jury  which  found  the  indictment,  can  not  be  objected  to  after 
plea  and  verdict,  and  can  not  be  made  the  basis  for  arrest  of  judgment. 

2 .  Foreman,  (xtth  of,  presumption  as  to. — Where  the  record  recites  that  the 
foreman  was  appointed  by  the  court,  and  it  was  "  ordered  that  he  be  sworn  a.s 
foreman  of  said  grand  jury,  which  is  accordingly  done,  and  the  other  persons 
aforesaid  are  als  >"  sworn  as  jurors  as  aforesaid,"  it  must  be  presumed  in  the 
absence  of  plea  in  abatement,  sustained  by  proof,  that  the  proper  oath  was 
administered. 

3.  Grand  jury,  order  for  summonimj  ;  ichat  sufficient. — A  recital  in  the  record  • 
that   "  it  appearing  to  the  court  that  no  persons  have  been  summoned  for 
grand  jurors  for  this  term  of  the  court,  it  is  therefore  ordered  that  the  sheriff 
forthwith  summon,"  &c.,  sufficient I3'  shows  that  the  order  was  made  "  in  con- 
sequence of  some  neglect  on  the  part  of  the  judge  of  probate,  sherif}',"  »tc. 

4.  Juror,  ol/jertion  to,  when  too  late. — An  objection  to  a  juror,  on  the  ground 
that  he  was  a  member  of  the  grand  jury  which  found  the  indictment,  comes 
too  late  after  the  prisoner  has  accepted  him  ;  nor  can  the  fact  that  one  of 
the  jurors  rendering  the  verdict  was  a  member  of  the  grand  jury  which  found 
the  indictment,  be  made  matter  ujion  which  to  arrest  judgment. 

Appe^vl  from  Circuit  Court  of  Madison. 

Tried  before  Hon.  Louis  Wyeth. 

The  case  is  sufficiently  stated  in  the  opinion. 

D,  D.  Shelby,  for  appellant. 

Jno.  "W.  a.  Sanfokd,  Attorney  General,  contra. 

MANNING,  J. — Appellant  having  been  convicted  of  arson 
in  the  court  below,  moved  in  arrest  of  judgment  for  reasons 
set  forth.  The  first  three  of  these  relate  to  the  proceedings 
by  which  the  grand  jury  was  constituted.     But  these  ol)jec- 
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tions,  even  if  some  irregularities  had  intervened  therein, 
come  too  late  after  a  plea  of  not  guilty  and  verdict. — State  v. 
Clarkson,  3  Ala.  R.  378 ;  EusseU  v.  State,  33  id.  366 ;  Horton 
V.  State,  47  id.  58. 

The  record,  however,  shows  that  the  foreman  of  the  grand 
jury  was  appointed  by  the  court;  that  it  ordered  that  he  "be 
sworn  as  foreman  of  said  grand  jury,  which  is  accordingly 
done,  and  the  other  jurors  aforesaid  are  also  duly  sworn  as 
jurors  aforesaid."  It  must  be  intended  that  the  oath  was 
administered  according  to  law,  unless  the  contrary  be  averred 
by  plea  in  abatement. 

-  The  record  reciting  that  "it  appearing  to  the  court  that 
no  persons  have  been  summoned  for  grand  jurors  for  this 
term  of  this  court,  it  is  therefore  ordered  by  the  court  that 
the  sheriff  forthwith  summon,"  &c.,  sufficiently  shows  the 
exigency'  which  justified  the  summoning  of  a  grand  jur}', 
without  reciting  that  it  was  the  "  consequence  of  some  neg- 
lect on  the  part  of  judge  of  probate,  sheriff,  or  clerk  of  the 
circuit  court,"  &c.  Such  neglect  of  one  or  more  of  those 
officers  is  necessarily  inferred  from  the  fact  set  forth  in  the 
record. 

It  sufficiently  appears  that  the  indictment  alleges  that  the 
house  burned,  with  the  property  therein  contained,  was  "of" 
the  value  mentioned,  and  this  ground  for  the  arrest  of  the 
judgment  is  not  well  assigned. 

The  objection  to  Archer  B.  James  as  a  juror  on  the  ground 
that  he  was  one  of  the  grand  jury  by  which  the  indictment 
had  been  found,  would  have  been  good  if  it  had  been  duly 
taken.  But  the  objection  comes  too  late  after  trial.  The 
records  of  the  court  contained  a  list  of  the  grand  jurors, 
which  was  accessible  to  ap23ellant  or  his  counsel ;  and  it  will 
not  do  to  allow  an  individual  who  is  indicted  for  crime,  and 
who  has  an  opportunity  to  know  whether  or  not  persons  pro- 
posed as  jurors  upon  his  trial  were  of  the  panel  of  grand 
jurors  that  found  the  indictment  against  him,  to  be  entitled 
to  make  the  fact  that  such  person  was  a  member  of  both  of 
the  juries,  a  reason  for  the  arrest  of  judgment  after  a  con- 
viction, if  no  objection  was  made  to  such  juror  when  put 
upon  the  prisoner. 

If  available  at  all— and  in  certain  cases  no  doubt  it  would 
be — the  objection  should  be  made  the  ground  of  a  motion 
for  a  new  trial. 

The  judgment  of  the  court  below  must  be  affirmed. 


Vol.  liv. 
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Ex  parte  Heflin. 

Application  for  Certim^ari,  Mandamus  or  other  Remedial   Writ, 

1.  Corporation;  what  sufficievtly  shows  proceeding  in  the  name  of. — A  petition 
for  rehearing  will  not  be  treated  as  the  petition  of  the  president  of  a  corpora- 
tion, merely  because  it  is  stated  in  the  affidavit,  that  the  person  verifying  it,  is 
the  acting  president  of  the  corporation,  and  the  petition  begins  with  the 
statement,  "that  the  undersigned,  F.  P.  R.,  respectfully  represents  that  he  is 
president  of  the  E.  M.  M  &  L.  Company,"  when  all  its  averments  relate  solely 
to  grievances:  suffered  by  the  corporation,  a  judgment  against  which,  is  prayed 
to  be  set  aside,  &c. 

2.  Rehearing  imder  statute;  ichen  should  he  granted. — Where  a  meritorious 
defense  is  shown,  a  rehearing,  under  the  statute,  should  be  granted,  if  it 
appears  that  the  defendant,  a  corporation,  had  duly  filed  pleas  to  the  merits, 
and  its  president  remained  in  attendance  upon  the  court,  until  the  presidiua; 
judge  announced,  that  after  disposing  of  the  case  on  trial,  all  other  litigated 
cases  would  be  continued  for  the  term  ;  whereupon  the  president  left  for  his 
home,  some  distance  in  the  country,  and  shortly  afterwards,  the  case  was  called 
up,  in  his  absence,  and  judgment  by  default  taken,  as  though  it  was  not 
litigated.  This  shows  both  "surprise"  and  "mistake,"  without  fault  on  the 
part  of  petitioner,  which  prevented  the  making  of  defense. 

This  wasjan  application  for  certiorari,  mandamus,  or  other 
remedial  writ,  to  vacate  and  qnash  certain  proceedings, 
before  the  judge  of  the  tenth  judicial  circuit  (Hon.  John 
Henderson,)  wherein,  on  petition,  under  the  statute  for 
rehearing,  a  supersedeas,  etc.,  was  granted  in  the  case  of 
Heflin  v.  Tlie  Rock  Mills  Manufacturing  d-  Lumber   Company. 

The  petition  commences  as  follows :  "  Tlie  undersigned, 
Fountain  P.  Handle,  a  citizen  of  Randolph  county,  in  said 
State,  respectfully  represents  unto  your  Honor  that  he  is 
president  of  the  Rock  Mills  Manufacturing  and  Lumber 
Company,  and  that  the  business  place  of  said  company  is  in 
Randolph  county."  The  petition  then  shows  that  Hefiin 
commenced  suit,  returnable  to  the  last  term  of  the  circuit 
court,  against  the  company  for  services  alleged  in  the  com- 
plaint to  have  been  rendered,  as  attorney,  to  the  company  at 
its  request.  The  company  duly  filed  its  plea  to  the  merits, 
and  its  president  was  in  attendance  upon  the  court,  until 
the  court  decided  to  take  up  the  case  of  Amos  v.  Jenkins, 
when  the  presiding  judge  announced  that  all  other  litigated 
cases  on  the  civil  docket  would  stand  continued,  and  there- 
upon "on  account  of  said  announcement,  your  petitioner 
left  court  and  went  to  his  home  some  eighteen  miles  away, 
under  the  firm  belief  that  the  cause  of  IJcflin  v.  The  Rock 
Mills  Manufacturing  and  Lumber   Company,  would  be,  or  was 
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continued,  under  tlie  announcement  made  by  your  Honor 
that  all  litigated  cases  would  stand  continued."  Afterwards, 
Heflin  called  up  the  case,  took  judgment  by  default,  with  a 
writ  of  inquiry,  which  was  then  executed,  and  judgment  ren- 
dered accordingly. 

The  petition  denies  that  Heflin  ever  rendered  any  services 
to  the  company  at  its  request,  or  at  the  instance  of  any  one 
authorized  to  bind  it,  and  states  that  in  fact  the  services 
were  not  rendered  to  the  company  at  all,  but  to  one  Stephens 
(since  deceased,)  who  employed  Heflin,  under  the  following 
circumstances  :  Stephens  sold  some  lands  to  the  Rock  Mills 
Manufacturing  and  Lumber  Company,  and  "gave  a  war- 
rantee deed."  Reeves  and  others  brought  suit  in  equity  to 
recover  the  lands,  and  for  account  of  rents,  <fcc.,  and  Stephens 
undertook  to  defend  for  the  company.  The  petition  con- 
tained affidavits  from  the  wife  of  Stephens  and  one  Shear- 
man, as  to  the  truth  of  its  statements  in  this  regard. 

After  showing  that  petitioner  was  greatly  surprised,  &c., 
the  petition  concludes  :  "  He  therefore  prays  your  Honor  to 
grant  to  the  Rock  Mills  Manufacturing  and  Limiber  Com- 
pany a  rehearing,  and  that  your  Honor  cause  a  supersedeas  to 
issue,"  and  to  "  grant  him  as  president  of  the  Rock  Mills 
Manufacturing  and  Lumber  Company,  such  other  and 
further  relief  as  he  may  be  entitled  to,"  <fec. 

The  petition  is  sworn  to  by  Fountain  P.  Randle,  who  is 
stated  in  the  affidavit  to  be  acting  president  of  the  Rock 
Mills  Manufacturing  and  Lumber  Company,  who  swears 
"  that  the  facts  set  forth  in  the  foregoing  petition,  when 
stated  of  his  own  knowledge  are  true,  and  when  stated  on 
information  and  belief,  he  believes  them  to  be  true." 

Heflin  having  been  served  with  notice,  appeared  before 
the  circuit  judge  'at  Chambers,  and  "  moved  said  judge  to 
reject  the  petition  and  refuse  to  grant  its  prayer."  1st.  Be- 
cause the  petition  is  not  in  the  name  of  the  defendant  in  the 
judgment.  2d.  Because  it  is  the  petition  of  one  Fountain 
P.  Randle,  who  describes  himself  as  the  president  of  the 
Rock  Mills  Manufacturing  and  Lumber  Company,  3d. 
Because  the  affidavit  does  not  set  forth  that  the  "  statements 
set  forth,"  &c.,  are  true,  &c.,  but  only  that  the  "  facts  "  are 
true.  4th.  Because  it  does  not  appear  from  the  petition, 
that  the  defendant  in  the  judgment  had  summoned  any  wit- 
nesses, or  made  preparation  to  defend  said  suit.  5th. 
Because  the  petition  does  not .  show  that  Randle  was  presi- 
dent of  the  corporation,  when  the  matters  detailed  in  the 
petition  occurred. 

The  circuit  judge  overruled  the  motion,  and  Heflin  asked 
leave  to  demur  on  the  grounds  above  set  forth,  which  the 
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court  refused,  and  Heflin  excepted ;  and  thereupon  the  circuit 
judge  made  an  order  of  supersedeas,  &c.  Heflin  reserved  a 
bill  of  exceptions  showing  the  foregoing  facts,  and  upon  it, 
bases  his  present  application  to  this  court. 

•John  T.  Heflin,  pro  se. — The  proceedings  on  rehearing 
constitute  a  suit,  and  the  rules  determining  who  are  proper 
parties  in  suits,  must  determine  who  are  proper  parties  here. 
Shearer  v.  Boyd,  10  Ala.  279 ;  Edivards  v.  Lewis,  16  Ala.  813. 
The  judgment  being  against  the  corporation  the  supersedeas 
and  petition  for  rehearing  should  be  in  the  name  of  the  cor- 
poration. The  petition  is  filed  in  the  name  of  the  president, 
and  the  corporation  is  not  a  party  to  it. — 3Iav.rey  v.  Motz,  4 
Iredell  (Equity)  195 ;  Brown's  Parties  to  Actions,  155  (45 
Law  Library,  115) ;  Foivlkes  v.  Memphis  &  Charleston  Rail  Road 
Company,  38  Ala.  310.  The  granting  of  the  supersedeas  being 
without  authority,  mandamus  is.tlie  remedy. —  Ex  parte  North, 
49  Ala.  385  ;  Fuller  v.  Boggs,  49  Ala.  127. 

Smith  &  Smith,  contra. — The  proceeding  is  in  its  nature 
equitable,  and  the  same  strictness  of  pleading  is  not  requisite 
as  in  cases  at  law  proper.  The  petition  asks  a  rehearing  in 
the  case  against  the  corporation  ;  the  president  asks  no  relief 
for  himself.  He  states  no  facts  on  which  he  could  ask  any- 
thing individually.  The  corporation  itself  can  not  be  "  sur- 
prised," neither  can  it  make  affidavit.  Its  officers  can  alone 
act  for  it,  and  they  may  be  "  surprised,"  and  can  make  oath. 
The  affidavit  to  tlie  petition  could  only  have  been  made  by 
some  officer  of  the  corporation,  and  it  plainly  shows  that  it 
is  the  corporation  which  is  seeking  relief.  The  statute  does 
not  require  that  the  defendant  should  be  the  petitioner. — li. 
C.  §§  2814-15. 

STONE.  J. — When  this  cause  first  come  before  us,  we 
thought  the  petition  was  insufficient  ;  and,  for  that  reason, 
we  awarded  a  mandamus  nisi.  The  point  argued  before  us 
is,  that  the  petition  is  not  filed  in  the  name  of  the  defendant 
to  the  judgment.  We  noAV  think  this  point  not  well  taken. 
The  petition  sets  forth  that  a  judgment  was  recovered  by 
John  T.  Heflin  against  the  Bock  Mills  Manufacturing  and 
Lumber  Company,  which  is  a  corporation.  Corporations 
can  not  make  oaths.  Hence,  whenever  it  becomes  neces- 
sary, in  judicial  proceedings  by  or  against  corporations,  for 
affidavits  to  be  made  to  pleadings  or  otherwise,  some  officer 
of  the  corporation,  or  some  agent  cognizant  of  the  facts,  must 
necessarily   make  the  affidavit.     To  hold   otherwise  would 
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greatly  embarrass  corporations  in  the  conduct  of  litigation. 
Griffin  V.  State  Bank,  17  Ala.  258 ;  Br.  Bomk  v.  Coleman,  20 
Ala.  140.  The  first  sentence  of  the  petition,  it  is  true,  sets 
forth  that  Fountain  P.  Randle  is  president  of  the  Rock  MiUs 
Manufactuiing  and  Lumber  Company.  It  does  no  more. 
Randle  verified  the  petition.  This  he  should  have  done. 
All  the  averments  of  the  petition  set  forth  grievances  done 
to  and  suffered  by  the  corporation ;  and  the  prayer  is  that 
the  circuit  judge  "  grant  to  the  Rock  Mills  Manufacturing 
and  Lumber  Company  a  rehearing,"  &c.  We  hold  the  peti- 
tion sufficient. 

The  averments  of  fact  in  the  petition  were  not  controverted 
before  the  circuit  judge.  Prima  facie  they  are  sufficient  to 
authorize  a  rehearing  under  sections  2814-15  of  the  Revised 
Code.  If  true,  the  defendant  in  the  circuit  court  had  a 
defense  to  the  action,  which  it  was  prevented  from  making 
both  by  surprise  and  mistake,  and  without  fault  on  its  part. 
The  presiding  judge  had  announced  from  the  bench,  that  no 
other  litigated  cause  would  be  tried  during  the  term.  This 
case  was  litigated ;  for  a  plea  to  the  merits  had  been  filed  in 
the  cause.  The  agent  and  attorney  of  the  defendant  were 
justified  in  leaving  the  court  under  this  announcement,  and 
did  not  thereby  incur  any  imputation  of  fault  or  neglect. 
The  surprise  and  mistake  are  shown  in  the  fact,  that 
although  the  judge  had  announced  that  no  other  litigated 
cause  would  be  tried,  and  thereby  induced  the  agent  and 
attorney  to  leave  the  court ;  and  although  there  was  filed  in 
the  cause  a  plea  to  the  merits,  in  bar  of  the  whole  action ; 
yet,  by  mistake,  as  we  suppose,  both  the  counsel  for  plaintiff 
and  the  court  proceeded  to  try  the  cause  as  undefended ; 
and  a  judgment  was  rendered  against  the  defendant  by 
default.  Had  it  been  known  that  such  plea  was  on  file,  the 
court,  after  the  announcement  previously  made,  would  not 
have  felt  authorized  to  take  up  the  cause  for  trial ;  and  cer- 
tainly would  not  have  rendered  judgment  by  default,  when  a 
material  issue  had  been  formed. —  IVoosley  v.  M.  rf'  C.  Rail- 
road, 28  Ala.  536 ;  Rhodes  v.  McFarland,  43  Ala.  95  ;  Thomas 
V.  Broivn,  1  Stew.  412 ;  Crow  v.  Decatur  Bank,  5  Ala.  249. 

We  can  not  anticipate  what  will,  or  should  be  the  disposi- 
tion of  the  application  for  a  rehearing,  if  the  averments  of 
the  petition  be  controverted  under  the  last  clause  of  section 
2815  Revised  Code. 

The  writ  of  mandamus  is  refused,  and  the  rule  heretofore 
granted  discharged,  at  the  costs  of  said  John  T.  Heflin. 

Vol.  liv. 
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Detinue  for  Horse. 

1.  Substituilon,  order  allowing  ;  when  cannot  he  revised. — \Vliere  the  action  of 
the  court,  in  allowing  the  substitution  of  a  complaint  is  sought  to  be  revised, 
the  fact«  should  be  made  matter  ot  record,  and  objection  made  at  the  time  the 
substitution  is  allowed. 

2.  Sume ;  tohat  not  sufficient  to  sliow. — An  affidavit  found  in  the  record,  not 
shown  to  have  been  brought  to  the  notice  of  the  court,  or  acted  on  bj-  it,  is 
not  sufficient  to  authorize  an  appellnte  court  to  hold  that  there  was  a  substitu- 
tion, and  the  affidavit  the  only  evidence  on  which  it  was  allowed. 

3.  V(jinpl(jkird  ;  witen  sufficient.  —  A  complaint  which  shows  that  the  plaintiff, 
as  trustee  of  a  married  woman,  claims  in  specie  a  horse,  which  it  is  averred 
the  defendant  detains  from  him,  is  not  bad  on  demurrer  for  an  insufficient 
statement  of  the  cause  of  action,  nor  liable  to  the  objection  that  it  shows  that 
the  married  woman  should  have  sued  in  her  own  name. 

4.  Declarations  hp  the  husband;  when  inadmissible. — Declarations  by  the  hus- 
band, in  regard  to  the  ownership  of  property,  which  he  had  transferred  to  a 
trustee  for  the  benefit  of  his  wile,  in  satisfaction  of  certain  of  her  moneys  and 
property  which  he  had  converted,  are  not  admissible  evidence  against  the 
trustee,  when  it  is  not  shown  that  such  declarations  were  made  prior  to  the 
execution  of  the  deed,  under  which  the  trustee  claims. 

5.  Record  from  sister  State  ;  when  inndmissihle. — A  record  of  judicial  pro- 
ceedings had  in  a  sister  State,  not  certitied  by  the  judge  of  the  court  in  which 
the  proceedings  were  had,  in  conformity  to  the  act  of  congress,  is  not  properly 
authenticated,  and  is  inadmissible  as  evidence  in  the  courts  of  this  State. 

6.  ^Vansferee  of  husb'ind,  when  takes  subject  to  equity  of  wife. — Where  the 
husband  invests  the  corpus  of  the  wife's  statutory  estate  in  the  piirchase  of 
propertj',  taking  the  title  in  his  own  name,  the  wife  hiis  the  equity  of  e%'ery 
other  cestui  qne  trust  to  pursue  the  funds,  and  either  take  the  property  or  charge 
it  with  the  payment  of  the  money  used  in  the  purchase.  This  is  a  mere  equi- 
table right,  and  until  it  is  asserted,  the  legal  title  remains  in  the  husband,  who 
may  transfer  it,  and  his  transferee,  if  not  a  bona  fide  purchaser,  takes  it  subject 
to  the  wife's  equity . 

7.  Statutf  requirituj  wife  to  sue  alone;  irhat  ?)o/  applicnhle  to. — The  statute 
recpiiring  the  wife  to  sue  alone  at  law,  where  the  suit  relates  to  the  corpus  of 
her  statutoi-y  estate,  has  no  application  to  the  equities  of  the  wife,  nor  to  a 
separate  estate  created  by  deed. 

8.  Detinue  ;  what  measure  of  damages  in. — In  detinue,  as  in  trover,  the  jury 
may  assess  the  highest  value  of  the  property,  at  any  time  between  the  com- 
mencement of  the  suit  and  the  trial,  but  they  are  not  bound  to  do  so  ;  and  a 
charge  that  they  are  thus  bound  is  erroneous.  Where,  however,  it  clearly 
appears  that  the  jury  have  not  assessed  the  highest  value  warranted  by  the 
evidence,  such  a  cbirge  is  not  ground  for  reversal. 

[}.  Charge  to  jury,  when  properly  refused. — A  charge  asked  in  reference  to  the 
weight  to  be  accorded  the  testimony  of  a  witness  discredited,  when  it  does  not 
appear  that  any  witness  has  been  dLscredit^'d,  is  abstract,  and  properly 
refused. 

Appeal  from  Circuit  Court  of  Covington. 

Tried  before  Hon.  Philemon  O.  Harper. 

The  complaint  in  this  case  was  as  follows :  "  The  plaintiff, 
as  trustee  of  Frances  Watson,  a  married  wonijan,  claims  of 
the  defendant  the  following  personal  property,  to- wit :     One 
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bay  horse,  of  the  value  of  two  hundred  dollars,  for  the  use 
and  hire  thereof  from  the  first  day  of  January,  1870,  which 
property,  when  recovered,  will  be  assets  in  his  hands,  belong- 
ing to  the  estate  of  the  said  Frances  Watson."  An  affidavit 
setting  forth  that  the  original  summons  and  complaint  had 
been  lost,  and  that  the  one  now  proposed  to  be  substituted 
was  similar  to  the  one  lost,  appears  in  the  transcript,  but  no 
action  on  the  affidavit  is  disclosed,  or  that  it  was  filed  or  in 
any  manner  brought  to  the  notice  of  the  court. 

The  bill  of  exceptions  recites,  the  defendant  interposed  a 
demurrer  to  the  complaint  on  the  following  grounds :  1st, 
"  Because  said  complaint  shows  on  its  face  that  the  property 
sued  for  is  the  separate  estate  of  Frances  Watson,  the  plain- 
tiff in  the  case,  and  that  the  said  suit  should  have  been 
brought  m  her  own  individual  name.  2d.  That  the  said 
complaint  is  ambiguous  and  uncertain,  and  bad  for  want  of 
certainty  of  interest.  3d.  That  the  complaint  does  not  aver 
that  the  property  sued  for  is  the  property  of  the  plaintiff, 
Frances  Watson." 

This  demurrer  was  overruled,  and  defendant  excepted. 
Plaintiff  then  offered  one  Ezekiel  Watson,  who  testified  that 
he  was  the  husband  of  Frances  Watson;  that  "in  1853  he 
received  from  her  guardian  certain  money  belonging  to  his 
wife,  which  he  invested  in  lands  and  cattle,  and  that  the 
horse  in  question  w^as  the  progeny  of  one  purchase  with  his 
wife's  money.  He  testified  that  the  horse  had  been  sold  as 
his  property,  under  a  levy  in  Florida,  and  that  defendant 
bought  the  horse  at  such  sale ;  that  he  told  those  who  were 
then  present  that  the  horse  was  his  wife's,  and  at  the  same 
time  exhibited  a  deed  from  himself  to  his  wife.  He  also 
testified  that  the  horse  was  worth  about  two  hundred  and 
fifty  dollars,  and  that  it  was  one  of.  the  horses  mentioned  in 
the  deed.  Witness  was  asked  on  cross-examination  "if  he 
did  not,  at  the  time  the  horse  was  sold  under  the  attachment 
in  Florida,  and  at  the  time  the  defendant  bought  him,  point 
him  out  as  his  property,  and  tell  the  defendant  to  buy  him — 
he  was  good  property."  Plaintiff  objected  to  this  question, 
and  the  court,  against  the  exception  of  the  defendant,  sus- 
tained the  objection. 

The  plaintiff  then  offered  the  deed  from  Watson  to  Flour- 
noy, as  trustee.  The  defendant  objected  to  the  introduction 
of  the  deed,  on  the  ground  that  it  purported  to  be  a  contract 
between  husband  and  wife,  and  that  it  was  irrelevant  and 
illegal.  The  court  overruled  the  objection,  and  allowed  the 
deed  to  go  to  the  jury,  to  which  defendant  excepted. 

Defendant  then  ofi'ered  a  transcript  from  the  county  court 
of  Santa  Rosa  county,  Florida,  which  was  certified  by  the 
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clerk  of  the  court,  under  a  state  seal,  but  the  certificate  of 
the  judge  of  the  court  was  omitted. 

To  the  iutrocluction  of  this  deed  plaintiff  objected,  on  the 
ground  that  it  was  not  authenticated  as  required  by  the  acts 
of  congress.  This  objection  was  sustained,  and  the  tran- 
script excluded,  to  which  defendant  excepted. 

Plaintiff  then  requested  the  following  charges  in  writing  : 
"That  if  the  jury  believe  from  the  evidence  that  this  is  one 
of  the  horses  that  was  in  possession  of  E.  Watson  at  the 
time  he  executed  the  deed  to  plaintiff,  and  that  the  horse 
was  in  the  possession  of  the  defendant  at  the  time  of  the 
institution  of  this  suit,  and  that  plaintiff  had  not  parted  with 
his  title,  then  the  plaintiff  is  entitled  to  recover  the  highest 
value  of  the  horse  from  that  time  until  the  trial,  with  inter- 
est thereon." 

2d.  "  That  E.  "Watson,  the  husband  of  Frances  "Watson, 
had  a  right  to  convey  said  property  to  the  plaintiff  as  trustee 
of  said  Frances  Watson,  and  a  stranger  could  not  take  any 
advantage  of  it." 

3d.  "  That  E.  Watson,  as  husband  of  Frances  Watson,  had 
a  right  to  transfer  his  trusteeship  of  his  wife's  separate 
estate  to  the  j^laintift'  as  trustee  for  his  wife,  and  the  wife 
alone  can  take  advantage  of  the  conveyance,  and  a  stranger 
to  the  deed  cannot  take  advantage  of  it."  Each  of  these 
charges  was  given  by  the  court,  and  defendant  separately 
excepted.  The  defendant  then  asked  the  following  charges 
in  writing  :  "If  the  jury  believe  from  the  evidence  that  the 
horse  was  bought  with  the  money  of  Mrs.  Watson,  then  it 
was  her  separate  estate,  and  her  property,  and  if  her  prop- 
erty, could  not  at  the  same  time  have  been  the  property  of 
Ezekiel  Watson,  then  he  could  not  deed  it  to  his  wife,  and 
if  he  did,  the  instrument  was  a  mere  nullity,  and  the  char- 
acter of  the  pro]3erty  would  not  be  changed,  and  the  suit 
should  have  been  brought  in  the  name  of  Mrs.  Watson  alone. 
2.  If  the  jury  do  not  believe  the  evidence  of  Ezekiel  Watson, 
then  the  plaintiff  cannot  recover ;  if  the  said  Ezekiel  Watson 
has  been  discredited  in  any  other  part  of  his  testimony,  then 
they  may  look  to  this  part,  in  order  to  determine  whether  or 
not  any  part  of  his  testimony,  not  corroborated,  is  not  to  be 
believed."  These  charges  the  court  refused,  and  defendant 
duly  excepted.  The  record  fails  to  show  that  any  testimony 
impeaching  AVatson's  was  introduced. 

The  jury  found  for  the  plaintiff,  and  assessed  the  value  of 
the  horse  at  one  hundred  and  thirty  dollars. 

The  various  rulings  of  the  court,  to  which  exceptions  were 
reserved,  are  here  assigned  as  error. 
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James  M.  "Whitehead,  for  appellant. — The  complaint  was 
defective,  and  the  demurrer  should  have  been  sustained. 
The  question  asked  Watson  was  legal  and  should  have  been 
allowed.  It  was  simply  laying  the  predicate  to  contradict 
him.  The  deed  of  gift  was  not  competent  testimony,  because 
it  shows  on  its  face  that  the  property  attempted  to  be  con- 
veyed to  Frances  Watson  was  her  separate  estate  beiore  its 
execution,  hence  the  deed  was  evidence  of  nothing  except 
that  the  property  described  in  it  was  the  separate  estate  of 
Frances  Watson  ;  this  renders  the  appointment  of  Flournoy 
as  trustee  a  nullity,  and  the  suit  should  have  been  brought 
in  her  own  name. 

J.  E.  P.  Flouenoy,  and  W.  D.  Roberts, >07?/7'a. — The  action 
was  well  brought  in  the  name  of  the  trustee,  the  husband 
having  made  a  bona  fide  deed  to  the  trustee  for  the  benefit  of 
his  wife. — Ryan,  trustee,  v.  Bibb  et  al.,  46  Ala.  323.  In 
detinue,  as  in  trover,  the  plaintiff  may  recover  the  value  of 
the  property  during  the  detention. — Freer  et  al,  v.  Ooivles  et 
al,  45  Ala.  314. 

BRICKELL,  C.  J. — No  objection  was  made  in  the  circuit 
court  to  the  substitution  of  a  complaint,  nor  does  it  indeed 
appear  otherwise  than  as  matter  of  inference  from  a  memo- 
randum in  the  transcript,  which  may  have  been  an  indorse- 
ment on  the  complaint  that  there  was  a  substitution.  If  it 
was  intended  to  revise  the  action  of  the  court  in  allowing  the 
substitution,  if  it  was  allowed,  the  facts  ought  to  have  been 
entered  of  record.  We  cannot,  on  a  mere  inspection  of  an 
affidavit  found  in  the  record,  not  shown  to  have  been  brought 
to  the  notice  of  the  court,  or  acted  on  by  it,  presume  there 
was  a  substitution,  and  such  affidavit  the  only  evidence  on 
which  it  was  allowed. 

The  demurrer  to  the  complaint  was  not  well  taken.  It  is 
not  wanting  in  certainty,  but  discloses  that  the  plaintiff,  as 
trustee  of  a  married  woman,  claims  a  horse  in  specie,  it  is 
averred  the  defendant  detained  from  him.  Nor  does  it 
appear  from  the  complaint  the  suit  should  have  been  in  the 
name  of  the  married  woman.  There  is  nothing  indicating 
the  property  sued  for  is  her  statutory  separate  estate,  and  it 
is  only  for  the  corpus  of  such  estate  she  is  required  to  sue  in 
her  own  name. 

The  declarations  of  Watson,  the  husband,  were  properly 
rejected  as  evidence.  It  was  not  shown  they  were  made 
prior  to  the  deed  under  which  plaintiff  claimed,  and  conse- 
quently they  ought  not  to  have  been  received, 
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The  deed  from  Watson  to  the  plaintiff,  conveying  the  horse 
sued  for,  and  other  property,  was  properly  received  in  evi- 
dence. If  there  is  any  force  in  the  specific  objection  made 
to  it,  that  it  was  a  contract  between  husband  and  wife,  the 
objection  was  not  true  in  point  of  fact.  The  wife  is  not  a 
party  to  the  deed.  The  only  parties  are  the  husband  and 
the  trustee,  the  plaintiff. 

The  record  from  Florida  was  not  certified  by  the  judge  of 
the  court  in  which  the  proceedings  embodied  in  it  were  had, 
and  was  for  this  reason  properly  excluded.  The  certificate 
of  the  judge  conforming  to  the  act  of  congress,  (R.  C,  p. 
86),  is  essential  to  the  authentication  of  a  record  of  judicial 
proceedings  from  a  sister  State. 

The  deed  recites  the  husband  had  received  moneys  and 
personal  property,  the  statutory  estate  of  the  wife,  which  he 
had  used  in  the  purchase  of  property,  real  and  personal, 
taking  title  to  liimself.  For  the  protection  of  the  wife,  it 
purports  to  be  made.  If  the  husband  could  properly  have 
invested  money,  the  corpus  of  the  wife's  statutory  estate,  in 
the  purchase  of  property,  taking  the  title  to  her,  making  the 
purchase  in  his  own  name  and  taking  title  to  himself,  the 
wife  had  the  equity  of  every  cestui  que  trust  to  pursue  the 
funds,  and  either  to  take  the  property  or  to  charge  it  with 
the  payment  of  the  money  employed  in  its  purchase. — Blarks 
V.  Coicles,  53  Ala.  499.  This  right  is  strictly  equitable, 
and  can  be  asserted  only  in  a  court  of  equity.  Until  it  is 
asserted,  the  husband  has  the  legal  title,  which  he  may  trans- 
fer, and  his  transferee,  if  not  a  bona  fide  purchaser  without 
notice,  takes  it  charged  with  the  equity.  The  statute  which 
requires  the  wife  to  sue  alone  at  law,  when  the  suit  relates 
to  her  separate  estate,  has  no  application  to  equities  of  the 
wife,  nor  to  a  separate  estate  created  by  deed,  and  not  by 
the  statute. — Boiling  v.  Mock,  35  Ala.  727.  The  charges  given, 
except  that  referring  to  the  measure  of  recovery,  were  cor- 
rect in  this  view. 

The  charge  as  to  the  measure  of  recovery,  is  not  strictly 
correct.  In  detinue,  as  in  trover,  the  jury  may  assess  the 
highest  value  of  the  proj)erty,  at  any  time  between  the  com- 
mencement of  suit  and  the  trial,  but  they  are  not  bound  to 
do  so. — Johnson  v.  Marsladl,  34  Ala.  521.  The  charge  as 
given,  however,  did  not  injure  the  appellant,  as  it  appears 
the  value  assessed  by  the  jury  was  not  the  highest  the  evi- 
dence would  have  warranted. 

It  does  not  appear  from  the  bill  of  exceptions  there  was 
any  evidence  contradictory  of  the  evidence  of  the  witness 
Watson  or  assailing  his  credibility.     The  charge  asked  in 
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reference  to  the  weight  of  the  testimony  of  a  witness  dis- 
credited was  therefore  abstract. 
The  judgment  must  be  affirmed. 


Anderson  v,  Tlionias  et  al. 

Bill  in  Equity  by  Ward  to  subject  Estate  of  deceased  Surety  of 
Guardian  in  hands  of  Administrator. 

1.  BiU  in  equity ;'  when  ward  may  mainiain  to  reach  estate  of  surety  of  rjuardian 
in  hands  of  adniinislraior.  — A  ward  whose  guardian  was  indebted  on  final  settle- 
ment, may  after  return  of  "no  propeiiy  "  as  to  him,  maintain  a  bill  against 
the  administrator  and  distributees  of  a  deceased  surety  of  the  guardian,  to 
subject  to  the  satisfaction  of  the  decree,  money  remaining  in  the  hands  of  the 
administrator,  derived  from  a  sale  of  the  surety's  property,  for  wliich  judgments 
had  been  rendered  against  him  on  final  settlement  in  favor  of  the  distributees  ; 
and  it  is  not  ground  of  demurrer  that  complainant  did  not  pray  an  injunction 
to  prevent  the  money  being  paid  over,  or  proceed  as  in  the  case  of  equitable 
attachments. 

2.  Distributees,  rights  of. — Where,  in  such  a  case,  the  property  of  the  surety 
was  all  sold,  (without  making  any  reservation  or  exemption  to  the  extent 
allowed  by  law),  and  converted  into  money,  the  equity  of  the  minor  distrib- 
utees to  the  money,  to  the  extent  which  the  statute  allowed  an  allotment  in 
money  in  lieu  of  specific  exemptions,  is  equal  to  that  of  a  creditor  of  the  intes- 
tate, and  having  a  legal  advantage,  a  court  of  equity  will  not  allow  their  rights 
to  be  disturbed  except  as  to  the  surplus  remaining  after  deducting  the  amount 
allowed  in  lieu  of  exemptions. 

Appeal  from  Chancery  Court  of  Greene. 
Heard  before  Hon.  A.  W.  Dillard. 
The  opinion  states  the  case. 

E.  MoEGAN,  for  appellant. 
W.  &  J.  Webb,  contra. 

MANNING,  J. — Complainant  below,  who  is  the  appellant 
here,  being  a  minor,  Thomas  C.  Thomas,  one  of  defendants, 
was  appointed  his  guardian  on  the  3d  of  January,  1861 ;  and 
on  the  final  settlement  of  his  guardianship,  October  20, 1870, 
he  was  ascertained  and  adjudged  to  be  indebted  to  com- 
plainant, who  was  then  of  age,  in  the  sum  of*  $587  12-100,  for 
recovery  of  which  writs  of  execution  were  issued  and  returned 
"  no  property  found,"  the  guardian  being  insolvent.  James 
M.  Jones  was  a  surety  on  the  bond  of  Thomas  for  his  faith- 
ful guardianship ;  and  all  the  co-sureties  are  now  either 
wholly  insolvent,  or  dead,  and  their  estates  insolvent. 

Vol,  lAy. 
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Jones  died  in  1863,  lea\dng  real  and  personal  estate,  and 
three  minor  children  named  MarceUus,  James  J.,  and  Deu- 
bema,  respectively,  who  are  still  minors.  They  are  made 
defendants  to  this  bill,  as  is  also  Robert  B.  Crawford,  as 
administrator  de  bonis  non  of  their  father's  estate. 

At  a  final  settlement  by  Crawford  as  administrator,  Aug- 
ust 8,  1870,  it  was  found  he  had  in  hand,  after  paying  all 
debts  of  the  estate  that  were  known  to  exist  or  had  been 
presented,  $1,416  12-100,  for  one-third  of  which,  S472  04-100, 
a  decree  against  him  was  rendered  in  favor  of  each  of  the 
three  minor  children  of  James  M.  Jones,  deceased ;  and  the 
money  being  still  in  the  hands  of  the  administrator,  this  suit 
was  brought  July  6,  1871,  to  subject  it  to  the  satisfaction  of 
the  decree  in  favor  of  complainant  against  his  guardian 
Thomas,  for  whom  the  deceased  Jones  was  a  surety. 

It  is  settled  law,  that  notwithstanding  the  death  of  Jones, 
his  estate  remained  responsible  for  the  faithful  discharge  by 
Thomas,  afterwards,  of  his  duties  as  guardian.  This  point 
was  determined  in  Moore  v.  WalUs,  18  Ala.  458. 

It  was  also  decided  in  the  same  case,  that  a  bill  in  equity 
would  lie  in  favor  of  a  late  ward  against  his  guardian,  who 
had  been  found  on  settlement  indebted  to  him,  and  against 
the  distributees  and  heirs  of  a  deceased  surety  on  the  guard- 
ianship bond,  whose  estate  had  been  administered  and  dis- 
tributed, and  against  th6  guardian  of  the  minor  distributees, 
into  whose  hands  their  portions  of  the  proceeds  of  the  estate 
had  come. 

The  obvious  reason  for  this  decision  is,  that  the  moneys 
or  property  sought  to  be  subjected  to  the  payment  of  the 
debt  due  to  the  complainant,  legally  belong,  after  distribu- 
tion, to  persons  who  do  not  owe  the  debt ;  and  it  is  only  by 
showing  an  equity,  which  a  court  of  law  can  not  take  cogni- 
zance of,  that  the  complainant  can  maintain  his  right  to  have 
them  so  appropriated. 

The  only  difference  in  this  particular  between  the  case 
cited  and  the  present  one,  is,  that  the  money  remaining  of 
the  estate  of  Jones  is  still  in  the  hands  of  the  administrator 
de  bonis  non  of  that  estate.  He  is  not  entitled,  liowever,  to 
hold  it  as  administrator.  It  has  been  adjudged  to  belong  to 
the  minor  defendants  in  this  cause  by  a  decree  irrevocable 
by  the  court  which  rendered  it,  and  is  thus  no  longer  under 
administration  therein  as  the  estate  of  their  deceased  father, 
but  has  been  allotted  to  them.  The  cause  is,  therefore,  one 
of  equity  jurisdiction  and  the  demurrer  is  not  sustainable. 

The  objection  set  up  in  the  demurrer,  that  no  injunction 
was  applied  for  to  restrain  the  administrator,  Crawford,  from 
paying  over  the  portions  adjudged  to  the  minor  defendants, 
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and  the  objection  insisted  on  in  argument  that  complainant 
should  have  proceeded  as  prescribed  in  the  enactments  rela- 
tive to  equitable  attachments,  might  have  been  well  enough 
urged  by  Crawford,  the  administrator,  if  upon  the  running  of 
writs  of  execution  against  him  he  had  been  compelled  to  sat- 
isfy and  discharge  the  decrees.  The  injunction  and  attach- 
ment are  mere  instruments  of  the  law,  which  complainant 
might  have  used  if  he  had  chosen  to  do  so  in  order  the  better 
to  prevent  his  suit  from  being  fruitless,  or  from  being  retarded 
in  its  progress  to  a  conclusion.  It  was  not  necessary  to  em- 
ploy them  in  order  to  give  the  court  jurisdiction. 

The  money  in  the  hands  of  Crawford,  the  administrator, 
for  which  the  decrees  of  the  probate  court  had  been  rendered 
against  him,  was  shown  to  be  a  balance  of  the  price  for  which 
the  lands  of  his  intestate  had  been  sold ;  and  they  were  sold 
by  order  of  the  court,  upon  the  petition  of  the  administrator, 
for  the  purpose  of  paying  debts  of  the  estate.  Personal 
property  had  also  been  sold,  to  a  large  amount,  by  his  pre- 
decessor for  the  same  purpose ;  and  no  homestead  had,  ac- 
cording to  the  provisions  of  the  exemption  law,  been  reserved 
for  the  three  infant  children,  the  only  family  left  by  the  de- 
ceased surviving  him ;  nor  had  the  personal  property,  to 
which  they  were  entitled  under  the  law  in  force  when  their 
father  died,  been  preserved  for  or  set  apart  to  them.  All 
this  property,  real  and  personal,  had  been  sold ;  and  after  the 
payment  of  the  debts  of  deceased,  and  when  it  was  supposed 
that  they  were  all  paid,  a  final  settlement  was  had  of  the 
estate,  and  the  entire  balance  remaining  ascertained  to  be 
the  sum  for  which  said  decrees  were  rendered. 

On  behalf  of  the  minors,  it  was  claimed,  and  by  the  court 
it  was  decided,  that  they  were  entitled  to  have  reserved  out 
of  the  amount  of  the  decrees  the  sum  of  $500,  the  value  ac- 
cording to  the  statute,  of  the  homestead  which  the  law 
declared  should  be  exempt  from  sale,  for  them  ;  and  also  the 
value  of  the  personal  property  in  like  manner  exempted  from 
administration  for  their  benefit.  The  value  of  this  personal 
property  was  ascertained  by  a  reference  to  and  report  of  the 
register  as  master. 

In  Rottenherry  v.  Pipes,  53  Alabama,  p.  447,  we  have 
decided  that  under  the  law  relating  to  the  exemption  of  a 
homestead  in  favor  of  the  family  of  a  deceased  debtor,  as  it 
existed  before  the  amendatory  statute  of  December  9,  1864, 
was  enacted  (now  incorporated  in  §  2061,  chapter  6,  of  the 
Revised  Code)  when  the  homestead  property  was  not  selected 
and  set  apart  before  a  sale  of  the  realty  by  the  administra- 
tor to  pay  the  debts  of  the  deceased,  his  widow  could  not 
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maintain  an  action  against  the  purchaser  of  it,  to  have  her 
homestead  out  of  the  lands  he  had  bought  and  paid  for. 

But  the  question  presented  in  this  record  is  quite  a  differ- 
ent one.  The  present  proceeding  does  not  seek  to  overturn 
a  title  acquired  in  good  faith,  under  a  judicial  sale  made  by 
a  court  with  jurisdiction  over  the  subject  matter.  The  ques- 
tion is,  whether,  after  the  decree  of  a  probate  court  has  been 
rendered  upon  the  final  administration  of  an  estate,  ascer- 
taining a  balance  due  to  infant  distributees,  arising  wholly 
or  in  a  large  part,  from  the  sale  of  property  which  the  law 
declared  should  be  exempt  in  their  favor  as  preferred  distrib- 
utees, from  the  claims  of  creditors,  a  creditor  may  come  into 
a  court  of  equity  and  have  its  aid  to  take  this  money  away 
from  the  distributees? 

A  case  someAvhat  like  this  arose  in  New  York,  where  a 
similar  law  existed,  allowing  to  the  widow  certain  articles  of 
personal  property  belonging  to  her  deceased  husband's  estate, 
and  others  in  addition,  to  the  value  or  amount  of  one  hun- 
dred and  fifty  dollars,  as  provided  by  a  subsequent  law.  In 
the  administration  of  an  estate  no  exemption  was  allowed  by 
the  executors  or  appraisers,  under  either  statute,  in  favor  of 
the  widow ;  "  and  the  executors  subsequently  sold  at  public 
auction  the  property  set  forth  in  the  inventory."  Applica- 
tion having  been  made  by  the  widow  to  the  surrogate  for 
redress,  he  "  decreed  the  executors  to  pay  to  her  the  sum  of 
$150,  in  lieu  of  her  right  to  the  exempt  property  to  which 
she  was  entitled."  The  executors  appealed  to  the  supreme 
court,  where  tlje  decree  was  affirmed,  and  then  to  the  court 
of  appeals  of  New  York,  where  also  it  was  affirmed.  The 
latter  court,  in  its  opinion,  says  :  "  The  proceeds  of  this  sale 
in  the  hands  of  the  executors,  constituted  a  trust  in  favor  of 
the  widow,  to  the  extent  of  her  interest  in  or  claim  upon  the 
property  of  the  testator,  under  the  statute.  She  might  affirm 
the  sale,  and  it  would  be  the  duty  of  the  executors,  as  trus- 
tees, to  pay  over  the  avails  to  the  legal  and  equitable  pro- 
prietor. If  they  refused,  the  surrogate,  in  virtue  of  his 
power  to  control  their  conduct  and  to  administer  justice  in 
all  matters  relating  to  the  affairs  of  deceased  persons,  could 
compel  their  obedience.  This  he  has  done  by  his  decree, 
and  no  objection  is  perceived  to  the  exercise  of  this  power." 
Sheldon  V.  BU.s.s,  4  Seld.  (8  N.  Y.)  Eep.  31. 

This  doctrine  of  a  trust  is  as  applicable  to  the  real  estate 
so  disposed  of  and  situated  as  to  personalty.  And  although 
the  balance,  for  which  the  decrees  before  us  are  rendered, 
was  entirely  derived  from  the  ]n-oceeds  of  the  real  property, 
yet,  as  it  has  been  increased  by  the  proceeds  of  the  exempt 
personal  property  which  was  applied  to  the  payment  of  the 
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debts,  the  infant  distributees  are  entitled  io  have  the  v^alue 
of  the  latter  property,  as  well  as  the  allowed  value  of  the 
homestead,  out  of  that  balance. 

Under  the  circumstances,  the  minor  distributees  have  at 
least  an  equal  equity  and  the  legal  advantage.  And  this 
advantage,  to  the  extent  of  their  equity,  a  court  of  equity 
will  respect  and  maintain,  and  so  exercise  its  power  as  to 
protect  them  therein,  while  it  will  cause  all  beyond  the 
amount  to  which  these  defendants  have  this  equity,  to  be 
applied  toward  satisfying  the  debt  to  complainant. 

We  find  no  material  error  in  the  decree  of  the  chancellor, 
and  it  is  affirmed. 


Ux  i^arte  Jones. 

Application  for  Mandamus. 

1.  Judgme'iit ;  wlien  not  void. — Where  au  administrator  is  reuioved  pending 
snit,  his  removal  must  be  brought  to  the  knowledge  of  the  court  by  plea  in 
abatement.  When  this  is  not  done,  a  judgment  in  his  favor,  although  ren- 
dered after  his  removal,  is  not  void. 

2.  Motion  for  revivor  ;  when  in  time. — A  motion  for  revivor  in  the  name  of 
the  succeeding  administrator,  although  made  more  than  eighteen  months  after 
the  removal  of  his  predecessor,  comes  in  time,  if  made  at  the  same  term  at 
■which  the  plea  in  abatement  is  filed. 

• 

Motion  for  mandamus  to  compel  revivor'  of  suit  under 
circumstances  which  are  fully  set  out  in  the  opinion. 

Watts  &  Gamble,  for  the  motion. 

Hekbert  &  BuELL,  contra. 

MANNING,  J. — Robert  R.  Wright,  as  administrator  of 
John  E.  Jones,  deceased,  having  obtained  judgment  in  the 
circuit  court  of  Butler  county  against  W.  V.  Evans  and 
Uriah  Evans,  the  latter  removed  the  cause  into  this  court  by 
appeal,  where  it  was  submitted  for  the  judgment  of  this 
court  in  it,  on  the  12th  day  of  February,  1873.  Being  held 
"under  advisement,  the  judgment  of  this  court,  reversing  that 
of  the  court  below,  was  not  rendered  in  fact  until  June  term, 
1875,  when  the  cause  was  remanded  to  said  circuit  court,  for 
further  proceedings  therein. 

At  the  next  term  of  the  circuit  court,  the  defendant 
Evans  pleaded    the  fact  that  more  than  eighteen  months 
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before,  to-wit,  in  April,  1874,  the  plaintiff  Wright  had  been 
removed  from  the  administration  of  the  estate  of  Jones,  by 
the  probate  court,  and  that  in  his  stead,  petitioner,  Jonas  E. 
Jones,  had  been  appointed  administrator  de  horns  mm,  (^c, 
and  still  was  such.  And  motion  was  made,  contra,  that  the 
suit  be  revived  in  the  name  of  the  administrator  de  bonis  non. 
The  court  overruled  this  motion,  ordered  that  the  suit  abate, 
and  that  the  officers  of  the  court  recover  their  costs  of 
petitioner,  Jonas  E.  Jones,  as  administrator,  &c.,  after  having 
overruled  the  motion  that  he  be  made  a  party  to  the  cause. 

The  order  that  the  suit  abate  was  supposed  to  be  required, 
by  section  3542  of  the  Revised  Code,  which  is  as  follows  : 
"No  action  abates  by  the  death  or  other  disability  of  the 
plaintiff  or  defendant,  if  the  cause  of  action  survive  or  con- 
tinue ;  but  the  same  must,  on  motion,  within  eighteen  months 
thereafter,  be  revived  in  the  name  of  or  against  the  legal 
representative  of  the  deceased,  his  successor  or  party  in 
interest." 

By  the  death  of  the  plaintiff,  the  suit  by  common  law, 
would  ipso  facto  abate  for  want  of  a  living  party  to  maintain 
it ;  and  any  judgment  therein  while  the  cause  was  in  that 
condition,  would  then  and  still  be  wholly  void.  But  this 
absolute  consequence  would  not  follow  the  mere  removal  of  a 
plaintiff  after  suit  brought  from  the  administration  of  an 
estate,  for  which  the  suit  was  brought.  There  would  still  be 
a  party  living;  and  a  judgment  rendered  in  the  cause  in  his 
favor  would  not  be  void.  The  removal  of  one  person,  and 
-  the  appointment  of  another  as  administrator  would  have  to 
be  brought  to  the  knowledge  of  the  court  by  a  plea  in  abate- 
ment.—  Yeafon  v.  Lynn,  5  Peter's  11.  231.  See  also.  Hatch  v. 
Cook,  9  Porter,  177.  And  then,  according  to  §  2284  of  the 
Revised  Code,  the  suit  may  be  prosecuted  by  ....  any 
succeeding  executor  or  administrator,  who  may  be  made  a 
party  on  motion.  And  this  motion  comes  in  time,  when  it  is 
made  at  the  same  term  of  the  court,  at  which  the  plea  in 
abatement  is  filed. 

The  motion  for  a  mandaruns  must  prevail ;  and  by  the  con- 
ditional agreement  of  counsel,  it  is  ordered  that  a  peremptory 
wjit  of  mandaniiis  issue,  as  prayed  for  in  the  petition,  to 
reinstate  the  cause  and  allow  Jonas  E.  Jones,  as  administra- 
tor de  bonis  non,  d:c.,  to  be  substituted  as  siich  administrator 
for  Robert  R.  Wright,  as  plaintiff'  therein. 
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White  V.  Wolffe. 

3Iandamiis. 

Claim  against  Monir/omery  county  ;  ichen  mandamus  will  not  lie  to  compel  pay- 
ment of  . — Since  the  passage  of  the  "act  to  establish  a  board  of  reveuue  for 
Montgomery  county,"  approved  March  11th,  1875,  and  the  act  in  relation  to 
the  finances  of  Montgomery  county,  the  county  treasurer  has  no  authority 
to  pay  out  any  money,  except  on  warrants  authorized  by  the  board  of  revenue, 
and  an  application  for  mandamus  to  compel  him  to  pay  a  Warrant  not  author- 
ized by  the  board  of  revenue,  must  be  denied.  Both  of  these  acts  are  consti- 
tutional, and  neither  impair  the  obligation  of  contracts  in  any  manner,  in 
the  requirement  that  the  board  shall  enquire  into  the  legality  of  warrants 
already  issued. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  Hon.  James  Q.  Smith. 

This  was  an  application  made  by  Joel  White,  to  the  circuit 
court  for  a  mandamus  to  compel  the  treasurer  of  the  county 
to  pay  certain  warrants  drawn  by  the  probate  judge,  for 
stationery  furnished  him  for  the  use  of  the  county,  at  various 
times  between  August,  1873,  and  March,  1875. 

The  petition  shoAved  that  the  claims  against  the  county 
had  been  passed  upon  and  allowed  by  the  court  of  county 
commissioners,  as  required  by  the  law  in  force  at  that  time, 
and  that  the  warrants  he  held  were  issued  by  order  of  said 
court  of  county  commissioners,  and  that  he  had  presented 
the  warrants  to  the  treasurer  of  the  county,  who  had  endorsed 
thereon  the  date  of  presentation,  there  being  no  money  in 
the  treasury  at  that  time  to  pay  them. 

It  was  alleged,  that  the  claims  for  which  the  warrants 
were  issued,  were  by  the  laws  in  force  at  that  time  preferred 
claims,  and  should  be  paid  before  any  other  claims,  except 
certain  other  specified  claims  described  in  the  statutes  of 
Alabama,  and  that  he  had  duly  presented  them  to  the  treas- 
urer, who  refused  to  pay  them,  giving  as  a  reason  for  refusing^ 
that  the  warrants  were  not  drawn  by  the  board  of  revenue, 
and  that  by  law  he  was  not  authorized  to  pay  them. 

The  petition  further  alleged,  that  the  law,  so  far  as  it 
applied  to  his  claim,  was  unconstitutional  and  void,  as  it 
impaired  the  obligation  of  a  contract  by  which  his  claim  was 
to  be  a  preferred  one ;  that  the  treasurer  had  paid  large 
claims,  over  which  the  warrants  held  by  petitioner  had 
preference,  since  demand  made  on  him  for  their  payment. 

Petitioner  further  alleged  that  the  treasurer  had  on  hand 
more  than  sufficient  funds  to  pay  all  claims  which  had 
preferenc.e  over  his,  and  also  to  provide  for  the  payment  of 
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all  county  expenses,  which  by  the  law  the  treasurer  was 
required  to  hold  cash  funds  to  meet,  and  also  to  pay  off  his 
said  warrants. 

The  court  ordered  a  rule  to  show  cause  to  be  issued  to  the 
treasurer  (Wolffe). 

Wolft'e  answered,  admitting  that  the  warrants  held  by 
petitioner  were  drawn  by  the  probate  judge  as  stated  in  the 
petition,  but  denying  that  he  had  paid  any  claims  against 
the  county  which  did  not  have  preference  of  the  petitioner's, 
alleging  that  there  were  many  other  claims  which  had  the 
preference  still  due  and  unpaid.  He  showed  that  he  had 
been  served  with  a  written  notice  not  to  pay  any  warrant, 
unless  drawn  by  the  board  of  revenue,  and  alleged  that  since 
its  reception  he  had  paid  no  warrant,  not  drawn  by  them, 
unless  compelled  to  do  so  by  a  mandamus  from  the  courts. 
He  also  denied  that  he  had  any  money  on  hand  to  pay 
petitioner's  warrants  when  they  were  presented,  or  that  he 
had  any  at  that  time  with  which  to  pay  them. 

On  the  hearing,  the  court  denied  the  application,  dismissed 
the  rule,  and  taxed  petitioner  with  the  costs;  hence  the 
appeal. 

Thos.  H.  Watts,  and  Henry  C,  Sempije,  for  appellant. 

EiCE,  Jones  k  Wiley,  contra. 

STONE,  J. — The  act  "  to  establish  a  board  of  revenue  for 
Montgomery  county,"  Sess.  Acts  1875-6,  p.  513,  and  the  act 
"  in  relation  to  the  finances  of  Montgomer}'  county,"  id. 
p.  G21,  work  very  material  changes  in  the  matter  of  auditing 
and  paying  claims  against  the  county.  Section  6  of  the  latter 
act  requires  that  moneys  in  the  treasury  "  shall  be  paid  out 
only  on  warrants  authorized  by  the  board  of  revenue." 
These  acts  are  purely  remedial  in  their  character;  give 
evidence  on  their  face  that  they  were  enacted  to  meet  a 
supposed  public  want,  and  we  do  not  tliink  that  the}-  in  the 
least  impair  the  obligation  of  any  contract. — See  hoard  of 
Bevenue  v.  Barber,  53  Ala.  589;  Cooley  on  Cons.  Lira.  280; 
id.  273  et  seq.  126, 

The  petition  in  this  cause  does  not  aver  that  the  warrants 
it  seeks  to  recover  were  authorized  by  the  board  of  revenue 
of  Montgomery  county.  This  is  a  fatal  defect,  for  which  the 
judgment  of  the  circuit  court  must  be  affirmed. 
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Bolt  &  McKenzie  v.  Corr. 

Action  on  Promissory  Note. 

1.  Indorser  ;  wliai  sufficient  to  charge. — Where  a  promissory  note  was  made 
paj'able  "at  any  bank "  in  a  specified  city,  proof  ol  presentation  at  any  bunk 
in  such  citj%  and  due  protest  and  notice,  will  bind  the  indorser. 

2.  Protest;  icJtat  sufficient. — The  protest  of  a  note  made  payable  "at  any 
bank  in  Savannah,  Georgia,"  showed  that  the  note  wag  presented  for  payment 
"at  the  Southern  bank  of  the  State  of  Georgia,"  but  did  not  expressly  state 
that  this  bank  was  in  the  city  of  Savannah.  The  caption  showed  that  the 
protest  was  made  in  the  city  of  Savannah,  Georgia,  and  the  protest  recited 
that  the  notary  resided  in  that  city.  After  showing  demand  and  refusal  of 
payment,  &c.,  it  concludes:  "Thus  done  and  protested  in  the  city  of 
Savannah  aforesaid."    Held: 

1.  The  protest  sufficiently  showed  that  the  bank,  at  which  demand  was 
made,  was  located  in  the  city  of  Savannah. 

2.  Parol  proof  was  admissible,  in  connection  with  the  protest,  to  show 
that  a  bank  of  the  same  name  as  that  mentioned  in  the  protest,  was  located  in 
the  city  of  Savannah,  at  the  date  of  the  note  and  its  protest. 

Appeal  from  tlie  City  Court  of  Lee. 

Tried  before  Hon.  J,  C.  Meadors. 

The  appellants,  Boit  &  McKenzie,  brought  suit  against  the 
appellee  Corr,  as  indorser  of  a  promissory  note  made  by 
Cooper  &  Co.,  payable  to  his  order.  The  note  read  as  fol- 
lows : 

Opelika,  Ala.,  April  15th,  1873. 

On  the  12th  day  of  October  next,  we  promise  to  pay  to  the 
order  of  John  Corr  twenty-six  hundred  and  fifty  dollars,  at 
any  bank  in  Savannah,  Georgia.     Yalue  received. 

A.  J.  Cooper  &  Co. 

On  the  trial  the  appellants  offered  the  note  in  evidence,  in 
connection  with  the  following  protest : 

"United  States  of  America,  ) 
City  of  Savannah,  Georgia.  ) 
On  the  15th  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-three,  at  the  request  of 
Messrs.  Boit  &  McKenzie,  I,  John  L.  Hammond,  a  notary 
public  in  and  for  said  county  of  Chatham,  in  the  State  of 
Georgia,  by  lawful  authority  duly  admitted,  commissioned 
and  sworn,  residing  in  the  city  of  Savannah,  presented  the 
original  note,  a  true  copy  of  which  is  hereon  written,  at  the 
Southern  bank  of  the  State  of  Georgia,  and  demanded  pa}^- 
ment  thereof.  I  have  given  notice  to  the  indorser  per  mail 
under  cover,  addressed  to  Mr.  John  Corr,  Opelika,  Ala., 
which  I  mailed  this  P.  M.,  whereupon  I,  the  said  notary,  at 
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the  request  aforesaid,  did  protest,  and  by  these  presents  do 
publicly  and  solemnly  protest,  against  the  makers  and  in- 
dorsers  of  said  note,  and  against  all  others  whom  it  doth  or 
may  concern,  for  exchange,  re-exchange  and  all  costs, 
damages  and  interest  already  incurred,  or  hereafter  to  be 
incurred  for  want  of  payment  thereof.  Thus  done  and  pro- 
tested in  the  city  of  Savannah  aforesaid,  this  the  15th  day  of 
October,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  seventy-three,"  &c. 

The  defendant  objected  to  the  introduction  of  the  protest, 
and  the  court  sustained  the  objection,  and  would  not  permit 
to  be  read  to  the  jury,  and  the  plaintiffs  excepted.  The 
plaintiff  then  offered  the  protest,  in  connection  with  evidence 
that  there  was  located  in  Savannah,  Georgia,  at  the  date  of 
the  protest  "  a  bank  by  the  name  of  the  Southern  bank  of 
the  State  of  Georgia."  On  motion  of  defendant,  the  court 
refused  to  allow  the  protest  in  connection  with  the  proffered 
evidence  to  go  to  the  jury,  and  the  plaintiffs  excepted.  The 
plaintiffs  then  offered  the  protest  in  connection  with  evidence 
that  at  the  time  the  note  matured,  and  when  it  was  pro- 
tested, there  was  a  bank  in  the  city  of  Savannah  of  the  name 
of  "  the  Southern  bank  of  the  State  of  Georgia."  The  de- 
fendant objected,  and  on  his  motion  the  evidence  was  excluded 
and  plaintiffs  excepted. 

In  consequence  of  these  rulings  the  plaintiffs  were  forced 
to  take  a  non-suit,  with  bill  of  exceptions,  with  leave,  &c. 

The  various  rulings  of  court  to  which  exception  was 
reserved,  are  now  assigned  as  error. 

H.  C.  Lindsay,  for  appellant. 

Wm.  H.  Baiines,  contra. 

MAXNING,  J. — A  promissory  note  made  payable  "  at  any 
bank  in  Savannah,  Georgia,"  may  be  presented  for  payment 
at  maturity  at  any  bank  in  that  city ;  and  if  protested  for 
non-payment,  and  notice  thereof  be  in  due  time  sent  to  an 
indorser,  he  is  liable  as  such  to  the  holder. — Page  v.  Web- 
ster, 15  Maine  R.  249,  253 ;  Lamjle}!  v.  Palmer,  30  id.  467 ; 
Jackson  v.  Packer,  13  Conn.  343 ;  Mackden  Bk.  v.  Baldwin,  13 
Gray,  156.  The  certificate  in  the  protest  of  the  notary  by 
whom  it  was  presented  for  payment,  that  he  sent  notices  of 
the  presentment,  non-payment,  <fcc.,  to  an  indorser,  is  evi- 
dence that  such  notice  was  given. — Revised  Code,  §  1089. 

The  protest  offered  as  evidence  in  this  cause  does  not 
expressly  say  that  the  Southern  bank  of  the  State  of  Geor- 

'      (9; 


114  SUI^KEME   COURT  [Dec  Term, 

[Boit  &  McKenzie  v.  Corr.] 

fia  mentioned  therein,  was  in  the  city  of  Savannah,  but 
egins  thus :  "  United  States  of  America,  city  of  Savannah 
Georgia."  It  then  sets  forth  the  office  of  the  maker  of  it,  as 
a  notary  public,  his  residence  in  the  city  of  Savannah,  his 
presentment  of  the  note  for  payment  at  the  Southern  bank 
of  the  State  of  Georgia,  the  refusal  to  pay,  his  protest  there- 
upon, and  sending  of  notice  to  the  indorser,  all  on  the  day 
when  the  note  matured,  and  concludes  as  follows  :  "  Thus 
done  and  protested  in  the  city  of  Savannah  aforesaid,  this  the 
15  th  day  of  October,  &c.,  the  day  on  which  the  note  became 
payable. 

The  introduction  of  this  protest  was  objected  to  by  counsel 
for  appellee,  and  excluded  by  the  court,  on  the  sole  ground 
(as  appears)  that  it  did  not  expressly  certify  that  the  South- 
em  bank  of  the  State  of  Georgia  was  in  the  city  of  Savan- 
nah; to  which  exclusion  plaintiffs'  counsel  excepted. 
Plaintiffs'  counsel  then  offered  the  protest  in  evidence  in 
connection  with  evidence  going  to  show  that  there  was  loca- 
ted in  the  city  of  Savannah,  at  the  date  of  said  note  and  of 
the  protest,  a  bank  of  the  name  of  "  the  Southern  bank  of  the 
State  of  Georgia,"  to  which  the  defendant  objected,  and  the 
court  sustained  the  objection,  and  refused  to  permit  this 
evidence  to  go  .to  the  jury,  and  plaintiffs  excepted. 

Plaintiffs  then  offered  to  prove  by  parol  evidence  to  the 
jury,  that  at  the  time  when  said  note  was  made,  and  when  it 
matured,  and  when  it  was  protested,  there  was  a  bank  in  said 
city  of  Savannah,  of  the  name  of  the  Southern  bank  of  the 
State  of  Georgia,  which  also  was  objected  to  by  defendant, 
excluded  by  the  court,  and  the  exclusion  excepted  to. 

Thereupon  plaintiffs,  claiming  the  benefit  of  a  bill  of  ex- 
ceptions, took  a  non-suit,  with  notice  that  they  should  appeal 
to  this  court  to  have  it  set  aside,  and  judgment  was  rendered 
against  them  for  costs. 

The  errors  of  the  court  below  are  too  palpable  to  admit  of 
argument. 

The  non-suit  in  the  city  court  is  set  aside,  its  judgment 
against  appellants  reversed,  and  the  cause  remanded. 
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Nelson,  Adm'r,  ^.  Stewart. 

Action  on  Promissory  Note. 

I.  Discharge  in  bankruptcy ;  whrii  bars. — A  note  given  bj'  a  bankrupt,  two 
days  before  the  filing  of  his  petition,  reciting  that  it  was  given  for  "cash 
bona  fide  advanced  to  enable  him  to  take  the  benefit  of  the  bankrupt  law,  and 
without  such  advance  it  would  be  impossible  for  him  to  do  so,"  is  barred  by 
his  subsequent  discharge. 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  Milton  J.  Saffold. 

This  was  a  suit  by  the  appellee  to  recover  of  appellant,  as 
administrator  of  Daniel  Stewart,  the  amount  of  a  promissory 
note,  of  which  the  following  is  a  copy  : 

"  $150.00.  Dallas  County,  Ala.,  May  12th,  1868. 

On  or  before  the  first  day  of  January  next,  I  promise  to 

{)ay  James  R.  Stewart,  or  order,  one  hundred  and  fifty  dol- 
ars  for  value  received,  in  cash  advances,  for  the  purpose  of 
enabling  me  to  take  the  benefit  of  the  bankrupt  law ;  that 
such  advance  was  obtained  bona  fide  for  the  purpose  of  taking 
the  benefit  of  the  bankrupt  law,  and  that  without  such  ad- 
vance it  would  not  have  been  in  my  power  to  have  done  so. 

Daniel  Stewaijt." 

This  note  was  offered  in  evidence  and  read  to  the  jury,  and 
appellee  there  rested  his  case. 

Appellee  then  introduced  in  evidence  the  discharge  of  his 
intestate,  under  the  generp,!  bankrupt  law,  from  all  debts 
which  existed  against  him  on  the  14tli  day  of  May,  1868. 
This  was  all  the  evidence,  and  at  the  request  of  the  plaintiff 
the  court  charged  the  jury,  that  if  they  believed  the  evidence 
they  must  find  for  the  plaintiff. 

This  charge  was  duly  excepted  to,  and  is  now  assigned  as 
error. 

Johnston  &  Nelson,  for  appellant. 

Pettus  &  Dawson,  contra, 

BllICKELL,  C.  J. — A  discharge  in  bankruptcy  operates 
as  a  bar  to  all  remedies,  legal  or  e([uitable,  against  the  bank- 
rupt personally,  on  debts  provable  as  claims  in  the  bank- 
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ruptcy  proceedings.  The  discbarge  does  not  extinguish  the 
debt ;  the  bankrupt  may,  by  a  subsequent  promise,  revive  and 
renew  it,  restoring  it  as  a  legal  demand  to  the  condition  in 
which  it  was  before  the  discharge  was  granted. — Evans  v. 
Carey,  29  Ala.  109.  There  are  authorities  asserting  that  a 
promise  made  by  the  bankrupt,  pending  the  bankruptcy  pro- 
ceedings, and  before  the  discharge  is  granted,  will  revive  the 
debt,  taking  it  without  the  operation  of  the  discharge. —  Otis 
V.  Gazlin,  31  Maine  R.  567 ;  Brix  v.  Braleau,  1  Bing.  281. 
Other  authorities  assert  a  contrary  doctrine,  and  that  a  new 
promise,  to  be  effectual  against  the  discharge,  must  appear  to 
have  been  made  subsequently. — Stehbins  v.  Sherman,  1  Sandf. 
Sup.  Ct.  510.  In  Kingston  v.  Wharton,  2  Serg.  &  Rawles,  208, 
it  was  held,  a  promise  by  a  bankrupt,  made  (5n  the  eve  of 
going  into  bankruptcy,  to  pay  a  pre-existing  debt,  lohen  able, 
was  not  barred  by  the  discharge,  the  plaintiff  averring  the 
defendant's  ability  to  pay.  The  decision  rests  on  the  theory, 
the  promise  was  contingent,  and  of  consequence  not  a  prova- 
ble demand ;  and  if  the  defendant  had  never  been  able  to 
pay,  no  action  could  have  arisen.  The  case  is  not  an  author- 
ity which  will  support  the  present  action.  This  promise  is 
absolute,  free  from  all  contingency,  preventing  it  from  proof 
as  a  claim  in  bankruptcy,  or  which  could  arise  in  the  future, 
giving  a  cause  of  action.  Assuming  the  just  interpretation 
of  the  contract  is,  that  the  intestate  promises,  because  of  the 
character  of  the  consideration,  he  will  not  interpose  his 
anticipated  discharge  against  it,  such  promise  added  nothing 
to  the  legal  obligation  of  the  contract.  That  obligation 
could  not  be  strengthened  by  solemn  promises,  or  pledges 
of  honor.  The  discharge  operated  on  the  contract,  and  on 
any  and  all  promises  of  which  courts  can  take  notice,  grow- 
ing out  of  it,  not  made  subsequent  to  the  bankruj^tcy. — Beed 
V.  Frederick,  8  Gray,  230.  The  purpose  of  the  parties  doubt- 
less was  to  bind  the  intestate  in  conscience  not  to  interpose 
his  discharge  in  bar  of  the  debt,  creating  a  moral  obligation 
he  could  not  disregard.  Peformance  of  the  promise  must  be 
left  to  the  sense  of  honor  and  right  on  which  reliance  was 
placed.  The  discharge  operated  a  bar  to  the  action,  and  the 
court  was  in  error  in  charging  otherwise. 

The  judgment  is  reversed  and  the  cause  remanded. 
Vol.  liiv. 
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Blanks  v.  Walker. 

Bill  in  Equity  to  enjoin  Suit  at  Laio,  &c. 

1.  Amendment  of  hill;  ichnt  is  allowance  of . — An  order  of  the  chancellor,  in 
vacation,  upon  a  petition  that  an  amended  answer  attached  be  allowed,  direct- 
ing that  the  amendment  be  filed  as  of  the  date  of  the  order,  is  tantamount  to 
an  allowance  of  the  amendment,  which  after  that  V)ecomes,  for  all  practical 
purposes,  a  part  of  the  case,  and  may  be  considered  by  the  chancellor,  on 
motion  in  vacation  to  dissolve  the  injunction,  heard  after  the  allowance,  but 
before  the  actual  filing  of  the  amendment  by  the  register. 

2.  Note  for  purchase  money  of  land ;  wJien  want  of  title  in  vendor  no  ground  for- 
resistimj  recovery  on.  —  A  vendee  in  possession  of  lands  under  an  executory  con- 
tract, with  a  solvent  vendor,  there  being  no  fraud  in  the  sale,  can  not  go  into 
equity  to  eujoin  a  recovery  of  the  purchase  money,  merely  because  the  vendor 
has  no  title,  or  a  defective  title. 

Appeal  from  Chancery  Court  of  Marengo, 
Heard  before  Hon.  A.  W.  Dellard. 

The  appellant,  Blanks,  in  November,  1874,  filed  this  bill 
against  the  appellee,  Mims,  to  enjoin  the  latter  fxom  prose- 
cuting an  action  at  law  against  him  upon  a  note  given  for 
the  purchase  money  of  lands,  &c. 

Blanks  purchased  certain  lands  of  Mims,  paying  part  in 
cash  and  giving  his  note  for  the  remainder  of  the  purchase 
money,  and  thereupon  entered  into  possession  and  erected 
valuable  improvements,  receiving  fi'om  Mims  a  bond  for  title, 
which  bound  him  to  execute  a  "conveyance  in  fee  simple," 
upon  full  payment.  The  bill  alleges  that  Minis  has  no  title 
to  the  lands,  the  legal  title  to  which  is  in  one  Gaines  Whit- 
field, and  that  Mims  owes  the  latter  a  large  sum  for  them, 
greatly  exceeding  the  deferred  payment  due  by  complainant 
to  Mims ;  that  Mims  is  wholly  insolvent,  and  unable  to  obtain 
title  to  the  lands,  etc.;  that  notwithstanding  this  he  has  brought 
suit  against  complainant  for  the  balance  of  the  purchase 
money  in  the  circuit  court.  The  bill  prays  that  respondent  be 
enjoined  from  the  furtlier  prosecution  of  the  suit  at  law ; 
that  a  reference  be  ordered  to  ascertain  the  amount  due  upon 
the  purchase  money  to  Walker,  and  in  event  said  Walker  is 
unable  to  make  title  to  said  lands,  that  the  contract  be 
rescinded  and  Walker  be  decreed  to  refund  the  amounts  j^aid 
him,  and  account  for  the  value  of  the  improvements,  <tc. 

An  injunction  issued  on  the  fat  of  a  circuit  judge,  upon 
complainant's  entering  into  bond  as  therein  prescribed. 

On  the  22d  of  January,  1875,  respondent  filed  an  answer. 
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At  the  June  term,  1875,  lie  was  allowed  by  the  chancellor  to 
amend  his  answer,  so  as  to  deny  the  allegation  of  insolvency 
in  the  bill.  Afterwards  respondent  petitioned  the  chancellor 
to  be  "  allowed  to  amend  his  answer  by  striking  out  the 
answer  heretofore  filed,  and  substituting  and  filing  as  the 
answer  of  this  defendant  the  paper  which  is  hereto  attached, 
and  petitioner  prays  that  his  answer  be  allowed  as  a  cross- 
bill," <fec.  Due  notice  of  this  was  given  the  complainant.  In 
the  transcript  of  the  record  appears  the  answer  and  cross-bill, 
and  immediately  following  it,  is  an  order  in  vacation,  dated 
September  14th,  1875,  by  the  chancellor,  that  "  the  within 
amended  bill  and  cross-bill  be  filed  as  of  to-day,  but  that  the 
original  answer  now  on  file  be  retained,"  &c.  The  register 
endorsed  on  the  bill,  "Eeceived  in  office,  October  4th,  1875, 
and  filed  under  the  above  order  as  of  September  14th,  1875." 

The  amended  answer  (which  was  much  fuller  than  the 
original  answer)  admitted  the  sale  to  complainant  upon  the 
terms  stated,  and  the  payment  thereon  as  stated,  but  denies 
respondent's  insolvency,  and  states  that  he  is  fully  able  to 
answer  for  any  damages  which  might  be  recovered  on  his 
bond  for  title ;  asserts  that  respondent  purchased  the  lands 
in  question  in  a  body  with  other  land  from  Gaines  Whitfield, 
who  was  seized  in  fee  simple,  and  owed  on  the  entire  tract  an 
amount  not  as  great  as  complainant  owed  respondent ;  that 
since  the  filing  of  the  bill  Whitfield  and  wife,  by  deed,  released, 
remised  and  quit  claimed  to  respondent,  (who  before  that 
time  held  his  bond  for  title,)  the  lands  in  question,  and  ex- 
pressly Avaived  any  lien  or  claim  he  might  have  thereto,  and 
thereupon,  but  since  the  filing  of  the  biU,  respondent  executed 
a  fee  simple  conveyance  of  the  lands,  in  which  his  wife  duly 
joined,  and  tendered  it  to  complainant  upon  his  paying  the 
balance  due,  which  complainant  declined,  because  he  was 
unable  to  take  up  the  amount  due.  Eespondent  avers  that 
he  is  willing  and  able  and  offers  to  convey  a  fee  simple  title 
whenever  the  purchase  money  is  paid.  It  is  prayed  that  the 
answer  be  taken  as  a  cross-bill,  and  that  upon  final  hearing 
the  lands  be  decreed  to  be  sold  for  payment  of  the  purchase 
money,  &c. 

On  the  20th  of  September,  1875,  respondent  served  notice 
upon  complainant,  that  a  motion  would  be  made  before  the 
chancellor,  on  the  2d  day  of  October,  to  dissolve  the  injunc- 
tion "upon  the  denial  of  the  equities  of  the  bill."  The  par- 
ties appeared  at  the  time  and  place  mentioned,  and  the  chan- 
cellor, on  October  2d,  1875,  dissolved  the  injunction,  "upon 
the  denials  in  the  answer,"  which  is  the  sole  error  relied  on 
here, 
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Wm.  M.  Beooks,  for  appellant. — The  record  fails  to  show 
that  the  amended  answer  was  on  file  when  the  cause  was 
heavd.  It  is  filed  on  October  4th,  1875,  as  of  September  14, 
1875,  under  an  order  of  the  chancellor  allowing  it  "tohejiled." 
There  is  nothing  to  show  that  he  aUoived  it,  or  that  it  was 
considered  by  him  on  the  hearing,  which  was  had  October  2d, 
two  days  before  the  filing.^2  Bland  (Ch.)  616.  The  quit, 
claim  deed  from  Whitfield  is  not  such  a  good  title  as  com- 
plainant is  entitled  to.  It  would  not  protect  Blanks  as  a 
bo7ia  file  purchaser. — 44  Ala.  115 ;  21  Ala.  125  ;  5  Ala.  407. 
The  answer  is  not  as  clear  and  di-stinct  as  it  should  be,  where 
the  facts  charged  rest  on  the  knowledge  of  respondent. — 9 
Smedes  &  Marshall,  304 ;  High  on  Injunctions,  §  883.  The 
answer  in  effect  admits  the  case  made  by  the  original  bill, 
and  seeks  to  defeat  it  by  matters  occurring  subsequently. 
This  puts  the  burden  on  the  respondent  to  clearly  prove  the 
facts  relied  on.— 17  Ala.  667 ;  4  Ala.  160 ;  2  Stewart,  280. 
The  bill  contains  equity,  and  the  only  answer  which  can  be 
considered  showed  no  cause  for  dissolving  the  injunction. 
Neither  it  nor  the  amended  answer,  stated  /'ac/.s  which  author- 
ized the  decree  rendered,  even  if  the  allegation  of  insolvency 
be  denied.— 5  Leigh,  606 ;  10  Maryland,  412  ;  3  Grattan,  399 ; 
2  Johns.  Ch.  546. 

Pettus  &  Dawson,  cmfra. — The  insolvency  is  denied  flatly 
and  squarely.  A  vendee  of  land  who  has  taken  possession 
w^liere  there  is  no  fraud,  can  not  resist  the  payment  of  the 
purchase  money  on  the  ground  that  his  vendor  has  no  title, 
unless  the  vendor  is  insolvent. — 4  Ala.  622  ;  24  Ala.  513. 
Tlie  whole  equity  of  the  biU  rested  on  the  allegation  that 
Walker  was  insolvent.  That  being  denied,  the  injunction 
fell  with  the  denial.— 38  Ala.  51 ;  10  Ala.  596 ;  4  Ala.  622. 
The  order  allowing  the  filing  of  an  amendment,  which  the 
chancellor  was  asked  on  petition  to  grant,  was  an  allowance 
of  the  amendment. 

STONE,  J. — W^e  can  not  agree  with  appellant  tliat  the 
record  fails  to  show  the  amended  answer  was  allowed  by  the 
cliancellor.  His  order  made  in  vacation,  dated  September 
14th,  1875,  considered  in  connection  with  tlie  motion  of 
defendent  to  be  allowed  to  file  an  amended  answer,  amounts 
to  an  order  by  him  allowing  such  answer  to  be  filed.  We 
think,  also,  that  when  he  ordered  the  answer  to  be  filed  as 
of  that  date,  it  was  permissible  for  him  to  consider  its  denials 
when  the  case  came  afterwards  before  him — October  2d— on 
motion  to  dissolve  the  injunction.  The  answer  being  allowed 
by  the  chancellor,  and  ordered  to  be  filed,  became  from  that 
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time,  and  for  all  practicable  purposes,  a  part  of  the  pleadings 
in  the  cause. 

The  bond  for  title,  given  by  Walker  to  Blanks,  bound  .the 
former  to  make  to  the  latter  a  good  and  sufficient  title  to  the 
lands  therein  described.  Such  title  he  could  not  convey 
unless  he  was  himself  seized  in  fee.  It  was  enough,  how- 
ever, under  the  facts  disclosed  in"  this  record,  for  him  to  have 
such  title,  when  Blanks,  by  payment  or  tender  of  the  pur- 
chase money,  placed  himself  in  condition  to  demand  title. — 
Clemins  v.  Loggins,  2  Ala.  514. 

Other  prin«iples  apply,  however,  where  there  is  fraud  in 
the  sale. — See  Young  v.  Harris,  2  Ala.  108 ;  Elliott  v.  Boaz, 
9  Ala.  772 ;  Bonham  v.  Walim,  24  Ala.  514.  Or,  when  the 
vendor  is  insolvent,  has  either  no  title  or  a  defective  title, 
and  is  seekimg  to  force  the  collection  of  the  purchase  money, 
on  an  executory  contract  of  sale. — See  Kelley  v.  Allen,  34  Ala. 
663,  and  authorities  therein  collected ;  Magee  v.  Mc3Iillan, 
30  Ala.  420 ;  McLemore  v.  Mahsm,  20  Ala.  137. 

The  only  available  equity  in  the  present  bill,  is  Walker's 
alleged  insolvency,  and  matjiUty  to  respond  in  damages — his 
title  being  alleged  to  be  imperfect.  The  averment  of  insolv- 
ency and  inability  to  respond  in  damages,  is  denied  with 
clearness  and  certainty,  quite  equal  to  the  averments  of  the 
bill.  We  think  the  defendant  brought  himself  strictly  within 
tlfc  rule,  and  that  the  chancellor  rightly  dissolved  the  injunc- 
tion.—1  Brick.  Dig.  677,  §  548. 

Decree  affirmed. 


Miller  v.  Henry. 

Action  on  Bond. 

Bond  endorsed  in  blank;  when  holder  may  Tnaintain  adwn  in  ovm  name. — The 
endorsement  in  blank  by  the  payee  of  a  bond,  authorizes  the  filling  of  the  blank 
with  the  name  of  any  subsequent  holder,  which  filling  up  maj'  be  done  or 
considered  done  on  the  trial,  and  enables  such  holder  to  maintain  an  action 
thereon  in  his  own  name. 

Appeal  from  Circuit  Court  of  Marshall. 
Tried  before  Hon.  W.  J.  Habalson. 

This  was  a  suit  by  the  appellee  on  a  bond,  of  which  the 
foUowing  is  a  copy  : 

"  720,00,     Three  years   after  date   I  promise   to  pay  to 
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John  M.  Patton  or  order,  the  sum  of  seven  hundred  and 
twenty  dollai^,  for  value  of  him  received.  Witness  my  hand 
and  seal  at  Huntsville,  Alabama,  this  the  20th  day  of  July, 
A.  D.  1861.  Henry  L.  Millek."     [seal.] 

The  complaint  was  as  follows : 

"Plaintiff  claims  of  defendant  seven  hundred  and  twenty 
dollars,  due  by  bond  executed  by  him  on  the  twentieth  day 
of  July,  1861,  payable  three  years  after  its  said  date,  to  one 
John  M.  Patton,  by  whom  it  was  transferred  and  endorsed 
to  one  James  Critcher,  by  whom  it  was  transferred  to  one 
James  H.  Moore,  by  whom  it  was  transferred  to  plaintiff, 
whose  property  it  now  is,  with  interest  due  thereon." 

Across  the  back  of  the  bond  was  written  "J.  M.  Patton." 
The  plaintiff  offered  to  read  the  bond  in  evidence,  and  was 
allowed  by  the  court  to  do  so,  against  the  objection  and 
exception  of  the  appellant.  This  was  all  the  evidence.  The 
jury  found  for  the  plaintiff,  assessing  the  debt  and  interest 
due  him  at  the  sum  of  twelve  hundred  and  fifty-one  dollars 
and  sixty  cents.  The  admission  of  the  bond  in  evidence,  and 
the  rendition  of  the  judgment  for  interest,  are  here  assigned 
for  error. 

Stone  &  Clopton,  for  appellant. 

Heney  C.  Semple,  contra. 

MANNING,  J. — The  bond  admitted  in  e\ddence  against 
the  objection  of  appellant  corresponded  with  the  description 
of  it  in  the  complaint,  and  was  made  payable  as  alleged,  to 
John  M.  Patton,  by  whom  (as  the  complainant  proceeds  to 
say,)  "it  was  transferred  and  indorsed  to  one  James  Critcher, 
by  whom  it  was  transferred  to  one  James  H.  Moore,  by  whom 
it  was  transferred  to  the  plaintiff,  whose  property  it  now  is." 

The  ground  of  objection  was,  that  the  bond  was  indorsed 
by  Patton  in  blank,  and  that  Critcher's  name  and  those  of 
the  other  transferrees  did  not  appear  on  it.  It  is  not  alleged 
that  any  person  but  Patton  indorsed  it ;  and  it  is  unneces- 
sarily added  that  he  transferred  and  indorsed  it  to  Critcher, 
and  that  he  transferred,  (not  indorsed)  it  to  Moore,  and  that 
he  transferrei  it  to  plaintiff,  whose  property  it  is. 

The  indorsement  by  the  payee  in  blank,  authorized  the 
filling  up  of  the  blank  with  the  name  of  Mr.  Critcher,  the 
person  to  whom  it  was  delivered,  or  of  any  other  subsequent 
owner  and  holder ;  which  filling  up  might  have  been  done,  or 
considered  as  done  at  the  time  of  the  trial. — liiil[l>^  v.  An- 
drews, 8  Ala.  628 ;  Saioyer's  Adiiir  v.  Patterson,  ll  id.  523. 
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There  was  no  error  in.  refusing  to  exclude  the  bond  from 
being  read  in  evidence ;  and  the  mere  transfer  of  4t  by  Critclier 
or  any  subsequent  owner,  conveyed  to  the  tyansferree  a  prop- 
erty in  it,  which  would  not  only  enable  but  require  the  suit 
upon  it  to  be  brought,  while  he  was  the  owner  of  it,  in  his 
name ;  according  to '  the  statute  which  declares  that  the 
action  on  such  an  instrument  "  must  be  prosecuted  in  the 
name  of  the  party  really  interested,  whether  he  have  the  legal 
title  or  not."— Eev.  Code,  §  2523. 

The  remaining  assignment  of  error  is  founded  in  mistake. 
Judgment  was  not  rendered  for  more,  by  the  amount  of  the 
interest,  than  was  demanded  by  the  complaint.  It  claims 
the  amount  mentioned  in  the  bond,  "  with  the  interest  due 
thereon,"  as  set  forth  at  the  end  of  the  complaint.  Besides, 
there  was  no  exception  in  regard  to  this,  and  it  is  not  an 
error  for  which  this  court  would  reverse. 

My  opinion  is  that  the  judgment  of  the  circuit  court  ought 
to  be  affirmed.  And  by  section  665  of  the  Revised  Code,  it 
is  enacted  that  if  two  of  the  lludges  of  this  court  be  disquali- 
fied from  sitting  in  any  cause,  the  oth^r  judge  must  hear  it, 
"  and  if  of  the  opinion  that  the  judgment  should  be  affirmed, 
his  judgment  is  of  the  same  force  and  effect  as  if  it  were  the 
judgment  of  a  majority  of  the  court."  My  colleagues  being 
both  disqualified,  having  been  of  counsel  for  appellant,  do 
not  sit  in  this  cause. 

The  judgment  of  the  circuit  court  is  affirmed. 


Burkliani  v,  Mas  tin. 

Action  on  Common  Counts,  d:c. 

1.  Amemlmettt ;  poicer  to  allow.  —  A  court  has  power,  after  the  trial  bus  been 
entered  upon,  to  allow  an  amendment  to  tbe  complaint,  so  as  to  make  its  alle- 
gations ot  tbe  terms  of  tbe  contract  declared  on,  correspond  with  the  evi- 
dence . 

•2.  Contract^  what  not  within  stutute  of  frauds. — A  contract  by  wbicb  a  creditor 
receives  from  bis  debtor  control  ot  a  plantation  be  is  cultivating',  and  sells  tbe 
crops  wben  grown  in  payment  of  tbe  debt,  upon  agreeing  to  assume  all  tbe 
debtor's  contrncts  <or  tbe  cultivation  of  tbe  plantation,  need  not  be  in  writing, 
and  is  not  witbin  tbe  statute  of  frauds  ;  nud  any  person  having  a  contract  with 
the  debtor,  which  the  creditor  promised  to  carry  out,  may  maintain  an  action 
against  the  creditor  in  his  own  name  for  a  breach  of  the  promise,  although  tbe 
consideration  did  not  move  from  him. 

3.  Contract;  how  jxirties  to,  may  change. — Where  a  valid  contract  subsists 
between  the  parties,  it  is  competent  for  them,  at  any  time  before  its  breach, 
to  waive,  annul  or  dissolve  the  agreement,  or  to  change  or  modify  its  terms, 
and  the  mutual  agreement  of  the  parties  is  a  sufficient  consideration. 

Vol.  liv. 
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4.  Same;  what  tcaiver  of  or'ujinal  contract. — If  a  creditor  receives  a  partial 
payment  before  any  breach  of  contract,  and  agrees  to  look  to  another  source 
than  the  promissor  for  payment,  such  new  agreement  is  binding  and  the  orig- 
inal contract  is  abandoned  or  waived  ;  but  if  such  agreement  is  made  only  to 
induce  performance  and  prevent  a  breach  of  the  original  contract,  it  is  without 
consideration  and  can  not  be  supported. 

5.  Chanje;  when  f/roperly  njused. — A  charge  is  properly  refused  which 
instmcts  the  jtirj'  that  certain  acts  of  the  parties  are  conclusive  evidence  of  an 
intention  to  abandon  the  original  contract,  when  these  facts  are  capable  of 
explanation  by  other  testimony  submitted  to  them,  which,  if  believed,  may 
show  a  diflferent  intention. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  A.  Minnis. 

The  appellee,  Mastin,  brought  this  action  against  the 
appellant,  Burkham.  The  complaint  contained  two  counts ; 
the  first  being  the  common  counts,  and  the  second,  counting 
on  an  agi'eement  which  in  substance  was  as  follows  :  One 
B.  W.  Eamsey,  in  1874,  entered  into  an  agreement  with 
plaintift',  to  superintend  his  plantation  that  year,  for  which 
he  agreed  to  pay  five  hundred  dollars  if  a  good  crop  was 
made,  and  not  less  than  four  hundred  dollars  in  any  event. 
While  plaintiff  was  engaged  in  performing  his  duties  under 
the  agreement,  defendant  made  an  agreement  with  said  B, 
W.  Kamsey,  in  substance,  that  in  consideration  of  said  Ram- 
sey's turning  over  the  plantation  to  defendant,  and  the  making 
and  dis230sition  of  the  crops  that  year,  defendant  would 
assume  all  the  debts  and  liabilities  of  said  Ramsey,  in  refer- 
ence to  said  plantation  or  the  crops,  or  superintending  the 
same.  Ramsey,  in  pursuance  of  the  contract,  in  June,  1874, 
turned  over  the  plantation  and  crops,  and  permitted  defend- 
ant to  dispose  of  all  grown  thereon  that  year.  The  count 
avers  that  defendant's  agreement  with  Ramsey  covered  Ram- 
sey's agreement  with  defendant ;  that  plaintiff  performed  his 
agreement,  and  made  a  good  crop  that  year ;  nevertheless 
defendant,  though  often  requested  to,  refuses  to  pay  plaintiff, 
wherefore  the  suit. 

The  plaintiff  demurred  to  the  second  count,  on  the  grounds 
that  there  was  no  pri\'ity  of  contract  between  plaintiff"  and 
defendant ;  that  defendant  is  not  shown  to  have  made  any 
contract  with  plaintiff;  that  the  count  shows  that  the  prom- 
ise of  defendant  to  Ramsey  to  pa}-  his  debts,  of  Avhich  the 
debt  to  plaintiff"  was  one,  is  void  under  the  statute  of  frauds, 
and  that  the  contract  therein  set  forth  is  void  for  uncertainty. 
The  demurrer  was  overruled. 

On  the  trial  Ramsey  testified  that  he  employed  the  plaintiff 
in  the  month  of  February,  1874,  to  superintend  his  planta- 
tion, at  a  compensation  to  be  not  less  than  three,  nor  more 
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than  five  hundred  dollars,  in  proportion  to  their  success  in 
making  a  crop.  Thereupon,  plaintiff  moved  for  leave  to 
amend  his  special  count,  so  as  to  make  it  conform  to  the 
proof  as  to  the  terms  of  the  contract.  The  court  allowed 
the  amendment,  against  the  objection  and  exception  of  de- 
fendant. 

The  testimony  shows  that  B.  W.  Ramsey  commenced  the 
cultivation  of  a  plantation  in  the  year  1874,  and  hired  plain- 
tiff to  superintend  it.  In  June  of  that  year,  Ramsey,  who 
was  indebted  to  Burkham,  agreed  with  the  latter  to  turn  over 
the  plantation  to  him,  and  to  allow  him  to  control  and  sell 
the  crops,  and  apply  the  proceeds  to  reducing  Ramsey's 
indebtedness,  upon  Burkham's  assuming  all  of  Ramsey's 
contracts  in  regard  to  cultivating  the  place,  including  his 
contract  with  plaintiff.  Under  this  contract,  Burkham  took 
possession  of  the  plantation  and  sold  the  crops  raised  thereon, 
plaintiff"  continuing  to  superintend  the  plantation  until  the 
end  of  the  year.  Defendant  "  often  visited  the  place  while 
plaintiff  was  superintending  it  and  made  no  complaint." 

After  the  crops  were  housed  in  November,  1874,  plaintiff 
applied  to  defendant  for  the  balance  due  him,  defendant 
having  paid  $150  up  to  that  date.  Defendant  offered  to  pay 
him  one  hundred  dollars  if  he  would  give  him  a  receipt  in 
full,  which  was  already  written  out,  stating  if  he  did  not 
sign  it  he  would  pay  nothing.  Plaintiff  refused  to  sign,  unless 
defendant  would  give  him  a  showing  for  the  balance  of  his 
wages.  Thereupon  defendant  paid  plaintiff  one  hundred 
dollars,  and  signed  and  dehvered  to  him  the  following  writ- 
ing: "I  hereby  agree  with  B.  E.  Ramsey  and  O.  M.  Mastin 
[the  plaintiff]  that  in  addition  to  what  I  have  paid  them  for 
their  services,  I  will  pay  them  in  equal  proportions  any  sur- 
plus that  there  may  be  after  I  have  been  fully  paid  for  my 
advances  made  in  making  the  crop,  if  there  should  be  any 
surplus. — C.  B.  Burkham."  Upon  the  execution  of  this 
instrument  plaintiff  signed  a  receipt  in  full. 

The  Ramsey  mentioned  in  this  agreement  was  an  employe 
on  the  plantation.  The  plaintiff,  on  re-direct  examination, 
further  testified  that  he  did  not  agree  to  the  sti]3ulations 
contained  in  this  instrument,  but  took  it  m-erely  as  evidence 
of  further  indebtedness.  The  defendant  objected  to  this 
testimony,  but  the  court  overruled  the  objection  and  admit- 
ted the  testimony,  and  defendant  excepted. 

No  time  was  fixed  when  plaintiff's  wages  were  to  be  paid, 
but  it  was  shown  to  be  the  custom  of  the  country  that  they 
were  not  payable  until  the  end  of  the  year.  The  crop  raised 
on  the  plantation  in  1874  was  not  a  good  one. 

This  being  the  substance  of  the  testimony,  the  defendant 
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requested  the  following  charge  :  "  If  the  jury  believe  from 
the  evidence  that  plaintiff's  wages  were  not  due  at  the  time 
plaintiff  was  paid  $100  by  defendant,  and  plaintiff,  in  order 
to  procure  the  payment  of  said  one  hundred  dollars  before 
it  was  due,  signed  a  receipt  to  defendant  as  in  full,  and  took 
from  the  defendant  the  paper  signed  C.  B.  Burkham ;  this 
constituted  a  new  contract  between  the  parties,  based  on  a 
sufficient  consideration,  and  the  new  contract  being  substi- 
tuted for  the  original  contract,  plaintiff  can  only  recover  in  a, 
suit  on  the  new  contract,  and  not  in  this  action."  The  court 
refused  to  give  this  charge,  and  defendant  duly  excepted. 

The  refusal  to  give  the  charge  requested,  and  the  ruling 
on  demurrer,  are  the  chief  eiTors  assigned. 

BLA.KEY  &  Ferguson,  for  appellants. — It  is  true  the  general 
rule  is,  the  statute  of  frauds  must  be  pleaded ;  but  why  plead 
what  already  appears  of  record  on  the  face  of  the  complaint? 
The  special  count  shows  on  its  face  that  the  contract  plain- 
tiff is  seeking  to  enforce,  is  a  promise  to  answer  for  the  debt 
of  another,  and  construing  it  most  strongly  against  the 
jjleader,  that  it  was  not  in  writing.  It  was,  therefore,  void 
under  the  Statute  of  frauds. — 25  Ala.  236,  The  charge  re- 
quested should  have  been  given.  It  was  perfectly  competent 
for  the  parties  to  make  the  new  contract,  and  when  made,  all 
former  contracts  were  merged  in  it,  and  any  right  of  action 
existing,  is  upon  the  new  contract. — Johnson  v.  Sellers,  33  Ala, 
271 ;  29  Ala.  558. 

Arrington  <t  Graham,  co«^>'a.— Where  a  promise  is  made 
by  one  person  for  the  benefit  of  another,  the  latter  may  main- 
tain an  action  on  it  in  his  own  name. — Mason  v.  Hall,  30  Ala. 
599.  The  promise  in  this  case  arising  out  of  a  new  consid- 
eration, beneficial  to  the  promisor  and  resting  entirely  on 
hts  performance,  is  not  within  the  statute  of  frauds. — McKni- 
zie  V.  Jackson,  4  Ala.  250 ;  Mason  v.  HaJl,  30  Ala.  599.  The 
charge  asked  was  properly  refused.  It  was  based  only  on  a 
part  of  the  evidence,  and  required  the  court  to  instruct  the 
jury,  if  this  was  true,  then  the  parties  did  make  a  new  con- 
tract, when  there  was  testimony  tending  to  show  they  did 
not. 

BRICKELL,  C  J.— The  tendency  of  our  decisions  is  in 
support  of  the  proposition,  that  if  one  person  make  a  promise 
to  another,  for  the  benefit  of  a  third,  such  third  person  may 
maintain  an  action  upon  the  promise,  though  the  considera- 
tion does  not  move  from  him. — Huckal>ee  u.  May,  14  Ala.  263 ; 
Mason- V.  Hall,  30  Ala.  599.     It  is  well  settled  bv  our  decis- 


126  SUPEEME  COURT  [Dec.  Term, 

[Burkham  v.  Mastin.] 

ions,  conforming  to  the  universal  construction  of  tlie  statute 
of  frauds,  that  a  promise  by  one  to  pay  the  debt  of  another, 
made  upon  a  new  and  valuable  consideration  beneficial  to 
the  promisor,  is  not  within  the  statnte.—3IcKenzie  v.  Jack- 
son, 4  Ala.  230 ;  Lee  v.  Fontaine,  10  Ala.  755 ;  Mason  v.  Hall, 
30  Ala.  599.  It  is  also  well  settled,  that  in  declaring  on. 
promise  required  by  the  statute  of  frauds  to  be  in  writing,  it 
is  not  necessary  to  aver  the  promise  to  have  been  made  in 
writing.  The  distinction  recognized  by  the  authorities  is, 
that  when  the  contract  would  be  good  at  common  law,  with- 
out writing,  it  is  not  necessary,  in  suing  on  it,  to  aver  that  it 
was  written,  although  unless  it  is,  a  statute  may  declare  it 
invalid.  If,  however,  a  statute  creates  the  liability,  or  author- 
ized the  contract,  and  rendered  a  writing  essential,  then,  in 
suing  on  it,  the  declaration  must  aver  it  is  in  writing. — 2  Brick. 
Dig.  30,  §  221.  These  propositions  sustain  the  sufficiency  of 
the  complaint,  and  relieve  it  from  the  objections  made  by 
the  demurrer. 

The  statute  (R.  C.  §  2809)  requires  the  amendment  of 
pleadings,  while  the  cause  is  in  progress,  "  without  costs  and 
without  delay,"  unless  injustice  will  thereby  be  done.  The 
only  limit  to  the  right  of  amendment  is,  that  a  new  cause  of 
action  must  not  be  substituted,  and  there  must  not  be  a 
change  of  the  form  of  action,  or  an  entire  change  of  parties. 
The  court  below  very  properly  permitted  an  amendment  of 
the  complaint,  so  as  to  make  its  allegations  of  the  terms  of 
the  contract  correspond  with  the  evidence. 

The  plaintiff  having  assented  to  the  contract  made  with 
Ramsey,  by  which  the  defendant  became  liable  to  pay  him 
for  his  services^  it  was  competent  for  him  and  the  defendant, 
at  any  time  before  a  breach  of  the  contract,  to  waive,  dissolve 
or  annul  the  agreement,  or  to  change,  modify  or  qualify  its 
terms.  The  mutual  agreement  of  the  parties,  is  the  only 
consideration  necessary  to  support  the  new  agreement. — 1 
Brick.  Dig.  334,  §  233.  Whether  there  has  been  such  change 
or  modification  of  the  original  contract,  is  a  question  of  fact 
for  the  jury,  and  depends  on  the  intention  of  the  parties,  to 
be. collected  from  their  acts  and  declarations  when  the  change 
is  supposed  to  have  been  made.  The  acceptance  by  a  party 
of  a  portion  of  his  demand  against  another,  without  any 
agreement  to  release  the  balance,  is  not  a  waiver  of  his  right 
to  insist  upon  the  payment  of  such  balance. —  Trustees,  &.c., 
V.  Walden,  15  Ala.  655.  But  if  he  accepts  such  partial  pay- 
ment, before  a  breach  of  contract — before  the  time  of  pay- 
ment has  arrived,  and  agrees  to  look  to  another  source  than 
the  promisor  for  the  payment  of  the  balance,  or  that  pay- 
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ment  of  the  balance  sliall  depend  on  some  contingency  or 
event  in  the  future,  which  may  never  liappen,  such  new 
agreement  is  binding,  and  the  original  contract  is  waived  or 
abandoned. — Jolinson  v.  Sellers,  33  Ala.  265.  If  such  agree- 
ment is  made  only  to  induce  a  performance,  or  to  prevent  a 
breach  of  the  original  contract,  it  would  be  without  consider- 
ation and  could  not  be  supported. 

The  charge  requested  by  appellant  was  proj^erly  refused. 
Without  explanation,  its  tendency  was  to  mislead  the  jury. 
It  withdrew  from  the  consideration  of  the  jury  the  evidence 
tending  to  show  that  the  plaintiff  had  not  assented  to  a 
change  of  the  original  contract — had  not  assented  that  the 
payment  of  the  balance  of  his  wages  should  depend  on  a 
surplus  of  the  jDroceeds  of  the  sales  of  the  crops  remaining 
after  paying  the  defendant  his  advances.  It  also  withdrew 
from  their  consideration  the  evidence  tending  to  show  that 
the  plaintiff  only  seemingly  assented,  to  induce  a  partial 
performance  of  the  original  contract. 

The  defense  set  up  was  also  de]3endent  on  the  inquiry, 
whether  the  parties,  by  the  supposed  new  agreement,  really 
intended  to  vary  or  .dissolve  the  original  contract.  If  the 
charge  had  been  given,  the  jury  would  j:>robably  have  been 
led  to  suppose  the  facts  referred  to  in  it  were  conclusive 
evidence  of  such  intention.  These  facts  were  all  capable  of 
explanation  by  evidence  which  satisfied  the  jury  that  the 
parties  never  intended  to  change  or  dissolve  the  original 
contract.  There  was  evidence  on  this  point,  and  its  effect 
it  was  the  province  of  the  jury  to  determine. 

We  find  no  error  in  the  record,  and  the  judgment  must  bo 
affirmed. 


Danuer  t\  The  State* 

Indiefment  for  BnrgJari/. 

1.  Tndictnicnt  fnlloichvj  buKjuarje  of  .'itaitilo  ;  when  hiaiipiri;nl.—\\'heY(i  n  stiitufc 
creatinfj  au  offense,  declares  that  it  may  be  coininitted  by  certain  specified 
particular  acts  or  meaus,  or  by  other  freuefic  acts  or  means  which  are  not 
described,  au  indictment  pursuing  merely  the  language  of  the  statute  is  defect- 
ive. If  a  conviction  is  sought  for  an*  act  done  in  a  manner  or  by  means  other 
than  those  particularized,  such  act  or  means  should  be  specified  more  defi- 
nitely than  by  the  general  description  in  the  stiitnte. 

2.  Character;  prenumpt'mn  as  to. — lu  the  absence  of  all  proof  of  the  prisoner's 


128  SUPKEME  COURT  Pec.  Term, 

[Danner  V.  The  State.] 

general  reputation,  the  law  indulges  uo  presumption  that  his  character  is  either 
good  or  bad,  and  the  jury,  without  regard  to  that,  must  base  their  verdict 
Bolely  on  the  evidence  introduced. 

Appeal  from  Circuit  Court  of  Bullock. 
Tried  before  Hou.  J.  E.  Cobb. 

Appellant  was  convicted  of  burglary,  upon  an  indictment 
which  charged  that  he  "  broke  into  and  entered  a  shop,  store, 
warehouse  or  other  building,  the  property  of  J.  Z.  Andrews, 
in  which  goods,  merchandize  or  other  valuable  thing,  was 
kept  for  use,  sale  or  deposit,  with  intent  to  steal,  against  the 
peace,"  &g. 

The  indictment  was  found  in  the  circuit  court  of  Barbour, 
and  a  change  of  venne  was  granted  to  Bullock  circuit  court, 
on  account  of  local  prejudice.  On  the  trial  in  the  latter 
court,  a  number  of  witnesses  were  examined.  The  appellant 
offered  no  proof  as  to  character.  In  the  concluding  argument 
for  the  State,  the  prosecuting  attorney  called  the  attention  of 
the  jury  to  the  fact  that  appellant  had  failed  to  prove  a  good 
character,  and  urged  that  this  was  a  circumstance  against  him. 

After  the  court  had  charged  the  jury,  the  appellant  request- 
ed the  following  charge:  "The  law  presumes  every  man  to 
be  innocent,  until  the  presumption  is  broken  down  by  satis- 
factory evidence.  The  law  also  presumes  every  one  to  have 
good  character,  and  the  failure  of  defendant  to  put  his  char- 
acter in  evidence,  creates  no  presumption  whatever  against 
him."  The  court  gave  this  charge,  and  remarked  that  it 
would  further  say  to  the  jury,  as  an  additional  charge,  "  that 
it  was  the  right  of  the  defendant  to  have  proven  his  own 
good  character,  and  the  State  could  not  attack  the  character 
of  defendant  unless  he  put  it  in  issue."  To  this  charge  the 
defendant  excepted. 

The  jury  having  rendered  a  verdict  of  guilty,  appellant 
moved  in  arrest  of  judgment  on  the  following  grounds : 

1st.  The  indictment  charges  no  offense. 

2d.  The  indictment  charges  the  defendant  with  entering 
one  or  more  places,  in  the  alternative,  in  which  one  or  more 
things  were  kept,  without  stating  what  was  on  deposit,  or 
that  such  thing  was  of  value." 

The  motion  was  overruled,  and  the  prisoner  sentenced. 

D.  M.  Seals  and  John  A.  Foster,  for  appellant. — The  indict- 
ment is  fatally  defective,  and  the  court  erred  in  not  sustaining 
the  motion  in  arrest  of  judgment.— i^aw^e?/  v.  The  Stale,  43 
Ala.  404 ;  1  Brick.  Dig.  §  962 ;  Anthony  v.  The  State,  29  Ala. 
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27  ;  Johnson  v.  The  Slate,  32  Ala.  583.  The  effect  of  the  addi- 
tional charge  given  by  the  court,  under  the  circumstances, 
was  error  prejudicial  to  defendant.  It  made  the  charge,  in 
substance,  as  follows :  The  law  forbids  you  to  draw  any  pre- 
sumption against  the  prisoner,  for  not  putting  his  character 
in  issue — nevertheless  you  must  understand  the  State  could 
not  attack  his  character  unless  he  put  it  in  issue !  What 
was  this  but  an  intimation  that  the  defendant's  not  ha\'ing 
put  his  character  in  issue,  was  a  matter  to  be  weighed  by 
the  jury? 

John  W.  A.  Santoed,  Attorney  General,  contra. — The  in- 
dictment pursuing  the  words  of  the  statute,  was  sufficient. — 
25  Ala.  64;  22  Ala.  64.,  The  object  of  the  statute  was  to 
protect  the  security  of  the  buildings  mentioned  in  it,  and 
the  value  of  the  things  in  them  is  immaterial.  The  words 
in  which  "any  goods,  merchandize  or  other  valuable  thing 
is  kept,"  are  employed  merely  to  describe  the  kind  of  build- 
ing intended  to  be  protected. 

MANNING,  J. — The  indictment  in  this  cause,  under  sec- 
tion 3695  of  the  Revised  Code,  charges  that  defendant  "broke 
into  and  entered  a  shop,  store,  warehouse,  or  other  building, 
the  property  of  J.  Z.  Andrews,  in  which  goods,  merchandize, 
or  other  valuable  thing  was  kept  for  use,  sale,  or  deposit,  with 
intent  to  steal,  against  the  peace  and  dignity,"  &c.  The  lan- 
guage used  is  that  contained  in  the  section. 

A  statute  creating  a  crime  often  specifies  certain  particular 
acts  and  things  as  constituting  it,  and  then  declares  further, 
in  alternative  words,  that  the  offense  may  be  committed 
otherwise  by  acts»  and  things  Avhicli  are  not  specifically  desig- 
nated, but  are  described  or  classed  generally,  as  having 
something  in  common  with  those,  or  some  of  those  that  are 
specified.  Thus,  the  section  under  which  this  prosecution  is 
conducted,  denounces  as  guilty  of  burglary,  "  any  person  who 
either  in  the  night  or  day  time,  with  intent  to  steal,  or  to 

commit  a  felony,  breaks  into  and  enters any  shop, 

store,  warehouse  or  other  building,  j  the  property  of  another 
person]  in  which  any  goods,  merchandize,  or  oilier  vali'ahle 
thing,  is  kept  for  use,  sale  or  deposit.  '  In  an  indictment  on 
such  a  statute,  Avhen  the  State's  counsel  intends  to  rely  on 
proof  of  the  commission  of  the  offense  in  a  manner  or  by 
means  other  than  tho'^e  particularized  as  sufiicient  to  consti- 
tute it,  he  should  specify  those  other  means,  and  not  rely 
merely  on  the  general  description ;  which,  in  the  instance 
before  us,  is  contained   in   the  words,    "or   other  valuable 
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thing." — Johnson  v.  State,  32  Ala.  581.     And  the  other  thing 
particularized  should  in  this  case  be  alleged  also  to  be  a . 
thing  of  value,  or  a  valuable  thing,  to-wit :  cotton,  or  what- 
ever it  be. — Ike  Robinson  v.  Stale,  52  Ala.  587 ;  Jasper  Webb 
V.  State,  52  Ala.  422. 

It  has  been  decided  that  the  terms,  "goods"  and  "mer- 
chandize," used  in  the  statute,  import  value,  but  that  "  cot- 
ton in  the  seed"  or  "lint  cotton,"  does  not— A^orm  &  Cole- 
man V.  State,  January  term,  1874;   Wehb  v.  State,  (supra.) 

The  cases  in  which  it  has  been  held,  that  an  indictment 
charging  an  offense  in  the  words  of  the  statute  creating  it,  is 
good,  will  be  found  to  be  cases  in  which  the  terms  used  are 
those  specially  designated  by  the  statute  as  constituting  it, 
or  the  general  description,  with  an  addition  under  videlicet, 
or  otherwise,  particularizing  the  things  or  means  other  than 
those  mentioned  in  the  statute  that  are  relied  on,  and  not 
the  words  merely  of  the  general  description. —  The  State  v. 
Click,  2  Ala.  26 ;  Mason  dt  Franklin  v.  State,  42  id.  543 ;  Lo- 
dano  V.  State,  25  id.  54. 

A  charge  in  the  words  of  such  general  description  without 
any  specification,  or  with  such  general  words  alone,  follow- 
ing in  the  alternative,  after  the  words  specifically  used  in  the 
statute,  is  not  good.  Section  1361  (1176)  of  the  Code, 
makes  it  a  punishable  offense  to  "  obstruct  a  public  road  by 
a  fence,  bar,  or  other  impediment."  And  in  Jolmson  v.  Stcde, 
32  Ala.  581,  an  indictment  under  this  law  averred  that  defend- 
ant did  obstruct  a  public  road,  "by  a  fence,  bar,  or  other 
impediment " — without  specifying  or  particularizing  what 
constituted  such  other  impediment — and  it  was  decided  that 
the  indictment  was  not  good.  If  it  had  averred  that  the 
obstruction  was  by  a  fence,  or  by  a  bar,  it*  would  have  then 
been  sufficient ;  but  the  addition,  although  in  the  language 
of  the  statute,  of  the  alternative  words,  "  or  some  other  imped- 
imeid,"  created  an  uncertainty  which  made  the  whole  indict- 
ment bad. — Johnson  v.  State,  supra ;  Bedford's  case,  7  Porter, 
101. 

Section  3695  evidently  means  that  the  "other  valuable 
thing"  contemplated,  shall  be  something  ejusdem  generis  with 
"goods"  and  "merchandize;"  at  least  that  it  must  be  per- 
sonalty. But  things  are  not  necessarily  personal  chatties. 
The  word  is  one  of  very  wide  meaning.  Things  may  be  real 
or  personal,  corporeal  or  incorporeal,  secular  or  spiritual. 
Indeed,  it  is  perhaps  the  nomen  generalissimum  of  the  English 
language.  A  valuable  thing  kept  in  a  building  for  use,  might  be 
a  picture  painted  on  the  walls  of  a  house,  much  more  valua- 
ble than  the  house  itself,  kept  therein  and  used  as  a  means 
of  making  money  by  the  exhibition  of  it,  or  in  the  instruction 
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of  pupils  in  art ;  or  it  might  be  a  black-board  built  in  the  walls 
of  a  school  house,  as  a  part  thereof,  and  used  as  U  means  of 
education.  In  either  of  these  cases  the  thing  being  a  part  of 
the  realty,  would  not  be  of  the  same  nature  with  "goods"  or 
"merchandize."  The  rule,  therefore,  established  by  the  case 
of  Johnson  v.  State,  supra,  and  other  cases,  is  especially  appli- 
cable to  indictments  under  section  3695  of  the  Revised  Code, 
and  the  disregard  of  this  rule  in  framing  the  indictment  in 
the  cause  before  us,  makes  it  defective  and  bad. 

The  charge  asked  by  the  defendant  and  given  by  the  court, 
was  not  entirely  correct.  While  it  is  true  that  the  law  pre- 
sumes every  one  to  be  innocent  until  the  contrary  appears 
by  evidence,  it  does  not  presume  every  one  to  have  a  good 
character.  It  presumes  nothing  in  respect  to  a  defendant's 
general  reputation.  In  the  absence  of  all  proof  on  the  sub- 
ject, his  character  is  not  to  be  taken  as  either  good  or  bad ; 
and  the  jury  are  not  authorized  by  assuming  that  it  is  one 
or  the  other,  to  let  it  have  weight  in  inclining  them  toward 
either  his  acquittal  or  his  conviction.  In  such  a  case,  their 
verdict  should  be  founded  entirely  on  the  evidence  legally 
introduced,  and  not  on  any  idea  unsupported  by  direct  testi- 
mony concerning  his  general  characjter.  And  it  is  the  office 
and  duty  of  the  judge  who  tries  a  cause,  to  see  to  it,  by  his 
control  over  counsel  and  his  instructions  to  the  jury,  that 
justice  is  administered  according  to  law,  and  not  according 
to  the  prejudices  and  passions  of  the  community.  Of  course, 
also,  instructions  of  the  judge  to  the  jury  which  will  mislead 
them  to  the  prejudice  of  a  prisoner  on  a  point  in  respect  to 
which  there  is  no  evidence,'  are  erroneous  and  will  cause  a 
reversal  of  the  judgment. 

The  judgment -of  the  court  below  is  reversed  and  the  cause 
remanded.  The  appellant  must  remain  in  custody  until  dis- 
charged by  due  course  of  law. 


Williams  v,  Tlie  State. 

Indictment  for  Bi(/amy. 

1.  B'u/mny ;  what  s>iffi''i^nf  pnKjf  of  for  eh/ n  marrkuje. — The  confession  of  a 
prior  marriage,  in  a  sister  State,  by  one  indicted  for  bigamy  here,  are  properly 
received  in  evidence  against  him,  without  the  production  of  the  record  ot  the 
marriage.  By  the  common  law,  which  is  presumed  to  exist  there,  consent 
followed  by  cohabitation  constituting  u  valid  marriage,  it  does  not  appear  that 
there  is  any  better  evidence  of  the  marriage,  and  if  there  were,  the  court  here 
is  without  power  to  compel  its  production. 

2.  (Same.  —  Repeated  admissions  deliberately  made  by  the  accused,  that  h 
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had  a  wife  in  Florida  and  left  her  there  because  she  refused  to  come  with  him 
to  this  State,  gro  sufficient  evidence  of  the  first  marriage  to  justify  conviction, 
if  the  jury  are  satisfied  that  the  admission  of  the  marriage  involved  an  admis- 
sion of  its  validity'. 

3.  Venue;  qitestio7is  as  to,  how  can  not  he  raised. — Whether  there  was  any  or 
sufficient  proof  of  venue,  (where  no  exception  is  taken  to  the  "conviction  and 
sentence,")  can  be  raised  only  by  exception  to  some  ruling  of  the  court  on  the 
evidence.  The  refusal  of  a  charge  involving  a  single  legal  proposition,  not  in 
any  manner  raising  the  question  of  proof  of  venue,  does  not  authorize  an 
inquiry  into  the  sufficiency  of  the  whole  evidence,  as  though  the  court  were 
considering  it  on  motion  for  a  new  trial. 

Appeal  from  Circuit  Court  of  Butler. 

Tried  before  Hon.  John  K.  Henry. 

The  appellant,  George  Williams,  was  convicted  of  bigamy. 
To  prove  the  second  marriage,  the  State  introduced  from  the 
record  of  marriage  licenses  of  the  probate  court  of  Butler 
county,  Alabama,  a  marriage  license,  authorizing  the  solem- 
nization of  the  rites  of  matrimony  between  George  W.  Wil- 
liams and  Sarah  E.  Byrd,  and  a  certificate  of  a  justice  of  the 
peace  that  he  had  married  the  parties  on  the  9th  day  of 
March,  1873. 

There  was  no  proof  of  the  first  marriage,  except  the 
admissions  and  statements  of  the  accused.  He  stated  to 
two  witnesses  in  the  early  part  of  the  year  1873,  that  "  he 
had  a  wife  in  Florida,  but  when  he  left  there  she  refused  to 
come,  and  he  left  her  in  Florida."  Another  witness  testified 
that  in  hiring  the  appellant  and  his  brother  in  November, 
1872,  he  asked  how  many  families  there  would  be,  and 
defendant  said  "he  had  been  married,  but  was  ready  to 
marry  again."  In  January,  1873,  appellant  advised  with 
this  same  witness  about  marrying,  stating  "  that  he  had  a 
wife  in  Florida,  but  she  refused  to  come  with  him,  and  he 
wanted  to  marry  a  Mrs.  Byrd,"  He  asked  the  witness  "if 
he  thought  there  would  be  any  danger  in  marrying  her,  and 
stated  that  if  he  was  in  Florida,  he  could  get  a  divorce  for 
five  dollars." 

This  was  substantially  all  the  evidence. 

The  appellant's  counsel  requested  the  court  to  charge  the 
jury,  in  writing,  as  follows :  "  If  the  proof  shows  defendant 
confessed  to  witnesses,  in  the  years  1872  and  1873,  that  he 
had  a  wife  in  Florida,  and  then  afterwards  married  a  Mrs. 
Byrd  in  Alabama,  then  the  State  can  not  convict  on  these 
confessions,  unless  it  goes  further  and  proves  to  the  satis- 
faction of  the  jury  that  the  marriage  of  the  defendant  in 
Florida  was  valid,  and  according  to  the  laws  of  Florida." 
The  court  refused  to  give  this  charge,  and  the  defendant 
excepted. 

V0L.UV. 
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W.  A.  Duke,  for  appellant. — This  case  differs  from  Lang- 
try  V.  The  State.  Proof  of  both  confession  and  cohabitation 
was  made  in  that  case ;  here,  there  is  only  proof  of  confes- 
sions, but  no  proof  of  cohabitation.  The  proof  of  the  sec- 
ond marriage  is  insufficient.  The  license  and  certificate 
show  at  most  only  that  George  W.  Williams  and  Sarah  E. 
Byrd  were  married,  but  they  do  not  show  the  identity  of  the 
Williams  there  mentioned  with  the  defendant  here. — See 
Roscoe's  Crim.  Ev.  316.  The  venue  was  not  proved. — 
Feters  v.  The  State,  30  Ala.  681. 

John  W.  A.  Sakford,  Attorney  General,  contra. — Langtry 
V.  The  State,  30  Ala.,  is  decisive  of  this  case.  The  objection 
as  to  the  sufficienc}^  of  the  proof  of  the  second  marriage, 
and  of  the  venue  are  not  questions  for  this  court,  unless  the 
matter  was  raised  in  the  court  below  and  decided  there. 

• 

BRICKELL,  C.  J. — The  verbal  admission  of  a  party  in  a 
civil  cause,  or  the  verbal  confession  of  the  accused  in  a  crim- 
inal prosecution,  of  any  fact  capable  of  proof  by  parol,  is 
admissible  in  evidence  against  him.  An  admission  or  con- 
fession verbally,  of  a  fact  of  which  there  is  higher  and  bet- 
ter evidence  the  party  offering  it  can  produce,  is  not  received 
on  the  same  principle  and  for  the  same  reasons  on  which 
inferior  evidence  is  always  rejected.  Verbal  admissions  out 
of  court  are  not  admissible  to  establish  records,  deeds,  or 
other  writings,  of  which  there  is  higher  and  better  evidence 
the  party  can  and  ought  to  produce.  The  presumption 
arises  that  the  best  evidence  is  withheld,  it  may  be,  for  a 
sinister  purpose,  and  if  that  presumption  is  not  indulged,  it 
would  be  dangerous  to  rest  judgment  on  inferior  evidence, 
when  it  was  apjDarent  to  the  court  higher  e^'idence,  on  which 
it  could  proceed  more  intelligently  and  satisfactorily,  existed, 
and  was  within  the  power  of  the  party  to  produce,  and  the 
production  of  wliich  it  had  jurisdiction  to  compel.  The 
deed  or  record,  if  produced,  would  possibly  contradict  the 
admission  or  confession,  and  verbal  confession  in  a  criminal 
case,  are  always  capable  of  contradiction  or  explanation.  It 
may  be  shown  they  were  ignorantly  made,  or  even  when 
intentionally  made,  are  not  founded  in  truth.  This  is  true, 
also,  of  verbal  admissions,  when  not  operating  as  an  estop- 
pel. A  mere  verbal  admission  or  confession  of  matter  of 
law,  is  not  admitted  as  evidence,  for  the  party  may  not  know 
the  law,  and  his  admission  of  it  may  be  exceedingly  eiTone- 
ous.  The  court  must  determine  what  is  the  law,  unaided  by 
such  admission  or  confession. 

These  are  the  only  limitations  on  the   admissibility  of 
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admissions  or  confessions,  which  the  current  of  authority- 
recognizes.  •  The  vigilance  of  the  court  in  inquiring  in  crim- 
inal prosecutions  whether  the  confession  of  the  accused — 
and  by  confession  is  intended  only  that  which  is  expressed 
by  admission  when  applied  to  a  civil  cause — is  voluntary, 
must  always  be  exercised.  If  it  appears  to  have  been  vol- 
untary, it  is  evidence  the  jury  must  consider  and  weigh,  and 
within  their  exclusive  province  it  lies  to  determine  its  suf- 
ficiency. They  should  be,  and  doubtless  are,  always  in- 
structed, that  the  value  of  a  confession  depends  in  a  great 
degree  on  other  evidence  corroborating  it,  and  that  it  should 
be  carefully  and  cautiously  weighed,  because,  like  the  repeti- 
tion of  every  verbal  statement,  it  is  subject  to  much  infirm- 
ity. The  party  making  it  may  have  been  misunderstood, 
or  he  may  not  have  clearly  expressed  himself,  or  his  words 
may  bear  to  another  a  significance  different  from  that  he 
intended ;  and  besides,  it  is  a  species  of  evidence  easy  of  fab- 
rication, and  difficult  of  disproof.  When,  however,  the  con- 
fession has  been  voluntarily  made,  is  precisely  identified,  and 
has  been  repeated  substantially  at  difierent  times  and  to  dif- 
ferent persons,  in  the  absence  of  all  motive  to  speak  other- 
wise than  truthfully,  it  is  evidence  the  court  never  hesitate 
to  receive,  and  on  which  the  most  intelligent,  thoughtful  and 
conscientious  juror  will  not  hesitate  to  pronounce  a  verdict. 
The  degree  of  the  crime  is  not  material ;  it  may  be  the  high- 
est, involving  a  forfeiture  of  life,  or  it  may  be  the  lowest,  fol- 
lowed by  a  mere  pecuniary  amercement,  insignificant  in 
amount. 

To  this  general  principle,  an  exception  is  supposed  to 
obtain  in  a  prosecution  for  bigamy.  To  constitute  the 
offense,  it  is  necessary  to  allege  and  prove  two  distinct  mar- 
riages, and  that  at  the  time  of  the  second  marriage  the 
accused  had  a  former  husband  or  wife  alive. — 3  Green.  Ev. 
§  204.  The  former  marriage,  it  has  been  said,  must  be  proved 
by  the  production  of  the  record  of  the  marriage,  or  by  a 
witness  present  at  its  solemnization  or  ceremony.  The  excep- 
tion, where  it  is  recognized,  rests  on  the  expressions  of  Lord 
Mansfield,  in  Morris  v.  Millet^  4  Burr.  2087.  The  action  was 
for  criminal  conversation,  and  of  consequence  the  admissi- 
bility or  sufficiency  of  evidence  in  that  particular  form  of 
action  only  was  directly  presented  for  adjudication.  It  is 
true,  he  says,  "  in  a  prosecution  for  bigamy,  a  marriage  in 
fact  must  be  proved,"  but  he  says,  also,  'we  do  not  at  pres- 
ent define  what  may  or  may  not  be  evidence  of  a  marriage 
in  fact,"  The  declarations  of  the  defendant  in  the  case  were 
rejected,  as  tending  only  to  prove  a  marriage  by  reputation, 
and  not  a  marriage  in  fact,     J*roceeding  on  these  expressions 
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of  Lord  Mansfield,  it  was  said  by  Ormond,  J.,  in  Ford  v. 
Ford,  4  Ala.  144 :  "  Upon  an  indictment  for  bigamy,  and  in 
the  action  for  criminal  conversation,  the  fact  of  the  former 
marriage  must  be  proved  by  the  production  of  the  record  of 
the  marriage,  or  by  a  witness  present  at  the  ceremony." 
The  case  before  the  court  was  a  bill  in  equity  for  the  assign- 
ment of  dower,  and  in  such  a  suit  it  is  only  necessary  for 
the  demandant  to  show  an  actual  marriage,  by  any  compe- 
tent evidence,  satisfying  the  court  of  the  fact.  No  particular 
character  of  evidence,  such  as  the  registry  of  the  marriage, 
or  the  production  of  a  witness  present  at  the  ceremony,  is 
necessary. — Martin  v.  Martin,  22  Ala.  86.  In  Langtry  v.  State, 
30  Ala.  536,  the  question  was  directly  presented,  whether,  on 
a  prosecution  for  bigamy,  the  first  marriage  was  capable  of 
proof  by  the  declarations  of  the  accused,  and  cohabitation. 
The  court  declaring  what  was  said  in  Ford  v.  Ford,  supra,  a 
dictum,  unsupported  except  by  the  didum  of  Lord  Mansfield, 
in  Morris  v.  Miller,  supra,  or  cases  resting  on  it,  held  such 
evidence  admissible,  and  if  full  and  satisfactory,  sufficient  to 
support  a  conviction.  The  first  marriage,  in  the  case  of 
Langtry  v.  State,  was,  if  it  existed,  probably  a  domestic,  not  a 
foreign  marriage.  If  in  any  case  record  evidence  of  a  mar- 
riage can  be  presumed  to  exist,  and  within  the  power  of  the 
State  to  produce,  the  presumption  would  be  the  more  readily 
made  as  to  a  domestic  marriage.  It  cannot  be  solemnized 
without  a  license  issuing  from  the  office  of  a  public  officer  of 
the  State,  to  which  it  must  be  returned,  with  the  certificate 
of  the  officer  or  minister  solemnizing  it.  The  license  and 
the  certificate  are  recorded,  and  a  certified  copy  of  the  reg- 
istry, is  presumptive  evidence  of  the  fact  of  marriage. — R.  C. 
§  2341.  The  record  is  always  open  to  public  ins]3ection,  and 
any  one  is  entitled  to  a  certified  copy  of  it.  Of  a  foreign 
marriage,  there  cannot  be  record  evidence,  within  the  power 
of  the  State  to  produce.  If  such  evidence  exists,  it  is  with- 
out the  State,  and  beyond  the  jurisdiction  of  the  court. 
There  would  be  a  reason,  therefore,  for  requiring  record  evi- 
dence of  a  marriage  in  this  State,  not  existing  when  the  mar- 
riage occurred  in  a  foreign  state.  In  England,  it  has  been 
held  on  an  indictment  for  bigamy,  the  first  marriage  having 
occurred  in  New  York,  it  was  competent  to  prove  it  by  the 
admissions  of  the  accused,  and  it  was  for  the  jury  to  deter- 
mine whether  the  admission  was  of  a  marriage  valid  accord- 
ing to  the  law  of  New  York. — Re(/.  v.  Simmonton,  1  Cow.  & 
Kir.  164,  (S.  C.  47  Eng.  Com.  Law  164).  In  Truman's  case, 
cited  1  East's  Crown  Law,  470,  the  first  marriage  occurretl  in 
Scotland,  and  was  proved  by  cohabitation,  the  declarations 
of  the  accused,  and  a  copy  of  proceedings  had  against  him 
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in  a  court  of  Scotland  for  having  contracted  such  marriage. 
A  conviction  on  the  evidence  was  supported  by  all  the  judges 
(except  two  who  were  absent),  some  of  them  expressing  the 
opinion  the  acknowledgment  of  the  accused  would  have  been 
sufficient  evidence.  Mr.  East,  in  his  observations  upon  the 
case,  says :  "  With  respect  to  such  evidence  of  a  bare 
acknowledgment  in  this  case,  it  may  be  difficult  to  say  that 
it  is  not  evidence  to  go  to  the  jur}',  like  the  acknowledgment 
of  any  other  matter  en  pais,  where  it  is  made  by  a  party  to 
his  own  prejudice  at  the  time."  It  is  difficult  to  see  any 
good  reason  for  doubting  the  admissibility  of  an  admission 
of  the  fact  of  marriage  or  its  sufficiency,  Avhen  it  is  deliber- 
ate and  precisely  identified.  Such  evidence  would  be  received 
if  it  was  sought  to  charge  the  husband  with  the  engagements 
of  the  supposed  wife ;  or,  after  his  death,  when  the  legiti- 
macy of  his  children,  or  the  descent  and  inheritance  of  his 
estate,  were  involved.  Then,  even  evidence  inferior  to  it, 
inscriptions  on  tombstones,  family  registers,  recognition,  or 
reputation,  will  be  received.  When  the  legitimacy  of  chil- 
dren and  their  right  to  inherit  is  in  issue,  the  validity  of 
marriage  is  as  directly  involved  as  it  is  in  a  prosecution  for 
bigamy.  That  the  one  '  may  be  a  civil  action  and  the  other 
is  a  criminal  prosecution,  affects  the  admissibihty  of  the 
declaration  only  in  requiring  evidence  in  the  latter  case  sat- 
isfactory to  the  court  that  it  was  voluntary.  Any  fact  capa- 
ble of  proof  by  parol,  in  a  civil  cause,  is  equally  capable  of 
proof  by  evidence  of  that  character  in  a  criminal  prosecu- 
tion. 

In  the  case  before  us,  the  evidence  found  in  the  record  is 
of  the  repeated  admissions  of  the  accused  that  he  had  a  wife 
in  Florida,  and  that  he  left  her  there  because  she  refused  to 
come  with  him  to  this  state.  These  admissions,  it  is  appa- 
rent, were  not  carelessly  made,  but  were  made  while  the 
second  marriage  Avas  in  contemplation,  and  in  one  instance 
when  soliciting  advice  as  to  the  propriety  of  the  second  mar- 
riage. If  he  indulged  a  doubt  of  the  validity  of  his  lirst 
marriage,  he  does  not  intimate  it  in  any  of  the  several  con- 
versations in  which  he  admits  it.  He  certainly  knew  whether 
he  had  been  married  or  not,  and  whether  that  marriage  was 
valid  or  not.  It  is  but  a  fair  presumption,  if  the  marriage 
had  been  invahd,  he  would  have  so  stated.  According  to  his 
admissions,  it  was  valid,  and  the  wife  had  not  kept  her  vow 
to  live  with  him  by  refusing  to  come  here  with  him.  In 
Cayford's  case,  7  Green.  57,  C.  J,  Mellen,  after  a  thorough 
examination  of  the  authorities,  held,  on  an  indictment  for 
lewd  cohabitation,  the  prisoner's  confession  of  the  fact  of 
marriage  in  another  State  or  country  was  sufficient ;  that  from 
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such  confession  the  validity  of  the  marriage  ought  to  be  pre- 
sumed. Not  doubting  that  a  deliberate  confession  of  mar- 
riage in  the  State  would  be  sufficient  e^ddence  of  the  fact,  he 
says :  "  Cases  of  foreign  marriage  stand  on  different  grounds 
from  domestic.  The  latter  may  be  generally  proved  with 
ease  by  record  evidence,  or  by  the  oath  of  some  person  or 
persons  who  were  present  at  the  solemnization,  they  being 
within  reach  of  the  court's  process.  Not  so  in  cases  of  mar- 
riages in  a  foreign  country,  or  even  in  another  State  of  the 
Union."  So  in  the  case  of  Warner  v.  Commonweal f/i,  2  Ya. 
Cases,  the  fact  of  marriage  in  Pennsylvania  was  held  prop- 
erly proved  by  the  declarations  of  the  accused.  In  State  v. 
Hilton,  3  Eich.  (Law)  434,  the  declarations  of  the  accused 
were  deemed  sufficient  to  establish  the  first  marriage  had  in 
North  Carolina.  Such  is  the  general  line  of  decision  in  this 
country.— 3  Whart.  Am.  Cr.  Law,  §§  2631-4.  , 

The  presumption  is  that  the  common  law  prevails  in  our 
sister  States.  The  weight  of  authority  is  in  favor  of  the  prop- 
osition that  at  common  law,  the  consent  of  the  parties,  fol- 
lowed bv  cohabitation,  is  a  valid  marriage. — 1  Bish.  Mar.  <t; 
Div.,  §§■'289-292 ;  CamfMl  v.  Gullatt,  43  Ala.  57.  The  admis- 
sion of  the  accused  of  the  fact  of  marriage  in  Florida,  was 
an  admission  of  a  fact  which  may  rest  only  in  parol,  of  the 
fact  that  he  and  the  woman  who  refused  to  accompany  him 
to  this  State  had  consented  to  live  together,  and  had  lived 
together  as  man  and  wife.  It  was  not  the  confession  of  a 
fact  of  which  there  was  necessarily  higher  evidence,  and  if 
there  was  such  evidence,  it  was  without  the  State,  and  not 
in  the  power  of  the  prosecution  to  produce. 

The  charge  requested  was  joroperly  refused.  The  admis- 
sions were  competent  evidence,  without  any  other  evidence 
that  the  marriage  was  valid  according  to  the  laws  of  Florida. 
It  was  for  the  jury  to  determine  whether  the  admissions  did 
not  involve  an  admission  of  the  validity  of  the  marriage.  If 
the  jury  were  satisfied  they  did,  no  other  evidence  of  its 
validity  was  necessary. 

The  only  exception  reserved  was  to  the  refusal  of  the 
charge  requested  by  the  appellant ;  no  exception  was  taken 
"  to  the  sentence  and  conviction,"  as  in  Fravk  v.  State,  40 
Ala.  9.  Whether  there  was  evidence  of  the  venue,  or  whether 
the  evidence  in  any  respect  was  insufficient  for  a  conviction, 
can  only  be  presented  by  some  exception  to  the  rulings  of 
the  court  on  the  evidence.  A  charge  requested  and  refused, 
presenting  a  single  legal  proposition,  does  not  authorize  an 
inquiry  into  the  sufficiency  of  the  whole  evidence,  as  if  we 
were  determining  an  application  for  a  new  trial,  V)ocause  of 
the  insufficiency  of  the  evidence  to  support  the  verdict. 

The  judgment  must  be  affirmed. 
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Snow  V,  The  State. 

Indictment  for  Burglary. 

1.  Indictmerd  ;  when  not  had  for  duplicity. — Under  our  statutes  an  indictment 
is  not  bad  for  duplicity,  because  it  charges  in  the  same  count  a  burglarious 
entrance  into  a  building,  and  the  commission  therein  of  petty  larceny. 

2.  Declarations  ;  what  hearsay.  — Declarations  of  a  third  person,  made  in  the 
absence  of  the  accused,  to  the  effect  that  he,  and  not  the  defendant  committed 
tile  offense  charged,  are  mere  hearsay,  and  not  admissible  evidence  in  favor 
of  the  prisoner. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  Hon.  John  K.  Henry. 

The  indictment  in  this  case  contained  two  counts.  The 
first  count  charged  "  that  Walter  Snow  and  Marion  Crum 
did,  with  the  intent  to  steal,  break  into  and  enter  the  cotton 
house  of  Thomas  Avery,  a  building  in  which  cotton  in  the  seed 
was  then  and  there  kept  for  use  or  deposit,  and  did  then 
and  there  in  said  cotton  house,  feloniously  take  and  carry 
away  one  hundred  pounds  of  cotton  in  the  seed,  the  personal 
property  of  Thomas  Avery,  of  the  value  of  four  dollars, 
against  the  peace,"  <fec. 

The  second  count  charged  that  Snow  and  Crum  did,  with 
the  intent  to  steal,  break  into  and  enter  the  cotton  house  of 
Thomas  Avery,  a  building  in  which  cotton,  a  valuable  thing, 
was  then  and  there  kept  for  use  or  deposit,  and  did  then  and 
there,  in  said  cotton  house,  feloniously  take  and  carry  away 
one  hundred  pounds  of  cotton,  the  personal  property  of 
Thomas  Avery,  of  the  value  of  four  dollars,"  &c.  The  de- 
fendants demurred  to  the  indictment  because  of  a  misjoinder 
of  counts,  and  the  State,  by  leave  of  court,  entered  a  nolle 
pross  as  to  the  first  count.  The  defendants  then  demurred 
to  the  second  count,  because  it  charged  a  felony  and  a  mis- 
demeanor in  the  same  count,  and  the  court  overruled  the 
demurrer,  and  the  defendants  excepted. 

On  the  trial,  the  appellant  Snow  "moved  the  court  to 
allow  him  to  prove  by  Scott  Skinner  that  the  morning  after 
the  cotton  house  was  said  to  have  been  broken  open,  he 
(said  witness)  heard  Gus  Underwood  say  that  he  (Under- 
wood) was  the  one  that  broke  into  said  cotton  house,  and 
that  it  was  not  Walter  Snow — the  said  Gus  Underwood  not 
being  a  witness  or  defendant,  or  having  any  connection  with 
the  case  whatever."  The  court  refused  to  allow  this  evidence 
to  go  to  the  jury,  and  defendant  Snow  excepted.  Crum  was 
acquitted,  and  Snow  convicted  of  burglary. 
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Neither  the  record  nor  docket  gives  the.  name  of  appel- 
lant's counsel. 

John  W.  A.  Sanford,  Attorney  General,  appeared  for  the 
State. 

BRICKELL,  C.  J. — The  demurrer  to  the  indictment  rests 
on  the  ground  that  tAvo  offenses,  burglary  and  petty  larceny, 
are  charged  in  the  same  count,  and  therefore  the  couut  is 
bad  for  duplicity.  The  general  rule  that  two  offenses  can- 
not be  charged  in  the  same  count  has  many  exceptions 
under  our  statute.  At  common  law,  in  England,  it  is  a  com- 
mon practice  in  an  indictment  for  burglary,  to  aver  in  the 
same  count,  the  breaking  and,  entry  with  intent  to  steal,  and 
also  the  larceny  actually  committed  in  the  place  entered. 
1  Bish.  Cr.  Pro.  §  439.  The  whole  is  a  single  transaction, 
dependent  on  the  same  facts,  and  the  accused  is  not  per- 
plexed or  embarrassed  in  making  defense,  as  he  would  be  if 
two  separate  and  distinct  offenses  were  charged  against  him. 
The  demurrer  was  properly  overruled. —  Wolf  v.  State,  49 
Ala.  359. 

The  declarations  of  a  third  person,  made  in  the  absence  of 
the  accused,  tending  to  the  conclusion  he  was  the  guilty 
agent  in  the  commission  of  the  offense,  was  mere  hearsay,  and 
was  properly  excluded.  There  is  no  error  in  the  record,  and 
the  judgment  must  be  affirmed. 


The  State  v.  The  Alahiuna  &  Chatta- 
nooga Rail  lioad  Company. 

Motion  to  dismiss  Appeal. 

Appeal;  whal  nol  surf,  final  decree  as  will  anifiorize.  — k  dccretnl  order  of  the 
chancellor  ascertaiiiing  and  declaring  the  compensation  of  a  receiver  appointed 
in  the  canse.  and  his  solicitor,  and  directing  its  tiixation  as  coKts  against  the 
complainant  in  the  suit— the  Kpiities  of  tlie  case  not  having  been  settled— is 
not  such  a  final  decree  as  will  support  an  appeal. 

Appeal  from  Chancery  Court  of  Sumter. 
Heard  before  Hon.  A.  W.  Dillakd. 

This  Avas  a  motion  to  dismiss  the  appeal  in  this  case,  on 
the  ground  that  no  final  decree  had  been  rendered.     The 
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facts  upon  whicli  it  is  based  are  sufl&ciently  stated  in  the 
opinion. 

"W.  BoYLEs,  and  Bragg  &  Thorington,  pro  motion. 

John  W.  A.  Sanfoed,  Attorney  General,  and  Egbert  H. 
Smith,  contra. 

BEICKELL,  C.  J. — This  appeal  is  taken  from  a  decretal 
order,  ascertaining  and  declaring  the  compensation  of  a 
receiver  appointed  in  this  cause,  and  his  solicitor,  and  direct- 
ing its  taxation  as  costs  against  the  appellant,  the  com- 
plainant in  the  suit.  The  statute  limits  appeals,  (unless 
otherwise  directed),  to  final  decrees. — R.  C.  §  3485.  The 
final  decree,  which,  under  the  statute,  will  support  an  appeal, 
is  that  which  settles  the  equities,  and  adjudges  the  rights  of 
the  parties. — 1  Brick.  Dig.  89,  §  85.  An  interlocutory  or 
decretal  order,  touching  matters  arising  incidentally  in  the 
progress  of  the  cause,  remains  under  the  control  of  the 
chancellor,  subject  to  the  rescission  or  modification,  as  the 
exigencies  of  the  case  or  the  rights  of  the  parties  may 
require,  and  are  not  revisable  until  the  rendition  of  the  final 
decree.  There  may  be  decretal  orders  of  such  a  nature, 
that  the  immediate  correction  of  granting  or  refusing  them, 
is  indispensable  to  the  due  administration  of  justice.  Of 
this  kind  the  case  of  Ex  parte  King,  27  Ala.  387,  is  an 
example.  When  such  is  the  case  a  mandamus  has  been 
awarded  in  the  exercise  of  the  power  of  general  superin- 
tendence over  inferior  jurisdictions  with  which  this  court  is 
clothed. 

The  decretal  order  under  consideration  is  completely 
within  the  control  of  the  chancellor-,  and  if  erroneous,  he  can, 
and  would  doubtless,  on  a  proper  application,  rescind  or 
modify  it,  at  any  time  before  the  final  disposition  of  the 
cause.  The  case  is  clearly  distinguishable  from  that  of 
Magee  v.  GoiopertJnoaite,  10  Ala.  966,  in  which  a  writ  of  error 
was  supported  from  a  decree  of  the  chancellor,  overruling 
exceptions  to  the  report  of  the  register,  stating  the  accounts, 
and  fixing  the  compensation  of  a  receiver.  The  equities  of 
the  case  had  all  been  previously  settled  and  a  decree  ren- 
dered, which  had  been  affirmed  in  this  court.  The  cause 
remained  in  the  chancery  court,  only  for  a  settlement  of  the 
accounts  of  the  receiver,  and  the  decree  settling  them  was 
the  final  disposition  of  the  cause.  Over  that  decree,  after 
the  term  of  its  rendition,  the  chancellor  had  no  power,  and 
there  were  no  parties  to  be  affected  by  it,  but  the  com- 
plainants and  the  receiver.     The  equities  of  this  case  have 
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not  been  settled — the  whole  cause  is  within  the  control  of 
the  chancellor,  and  the  order  complained  of  cannot  affect  the 
final  decree  which  may  be  rendered.  The  direction  that 
execution  may  issue  against  the  appellant  for  the  compensa- 
tion allowed,  cannot  change  the  character  of  the  order.  We 
presume  it  was  inadvertently  inserted,  as  in  no  event  can  an 
execution  issue  against  the  State. 

The  motion  to  dismiss  the  appeal  must  be  sustained.  It 
is  not  proper,  therefore,  to  express  any  opinion  on  the  reg- 
ularity of  the  order,  or  whether  the  facts  found  in  the  record 
support  it.  These  are  inquiries  which  will  arise,  if  en  a 
proper  application,  the  chancellor  should  refuse  to  rescind 
or  modify  it,  and  an  appropriate  remedy  should  be  pursued 
to  correct  any  error  he  may  be  found  to  have  committed. 

The  appeal  is  dismissed. 

Stone,  J.,  not  sitting. 


Rlggs  V.  Fuller  et  al. 

Real  Action  in  the  Nature  of  Ejectment. 

1.  DesigiuiUo  persoma ;  ivhat  regarded  as. — Where  the  terms  and  covenants 
of  a  deed  import  that  the  grantor  was  seized,  and  covenanted  and  conveyed  in 
his  own  right,  hiw  designating  himself  "administrator  of  the  estiite  of  J.  D. 
B.,  deceased,"  will  be  regarded  as  mere  desig/Kitio  pcisorur. 

2.  Color  of  title  :  ichat  admissible  to  show. — Such  a  deed  made  by  an  admin- 
istrator, with  the  will  annexed  (the  will  giving  no  power  of  sale  and  a  sale 
not  having  been  ordered  by  any  court),  although  void  as  a  conveyance  of  the 
ti'stator's  estate,  is  admissible  to  show  color  and  claim  of  title  in  the  grantee 
and  those  claiming  under  him. 

3.  Sale  hy  one  heir ;  when  purchaser  Jiolds  adversely  to  all. — A  sale  and  con- 
veyance by  one  heir  of  the  entire  fee  to  a  stranger  who  takes  possession,  claim- 
ing the  exclusive  title,  converts  the  possession  of  the  purchaser  into  adverse 
possession,  which,  it  continued  for  the  time  prescribed  by  the  statute  of  lim- 
itations, will  bar  the  entry  of  the  other  heirs. 

4.  Adverse  po.ssession ;  ichat  indispensable  to. — Continuity  is  an  indispensa- 
ble element  of  adverse  possession.  If  several  persons  enter  at  different  times, 
between  whom  there  is  no  privity  of  estate,  the  several  possessions  can  not  be 
tixcked  so  as  to  make  a  continuity  of  possessions  on  which  the  statute  of  lim- 
itations will  operate  ;  otherwise,  where  there  is  such  privity  of  estate,  as  the 
possession  of  landlord  and  tenant,  vendor  and  vendee,  ancestor  and  heii'. 

5  I\evised  Code,  §  2910;  ronstrned. — Under  the  j^rovisions  of  the  Revised 
Code  (>§  2910),  the  operation  of  the  statute  is  not  suspended  during  the  con- 
tinuance of  the  disalnlities  therein  enumerated.  Where  disabilities  occur  and 
continue  with  the  right  during  the  whole  time  necessary  to  constitute  the  bar, 
the  whole  additional  period  allowed  by  the  statute,  after  the  removal  of  the 
disability,  must  elapse  before  the  bar  is  complete  ;  but  where  any  jiortiou  of 
such  additional  period  elapses  during  the  time  constituting  the  bar.  it  must  be 
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deducted  from  the  time  allowed  for  bringing  suit,  after  the  removal  of  the 
disability. 

6.  Charge;  presumjyiions  mude  to  uphold. — An  affirmative  charge,  correct  as 
n  legal  proposition  under  any  state  of  lacts  that  could  have  existed  in  the  case, 
will  bo  presumed  to  have  been  authorized  by  the  evidence,  unless  the  contrary 
affirmatively  appears. 

ArPEAL  from  Circuit  Court  of  St.  Clair. 

Tried  before  Hon.  W.  L,  Whitlock. 

The  appellant,  Columbus  W.  Eiggs,  brought  a  real  action 
in  the  nature  of  ejectment  against  the  appellees,  to  recover 
certain  lands,  on  the  16th  day  of  January,  1873. 

The  lands  in  controversy  formerly  belonged  to  John  D. 
Biggs,  deceased.  Appellant  was  his  youngest  son,  and 
claimed  title  as  heir.  He  was  born  some  time  in  May,  1849. 
The  appellees  claimed  title  through  certain  conveyances  and 
possessions  thereunder,  as  hereafter  shown. 

John  D.  Riggs  died  in  the  year  1852,  leaving  a  widow  who 
survived  him  for  two  or  three  years,  and  several  children. 
He  also  left  a  last  will  and  testament,  which  was  duly  ad- 
mitted to  probate.  The  will  provided,  among  other  things, 
that  the  testator's  land  should  not  be  sold,  but  kept  together 
until  his  youngest  child  became  of  age.  William  G.  Eiggs,  a 
son  of  the  testator,  was  appointed  and  qualified  as  adminis- 
trator cum  testamento  annexo,  and  on  the  19  th  day  of  March, 
A.  D.  1856,  without  any  order  of  court,  or  other  known  au- 
thority (he  having  no  title  or  interest  whatever  in  the  lands, 
except  as  an  heir),  sold  and  conveyed  the  premises  to  Charles 
Pearson,  since  deceased.  Pearson  took  peaceable  possession 
under  this  deed  and  remained  in  possession,  claiming  and 
holding  the  lands  as  his  own,  until  his  death  in  the  year 
1862.  He  left  a  widow,  who  afterwards  intermarried  with 
one  Spruell,  and  a  minor  child,  Julia,  under  fourteen  years 
of  age,  two  of  the  appellees.  He  also  left  a  last  will  and 
testament,  which  was  duly  probated,  of  which  McClendon 
and  James  Pearson  qualified  as  executors.  The  will  itself  is 
not  set  out  in  the  record.  After  Pearson's  death  his  widow 
and  child  remained  in  the  actual  and  peaceable  possession 
of  the  tract  sought  to  be  recovered  of  them,  until  it  was  set 
apart  and  conveyed  them  as  a  homestead,  and  have  ever 
since  continued  in  possession. 

On  the  5th  day  of  November,  1866,  the  executors  of  Pear- 
son filed  their  petition  in  the  probate  court,  reciting  that  the 
will  gave  no  power  to  sell  land,  and  that  the  lands  "  are  so 
situated,  and  are  of  such  dimensions  that  they  can  not  be 
equitably  divided  among  the  heirs,"  (who  are  stated  to  be 
the  widow  and  a  minor  child)  and  praying  an  order  of  sale 
for  that  purpose.     This  petition  also  shows  that  more  than 
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eighteen  months  had  elapsed  from  the  grant  of  letters  testa- 
mentary, and  that  the  estate  was  solvent.  The  probate 
judge  being  disqualified,  the  cause  was  heard  before  the  reg- 
ister in  chancery,  who  set  a  day  for  the  hearing,  appointed 
a  guardian  ad  litem  for  the  minor,  and  caused  notice  to  issue 
to  the  widow,  &c. 

On  the  day  appointed,  the  guardian  ad  litem  having  ap- 
peared, accepted  in  writing  and  filed  an  answer  in  writing 
denying  the  allegations  of  tlie  petition,  the  register  upon 
proof  by  disinterested  witnesses,  taken  by  deposition  as  in 
chancery  proceedings,  showing  the  necessity  for  sale,  granted 
the  order  of  sale  of  the  lands  in  controversy,  and  other  lands 
belonging  to  the  testator,  as  prayed  in  the  petition.  The  sale 
was  made,  as  directed,  and  the  appellee  Fuller  becam'e  the 
purchaser  of  a  portion  of  the  lands  in  controversy.  It  was 
duly  reported  to  and  confirmed  by  the  court,  and  upon  pay- 
ment of  the  purchase  money,  a  conveyance  was  ordered  and 
executed  on  the  15th  day  of  June,  1868.  Fuller  entered  into 
possession  after  the  date  of  the  confirmation,  on  tlie  8th  day 
of  February,  1867,  and  has  so  continued  ever  since,  claiming 
under  the  purchase  and  conveyance. 

It  appears  that  Pearson's  widow  dissented  from  the  will, 
and  demanded  dower,  and  by  her  written  consent  the  lands 
were  sold,  freed  from  the  claim  of  dower.  The  probate 
court,  upon  petition  of  the  wddow,  asking  that  real  estate  of 
the  value  of  $500,  be  set  apart  to  her  and  her  minor  child, 
as  exemptions,  and  that  she  was  unable  to  set  apart  said 
lands,  but  the  executors  were  willing  to  do  so  for  her — made 
an  order  directing  the  executors  to  select  and  set  apart  such 
lands,  (tc,  including  the  homestead,  and  report  to  the  court. 
The  executors  having  reported  a  selection  and  setting  apart 
of  land  (which  was  accepted  by  the  widow),  the  report  w^as 
approved,  and  the  register,  acting  as  probate  judge,  directed 
a  conveyance  by  the  executors  to  the  widow,  of  the  lands 
thus  set  ajiart,  Avliich  was  accordingly  made  on  the  1st  day 
of  September,  1867,  to  the  widow  and  her  minor  child,  Julia. 
This  was  the  claim  of  the  title  shown  by  the  apjjellees 
Spruell  and  Julia  Pearson,  they  having  taken  possession  on 
tlie  day  the  conveyance  bears  date,  and  so  continued  in 
possession  ever  since.  The  suit  being  brought  against  all 
the  appellees  for  the  possession  of  the  entire  tract  sued 
for,  they  respectively  disclaimed  possession  as  to  that  part 
in  the  possession  of  their  co-defendants. 

The  deed  from  William  G.  Riggs  to  Pearson,  conveying 
the  premises  sued  for,  was  as  follows :  "  This  indenture, 
made  the  19th  day  of  March,  1856,  between  William  G. 
Riggs,  administrator  of  the  estate  of  John  D.  Riggs,  deceased, 
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party  of  the  first  part,  and  Charles  W.  Pearson  of  the  second 
part,"  ..."  witnesseth,  that  whereas  the  party  of  the  first 
part,  in  consideration  of  the  sum  of  $500  to  him  in  hand  paid, 
the  receipt  whereof  is  liereby  acknowledged,  hath  this  day 
bargained  and  sold,  and  by  these  presents  doth  bargain  and 
sell,  and  enfoeff  and  convey  unto  said  Charles  M.  Pearson, 
.  .  .  to  have  and  to  hold  to  him  and  his  heirs  forever, 
.  .  .  and  the  party  of  the  first  part,  for  and  against  him- 
self, his  heirs,  executors  and  administrators,  do  and  by  these 
{)resents  will  forever  warrant  and  defend  said  title  from  the 
awful  claim  of  him,  his  heirs,  and  from  all  persons  what- 
soever. In  testimony  whereof  said  party  to  the  first  part  hath 
hereunto  set  his  hand  and  afiixed  his  seal,"  &c.  This  deed 
was  signed  by  Riggs  as  an  individual  merely. 

When  the  appellees  offered  the  deed  "  to  show  color  of 
title  in  Charles  M.  Pearson,  and  for  every  other  purpose  for 
which  they  might  offer  it,"  the  appellant  objected,  on  the 
grounds  that  there  had  been  no  order  of  sale ;  that  the  will 
conferred  no  authority  to  sell,  and  that  the  probate  court 
had  never  confirmed  the  sale  or  ordered  any  conveyance. 
These  objections  were  overruled,  and  appellant  excepted. 

When  the  deed  of  Pearson's  executors  to  the  appellee 
Fuller  was  introduced,  the  appellant  objected,  on  the  ground 
that  the  order  of  sale  and  conveyance  under  it  were  void, 
and  that  the  probate  court  or  register  had  no  jurisdiction  to 
make  the  order  of  sale,  &c.  His  objections  Avere  overruled 
and  he  excepted,  the  judge  remarking  that  he  Avould  let  the 
record  and  deed  go  in  evidence  and  he  would  charge  right  on 
that  point. 

Appellant  also  objected  to  the  introduction  of  the  deed  of 
Pearson's  executors  conveying  the  lands  set  apart  as  a 
homestead,  to  the  appellees  Spruell  and  Julia  Pearson,  on 
the  ground  that  the  estate  not  being  insolvent,  there  was  no 
necessity  for  sale,  &c.  A  similar  ruling  was  made,  and  like 
exception  reserved  as  to  the  introduction  of  the  conveyance 
to  Fuller. 

The  foregoing  is  the  substance  of  the  evidence  set  forth  in 
the  bill  of  e-xceptions,  which  states,  "this  being  all  the 
evidence  upon  the  question  of  title  to  the  land  in  con- 
troversy, the  court  charged  the  jury,"  &c. 

The  court  charged  the  jury,  in  substance,  that  if  Pearson 
went  into  possession  of  the  lands,  under  the  deed  from  W. 
G.  Riggs,  on  the  19th  of  March,  1856,  and  continued  in 
actual,  peaceable  and  undisturbed  possession  until  his  death, 
and  that  at  his  death  the  appellee  Spruell  and  Julia  Pearson 
went  into  possession  as  his  next  of  kin,  together  with  his 
executors,  and  held  the  same  peaceably  and  adversel}^  until 
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the  sale  by  the  executors  to  the  appellee  Fuller,  in  1867,  and 
that  under  that  conveyance  he  went  into  peaceable  possession 
of  the  portion  of  the  land  conveyed  to  him,  and  so  continued 
to  hold  the  same  undisturbed,  peaceably  and  as  his  property 
up  to  the  time  this  suit  was  brought — "then  Fuller  was  en- 
titled to  the  period  of  time  Pearson,  deceased,  had  the  lands, 
added  to  the  time  he  himself  had  it  in  possession,  in  making 
out  the  statute  of  limitations  and  adverse  peaceable  posses- 
sion of  ten  years,  (deducting  the  period  during  which  the 
statute  was  suspended  during  the  late  war),  and  plaintiff  can 
not  recover  if  he  failed  to  bring  the  suit  within  three  years 
next  after  he  attained  his  majority." 

The  court  further  charged  the  jury,  in  substance,  that  they 
could  look  to  the  deed  from  Eiggs  to  Pearson,  and  from 
Pearson's  executors  to  Fuller,  and  to  the  other  appellees, 
for  the  purpose  of  showing  color  of  title  in  them  to  the 
lands,  and  for  no  other  purpose. 

The  court  further  charged  the  jury,  that  "  if  C.  M.  Pear- 
son, immediately  after  his  purchase,  went  into  actual  and 
peaceable  possession  of  the  lands  under  such  color  of  title, 
and  so  held  the  same  up  to  the  time  of  his  death,  and  that 
he  died  leaving  a  widow  and  only  child,  who  continued  in 
peaceable  possession  until  the  land  was  assigned  them  as  a 
homestead,  as  shown  by  the  evidence,  and  afterwards  held 
the  same  peaceably  and  undisturbed  up  to  the  time  the  suit 
was  brought,  they  would  be  entitled  to  the  time  which  C.  M. 
Pearson  so  held,  as  a  portion  of  the  time  necessary  to  create 
the  bar  of  ten  years,  deducting  the  period  during  which  the 
statute  of  limitations  was  suspended  during  the  late  war." 

Appellant  excepted  separately  to  the  giving  of  each  of 
these  charges,  and  here  assigns  them,  together  with  the 
rulings  of  the  court  upon  the  introduction  of  the  deeds 
offered  in  evidence,  as  error. 

LeEoy  F.  Box,  for  appellant. 

John  W.  Inzeii,  contra. 

BRICKELL,  C.  J. — ^Tlie  specific  objections  to  the  intro- 
duction as  evidence  of  the  deed  made  by  William  G.  Biggs 
to  0.  M.  Pearson,  are  all  reducible  to  this :  That  the  grantor, 
as  administrator  with  the  will  annexed  of  the  ancestor  of 
the  appellant,  was  without  power  or  authority  to  sell  and 
convey  the  lands.  This  may  be  admitted,  and  as  a  con- 
veyance by  the  administrator  of  the  right  and  title  of  his 
testator  the  deed  is  void,  not  even  casting  a  cloud  on  the  title 
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of  the  heirs,  to  whom  the  lands  had  descended. — Posey  v. 
Comcay,  10  Ala.  811.  The  deed  is  not,  however,  made  by 
the  grantor  in  his  representative  capacity.  He  is  described 
as  "  administrator  of  the  estate  of  John  D.  Biggs,  deceased." 
This  can  be  regarded  only  as  a  desuinatio  persomv. — Innerarify 
V.  Kennedy,  2  Stew.  159.  The  deed  in  all  its  operative  terms 
imports  that  the  grantor  was  seized  in  his  own  right  in  fee  of 
the  lands,  and  purports  to  convey  them  in  fee  simple,  and 
not  the  mere  right,  title  or  claim  of  another.  It  has  full 
covenants  of  warranty,  all  of  which  are  obligatory  on  the 
grantor  individually,  and  for  a  breach  of  which  he  would  be 
bound  to  respond  individually. —  Whiteside  v.  Jennings,  19 
Ala.  784.  The  grantor  was  one  of  the  heirs  to  whom  the 
lands  had  descended.  A  sale  and  conveyance  by  him  of  the 
entire  fee  to  a  stranger,  who  takes  possession  claiming  the 
exclusive  title,  operates  a  disseissin  of  the  other  heirs,  and 
converts  the  possession  of  the  stranger  into  an  adverse 
possession,  which,  if  continued  the  length  of  time  prescribed 
by  the  statute  of  limitations,  will  bar  the  entry  of  the  other 
h.eirB.^Clapp  v.  Bromaglmn,  9  Cow.  556 ;  Laio  v.  Patterson, 
1  Watts  &  Sergt.  184.  Though  the  deed  as  a  conveyance 
of  the  title  of  ancestor  was  obnoxious  to  the  specific  ob- 
jections made,  and  was  invalid  and  inoperative,  it  was  admissi- 
ble, as  color  and  claim  of  title  in  Pearson  the  grantee,  to 
give  character  to  his  possession.  It  is  enough  that  one  is  in 
possession  under  a  claim  of  title,  apparently  conferring  the 
right  to  clothe  his  possession  with  the  character  of  an  ad- 
verse possession. — Saltmarsli  v.  Crommelin,  24  Ala.  352 ; 
Dillingham  v.  Broiun,  38  Ala.  311. 

Continuity  is  an  indisj)ensable  element  of  an  adverse 
possession.  If  several  persons  enter  on  lands  at  different 
times,  and  there  is  not  a  privity  of  estate  between  them, 
the  several  possessions  cannot  be  tacked  so  as  to  make  a 
continuity  of  possession  on  which  the  statute  of  limitations 
will  operate.  But  if  there  is  such  privity  of  estate,  or  of 
title,  as  that  the  several  possessions  can  and  should  be 
referred  to  the  original  entry,  they  are  regarded  as  joined 
and  continuous. — Ang.  on  Lim.,  §§413,  414.  The  possession 
of  a  landlord  and  his  tenant,  of  an  ancestor  and  his  heirs,  of 
a  vendor  and  his  vendee,  may  be  tacked  to  complete  the  bar 
of  the  statute  of  limitations.  There  is  no  break  or  interrup- 
tion in  the  possession — each  possessor  is  connected  with  his 
predecessor,  and  the  whole  is  a  continuous  possession. — 
OverfieU  v.  Christie,  7  Sergt.  &  EaAvls,  177 ;  Valentine  v.  CooJey, 
Meigs,  613  ;  Alexander  v.  Cranch,  8  Cranch,  464.  The  posses- 
sion of  Fuller,  the  purchaser  at  the  sale  made  by  the 
executors  of  Pearson,  and  of  the  widow  and  heirs  of  Pear- 
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son,  after  his  death,  was  but  a  continuance  of  Pearson's 
possession,  all  referrible  to  his  original  entr3%  It  was,  there- 
fore, proper  that  evidence  of  such  possession  should  be 
received,  and  the  conveyances  under  which  it  was  taken, 
were  proper  evidence  to  show  its  character  and  its  connection 
with  Pearson's  entry  and  possession.  It  may  be  the  pro- 
ceedings in  the  court  of  probate,  under  which  Fuller  claimed 
as  purchaser,  were  irregular  and  insufficient  to  divest  the 
title  of  Pearson's  heirs ;  and  that  the  allotment  of  home- 
stead to  the  widow  and  minor  child,  was  irregular  and  void 
as  to  the  child.  An  invaHd  or  defective  title  gives  color  of 
title,  and  is  a  claim  of  title,  which  will  constitute  a  posses- 
sion adverse,  and  may  show  the  relation  in  which  the 
possessor  enters  and  claims  possession.  "Color  of  title, 
even  under  a  void  and  worthless  deed,  has  always  been 
received  as  evidence  that  the  person  in  possession  claims  for 
himself,  and  of  course,  adversely  to  allthe  world."— P/Z/oz^"  v. 
Ro}>ert%  9  How.  477. 

In  Griffins  v.  Tottenham,  1  Watts  k  Sergt.  488,  it  is  held 
if  one  enter  upon  land  claiming,  but  without  title,  and  die  in 
possession,  leaving  a  widow  and  children,  one  of  whom  con- 
tinues in  possession  and  conveys  the  land  to  a  third  person, 
who  goes  into  possession  and  continues  it  to  a  period  exceed- 
ing the  bar  of  the  statute  of  limitations,  the  law  will  tack  the 
possessions  together  so  as  to  make  a  good  title  under  the 
statute.  The  possessions  were  all,  as  in  this  case,  connected 
with  and  derived  from  the  original  entry.  They  could  not  prop- 
erly be  regarded  as  the  separate  and  independent  tortious 
acts  of  several  trespassers. 

The  appellant's  cause  of  action  accrued  on  the  19tli  May, 
1850.  His  infancy  terminated  in  May,  1870,  according  to 
the  evidence  set  out  in  the  bill  of  exceptions.  Deducting 
the  period  of  tlie  late  war,  during  which  the  operation  of 
the  statute  of  limitations  was  suspended,  (from  the  11th  day 
of  January,  1861,  to  the  21st  of  September,  1865,)  ten  years, 
the  time  prescribed  within  which  an  action  for  the  recovery 
of  lands  or  the  possession  thereof  must  be  brought,  expired 
on  the  29th  January,  1871,  when  the  appellant  was  of  full 
age.  The  suit  was  commenced  on  the  16th  January,  1873, 
within  less  than  three  years  after  the  termination  of  appel- 
lant's infancy.  The  court  charged  the  jury,  that  the  de- 
fendant Fuller,  the  vendee  of  the  executors  of  Pearson,  and 
the  widow  and  heir  of  Pearson,  who  were  also  defendants, 
could  unite  or  tack  their  several  possessions  to  that  of  Pear- 
son, so  as  to  make  out  the  period  of  ten  years  within  which 
the  statute  would  operate  a  bar.  The  court  further  charged, 
that  in  computing  the  ten  years,  the  time  during  which  the 
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statute  was  suspended  by  the  late  war,  must  be  deducted.  It 
is  apparent  from  what  we  have  said,  in  considering  the  ad- 
missibility of  the  evidence  objected  to  thus  far,  the  court  has 
not  erred.  The  court  further  charged,  that  if  computing  the 
time  as  stated,  there  had  been  ten  years  adverse  possession, 
the  appellant  was  not  entitled  to  recover,  unless  he  sued 
within  three  years  next  after  he  attained  majority.  As  a  legal 
proposition,  this  part  of  the  charge  is  also  correct.  The 
purpose  of  the  statute  of  limitations,  as  applied  to  posses- 
sions of  real  or  personal  property,  is  to  quiet  the  title.  Its 
operation  is  to  convert  an  actual  possession,  open  and  notori- 
ous, hostile  to  the  true  owner  in  its  inception  and  con- 
tinuance, if  existing  for  the  prescribed  period,  into  a  rightful 
title.  The  tendency  of  modern  legislation  is,  to  lessen  the 
period  for  the  continuance  of  possessions,  which  will  bar  the 
entry  of  the  true  owner,  and  perfect  the  title  of  the  possessor. 
Under  the  statutes  of  force  in  this  State,  prior  to  the  Code 
of  1852,  infancy,  coverture  and  insanity,  were  disabilities 
suspending  the  operation  of  the  statute.  The  period  of  such 
disability  was  not  computed,  and  the  whole  time  prescribed, 
must  have  elapsed  after  the  removal  or  termination  of  such 
disability  before  the  bar  was  complete. — Clay's  Dig.  3  6, 
329.  The  Code  changed  the  statutes,  and  declares :  "  If 
any  one  entitled  to  bring  any  of  the  actions  enumerated  in 
this  chapter,  or  to  make  an  entry  on  land,  or  defense  founded 
on  the  title  to  real  property,  be  at  the  time  such  ri»ht 
accrues,  within  the  age  of  twenty-one  years,  a  married 
woman,  or  insane,  or  imprisoned  on  a  criminal  charge,  for 
any  term  less  than  for  life,  he  or  she  has  three  years  after  the 
termination  of  such  disability  to  bring  suit,  make  entry  or  defense. 
But  no  disability  wiU  extend  the  period  of  limitation,  so  as 
to  allow  such  action  to  be  commenced,  entry  or  defense 
made,  after  the  lapse  of  twenty  years  from  the  time  of  the 
cause  of  action,  or  right  accrued. — R.  C.  §  2910. 

This  statute  does  not,  as  did  the  former  statutes,  suspend 
the  operation  of  the  statute  of  limitations  during  the  con- 
tinuance of  the  enumerated  disabilities.  Its  theory  is,  that 
ten  years  from  the  accrual  of  the  right  shall  bar  an  entry,  or 
an  action  for  the  recovery  of  lands  or  the  possession  thereof. 
Disabilities  occurring  with  the  right,  shall  not  suspend  the 
operation  of  the  statute,  but  three  years  shall  remain  to  the 
person  laboring  under  them,  after  their  removal,  within 
which  to  assert  the  right.  Such  is  the  language  and  policy 
of  the  statute.  The  former  statute  excluding  the  period  of 
disability,  from  the  computation  of  the  bar,  was  supposed  to 
render  titles  and  possessions  too  insecure,  and  unreasonably 
to  prolong  the  day  of  litigation.     To  remedy  the  mischief, 
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was  the  purpose  of  the  present  statute.     If  ten  years  of  ad- 
verse possession  elapse  during  infancy,  it  is  not  doubted,  the 
infant  has  three  years  after  majority  within  which  to  pursue 
his  legal  remedy.     But  suppose  seven  years,  or  any  longer 
period  less  than  ten  have  elapsed,  has   he,  in  addition  to 
three  years,  such  length  of  time  as  will  make  full  ten  years 
within  which  to  sue  ?     We  are  of  the  opinion  he  is  entitled 
to  the  full  period  of  ten  years  to  bring  his  action,  but  if 
three  years  of  that  time  elapse  after  the  termination  of  his 
infancy,  he  is  barred.     So  of  any  other  and  shorter  period, 
so  that  he  is  allowed  ten  years,  during  three  of  -which  he  is 
not  under  the  disability.     The  English  statute,  21  James  I., 
C  16,  enacted  that  no  person  should  make  entry  into  lands, 
but  within  twenty  years  next  after  the  right  or  title  accrued. 
It  contained  an  exception  in  favor  of  infants,  femes  covert, 
non  compotes  mentis,  <tc.,  that  they  or  their  heirs  could,  not- 
withstanding the  lapse  of  twenty  years,  bring  action,  or  make 
entry,  within  ten  years  after  the  removal  of  the  disabilities. 
Under  that  statute  the  period  of  ten  years  was  computed 
from  the  removal  of  the  disability,  though  it  comprehended  a 
part  of  the  period  of  twenty  years  necessary  to  perfect  the 
bar. — Cotterel  v.  Dalton,  4  Taunt.  82G;  Doe  v.  Jesson,  6  East, 
79.     The  Enghsh   statute   was   substantially  re-enacted  in 
New  York,  and  in  Pennsylvania,  and  received  the  construc- 
tion given  it  by  the  English  courts.—  JVedcUe   v.    Rolxirtson, 
6  Watts,  486 ;  Henry  v.   Carson,  59   Penn.  297 ;  Demarest   v. 
Wijnkoop,  3  Johns.  Ch.  129 ;    Wilson  v.  Betts,  4  Denio,  201 ; 
Thorp  V.  Raymond,  16  How.  (U.  S.)  247.     This  construction 
did  not  allow  to  persons  laboring  under  disability,  the  same 
number  of  years  after  they  became  of  competent  ability,  as 
was  allowed  to  those  freed  from  disability.     It  allowed  them 
that  period,  but  computed  as  part  of  it  the  period  of  disa- 
bility,  when    the    disability    had   been   removed   the   full 
period  allowed  them  for  suing  after  its  removal.     The  theory 
of  the  statute,  thus  construed,  is  the  theory  of  our  present 
statute — that  disabilities  do  not  suspend  the  operation  of 
the    statute — a   defined    period   after   their   removal   must 
elapse,  within  which  the  party  ma}'  make  entry  or  bring 
action.     This  period  may  comprehend  more  or  less  of  the 
time  necessary  to  constitute  a  bar  prescribed  by  the  statute. 
Supervenient  or  cumulative  disabilities  never  arrest  or  pro- 
long the  bar  of  the  statute  ;  and  the  period  of  the  bar  should 
not  be  extended  by  tacking  to  it  the  time  allowed  for  bringing 
suit  after   the  removal  of  disability,   when  the  party  has 
already  its  full  benefit  during  the  running  of  the  statute. 
The  meaning  of  the  statute  is,  that  if  ten  years  elapse,  during 
which   the   disability   continues,   then  three   years   will  be 
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allowed  after  its  termination,  cumulatively,  for  the  bringing 
of  suit  or  making  entry,  if  thereby  the  time  is  not  prolonged 
beyond  twenty  years.  But  if  ten  years  have  elapsed,  during 
three  of  which  the  disability  was  not  existing,  the  party  has 
had  the  time  the  statute  intended,  freed  from  disability,  and 
the  bar  is  complete.  We  repeat,  then,  as  a  legal  proposition, 
the  first  affirmative  charge  of  the  court  is  correct.  True  it 
is,  if  the  bill  of  exception  sets  out  all  the  evidence,  the 
appellant  was  not  barred  under  the  principles  we  have  an- 
nounced. It  is  well  settled  by  numerous  decisions  of  this 
court,  that  an  affirmative  charge,  correct  as  a  legal  proposi- 
tion, under  any  state  of  facts  that  could  have  existed  in  the 
case,  will  be  presumed  to  have  been  authorized  by  the 
evidence,  unless  the  contrary  affirmatively  appears. —  1  Brick. 
Dig.  387,  §  23.  The  bill  of  exceptions  purports  to  set  out  all 
the  evidence  only  "upon  the  question  of  title,"  thus  indica- 
ting therfe  was  other  evidence  on  other  points  not  set  out  in 
the  bill.  The  only  other  points  on  which  we  can  conceive 
there  could  have  been  evidence,  were  the  age  of  the  ap- 

{ reliant,  and  the  damages  for  the  use  and  occupation  of  the 
ands.  It  is  but  a  just  presumption  in  favor  of  the  ruling  of 
the  circuit  court,  that  a  disputed  question  of  fact  was, 
whether  the  appellant  had  attained  majority  more  than  three 
years  before  the  commencement  of  suit.  The  presumption 
is  not  inconsistent  with  the  statement  of  facts  in  the  bill  of 
exceptions. 

The  remaining  charges  of  the  court  conform  to  the  views 
we  have  expressed.     The  judgment  must  be  affirmed. 


Woods  &  Co.  V.  Armstrong*. 

Action  on  Promissory  Note. 

1.  Contract ;  lohen  void.  — A  contract  founded  on  an  act  which  a  statute  pro- 
hibits under  a  penalty,  is  void,  although  the  statute  does  not  expressly  so 
provide, 

2.  Same;  what  not  validated  hy. — The  subsequent  repeal  of  the  statute,  with- 
out any  saving  clause  as  to  penalties  already  incurred,  will  not  validate  a  con- 
tract void  under  the  law  in  existence  when  the  contract  was  made. 

3.  ^ ^  Ad  to  protect  jAarders  from  imposition,"  &c.,  construed. — The  statute  to 
protect  planters  from  imposition  in  the  sale  of  fertilizei-s.  approved  March  8th, 
1871,  exacts  an  actual  inspection,  stamping  and  certifying  by  a  proper  oflScer, 
before  a  sale  of  guano  can  be  made.  The  fact  that  the  ow)ier,  before  sale,  pro- 
cured the  sub-inspector  to  visit  the  warehoiise  where  the  guano  was  deposited, 
gave  him  samples,  and  urged  him  to  inspect,  stamp,  and  certify  the  guano 
according  to  law,  will  not  relieve  a  sale  from  tije  operation  of  the  statute,  if 
no  inspection  be  in  fact  jpaade, 

Voi^.  UY. 
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Appeal  from  Circuit  Court  of  Henry. 

Tried  before  Hon.  J.  McCaleb  Wiley. 

Appellants,  in  the  spring  of  1873,  sold  the  appellee  and 
various  other  persons,  a  commercial  fertilizer,  known  as  the 
"  Soluble  Pacilic  Guano,"  for  which  the  purchasers  executed 
notes,  reciting  that  consideration.  These  notes  not  having 
been  paid,  appellants  brought  seventeen  suits  against  the 
purchasers  in  the  circuit  court,  where,  by  agi'eement  of  coun- 
sel, the  cases  were  tried  together,  all  the  cases  going  off  below 
on  the  judgment  rendered  in  the  present  case,  which  it  was 
agreed  should  be  a  test  case  in  this  court,  the  others  to  abide 
the  event  of  this  appeal. 

The  case  was  tried  on  issue  joined  on  pleas  of  7ion  assumf- 
sit  and  failure  of  consideration. 

It  was  agreed  that  "  none  of  the  bags  of  Soluble  Pacific 
Guano  sold  to  the  defendant  were  branded  or  stamped  with 
an  inspector's  brand  in  the  State  of  Alabama,"  and  that  Dr. 
James  Gillespie,  "  sole  inspector  for  Henry  county,  was  called 
upon  and  requested  by  plaintiff's'  agents  to  iusjDect  and  brand 
all  the  guano  they  received  for  sale  in  the  year  1873  ;  that 
said  Gillespie  went  to  Columbia  and  Gordon  to  inspect  said 
guano,  and  took  a  sample  from  each  bulk,  and  was  paid  his 
legal  fees  for  such  inspection,  but  said  Gillespie,  as  inspector, 
failed  or  refused  to  inspect  or  brand  the  said  sacks  of  guano. 
Gillespie  went  to  Columbia  and  Gordon  and  took  a  sample 
but  one  time." 

There  was  much  testimony  introduced  to  show  that  the 
plaintiffs  had  warranted  the  guano,  and  that  it  was  worthless, 
but  as  the  case  did  not  go  off  on  that  point,  no  further  ref- 
erence need  be  made  to  it. 

The  court  charged  the  jury,  among  other  things,  that  the 
"Act  to  protect  planters  of  this  State  from  imposition  in  the 
sale  of  fertilizers,"  was  a  constitutional  law,  and  unless  every 
sack,  bag  or  package  of  said  guano  was  inspected,  ana- 
lyzed and  stamped,  or  branded,  with  an  inspector's  brand  or 
stamp  in  this  State,  before  the  same  was  offered  for  sale  and 
sold,  that  the  sales  were  in  violation  of  the  law,  and  plain- 
tiffs could  not  recover." 

Exception  was  reserved  to  this  charge,  and  it  is  now 
assigned  as  error. 

Gates  &  Bro.,  for  appellant. — The  appellee  here  is  parti- 
ceps  crimhihs  in  the  illegal  act  of  sale.  He  asserts  only 
rights  which  the  State  allows  him  to  assert  for  its  good,  and 
not  out  of  regard  for  him.  If  the  State  is  estopjoed,  he  is 
also.  The  State,  whose  authority  is  sought  to  be  invoked  to 
annul  this  sale,  is  itself  estopped.     Its  officer  failed  to  do 
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tis  duty.  Appellants  did  theirs.  Can  it  be  that  the  State 
will  declare  a  forfeiture  because  a  law  was  not  complied 
with,  when  it  is  its  fault  that  the  law  was  not  carried  out — 
when  the  act  of  its  agent  made  it  impossible  for  appellants  to 
comply  -with  the  law,  although  they  vainly  endeavored  to  do 
so  ?  The  State  can  not  take  advantage  of  its  own  wrong. — 
Brent  v.  State,  43  Ala.;  Boyd  d-  Jackson  v.  State,  46  Ala. 

The  inspection  act  does  not  declare  sales  void,  but  simply 
imposes  a  penalty  on  the  seller. — Harris  v.  Runnels,  12  How- 
ard, 79.  The  repeal  of  the  statute  requiring  the  inspection, 
without  any  saving  clause,  takes  away  all  offenses  growing 
out  of  that  act.— 46  Ala.  603  ;  4  Ala.  487  ;  6  Cranch,  329  ;  2 
Peters,  380 ;  49  Barbour,  524 ;  Brooklyn  Life  Ins.  Co.  v.  Bled- 
soe, 52  Ala.  538. 

r.  M.  Wood,  for  appellee. — The  contract  was  clearly  ille- 
gal and  void.  Until  actual  inspection  of  the  guano,  it  was  a 
violation  of  law  to  sell  it.  The  plaintiff  could  have  com- 
pelled an  inspection.  The  State,  in  general,  is  not  liable  for 
the  misfeasance  of  its  officers,  or  an  insurer  against  loss  by 
them.  The  sale  being  void,  the  repeal  of  the  statute  then 
in  force  will  not  give  it  life. — See,  as  to  illegality  of  sale, 
2  Benj.  on  Sales,  430-3;  1  Brick,  Dig.  377. 

STONE,  J.— In  Shirjimj  v.  Eostivood,  9  Ala.  200,  this  court 
said :  "  It  has  been  repeatedly  determined  that  a  penalty  in- 
flicted by  statute  upon  an  offense,  implies  a  prohibition,  and  a 
contract  relating  to  it  is  void,  even  where  it  is  not  expressly 
declared  by  the  statute  that  the  contract  shall  be  void." 
Many  authorities  are  cited  in  support  of  this  proposition. 

In  Saltmarsh  v.  Tuthill,  13  Ala.  406,  this  language  is  quoted 
with  approbation. 

In  O'Donnell  v.  Siceeney,  5  Ala.  468,  this  court,  after  stating 
the  principle  as  above,  added :  "It  would  indeed  be  a  strange 
anomaly  if  a  contract,  made  in  violation  of  a  statute,  and 
prohibited  by  a  penalty,  could  be  enforced  in  the  courts  of 
the  same  country  whose  laws  are  thus  trampled  on  and  set 
at  defiance." 

In  Milton  v.  Haden,  32  Ala.  36,  this  court  said  "  that  a  con- 
tract founded  on  an  act  which  the  law  prohibits  under  a 
penalty,  is  void."  To  the  same  effect  is  Dodson  v.  Harris, 
lO  Ala.  566 ;  Gwnter  v.  Lecky,  30  Ala.  591.  In  the  case  last 
cited,  and  in  3IcGehee  v.  Lindsay,  6  Ala.  16,  this  court  went 
farther  and  said  :  "  It  is  not  necessary  that  a  statute  should 
impose  a  penalty  for  doing  or  omitting  to  do  something,  in 
order  to  make  a  contract  void  which  is  opposed  to  its  opera- 

Voii.  UY. 


1875.]  or  ALABAMA.  153 

[Woods  &  Co.  V.  Armstrong.] 

tion."  See,  also,  Black  dc  Manning  v.  Oliver,  1  Ala.  449; 
Walker  v.   Gregory,  36  Ala.  180. 

The  rule  above  declared  is  not  only  founded  in  the  sound- 
est principles  of  morality  and  public  policy,  but  its  enforce- 
ment is  necessary  to  maintain  the  supremacy  of  the  laws 
and  the  dignity  of  the  State. 

Each  of  the  suits  in  the  present  record  is  founded  on  a 
note,  which  expresses  as  its  consideration  "Soluble  Pa- 
cific Guano,"  sold  to  the  defendant.  Soluble  Pacific  Guano 
is  a  fertihzer,  and  was  sold  as  such  during  the  early  months 
of  1873;  the  dates  of  the  several  notes  declared  on.  It  is 
one  of  the  admitted  facts  in  this  record  that  the  Soluble  Pa- 
cific Guano  sold  to  the  several  defendants,  whose  cases  are 
presented  in  this  record,  was  never  inspected  in  this  State, 
or  by  its  inspector,  or  any  sub-inspector,  under  the  statute 
"  To  protect  the  planters  of  this  State  from  imposition  in  the 
sale  of  fertilizers,"  approved  March  8,  1871.  That  statute 
declares  "  that  any  person  who  shall  sell,  or  ofier  for  sale, 
within  this  State,  any  fertilizer  manufactured  in  or  imported 
into  this  State,  which  has  not  been  inspected,  stamped,  and 
certified  to, shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  in  any  court  having  juris- 
diction, shall  be  fined  not  more  than  one  thousand  dollars." 

On  the  admitted  facts  in  this  record,  this  case  is  brought 
directly  within  the  principles  declared  above,  and  there  can 
be  no  recovery  in  these  suits,  unless  the  appellant  has  sliown 
a  sufiicient  excuse  for  not  having  the  fertilizer  inspected. 
He  contends  he  did  all  he  could  to  comply  with  the  law,  in 
this,  that  he  procured  the  sub-inspector  for  his  county  to 
visit  his  warehouse,  and  that  such  sub-inspector  examined 
the  packages,  took  samples,  and  promised  to  jierform  his 
part  of  the  service.  That  he  subsequently  called  the  atten- 
tion of  the  sirt3-inspector  to  the  subject,  and  urged  him  to 
act,  but  such  sub-inspector  pleaded  other  engagements,  and 
informed  the  seller  he  .might  proceed  to  sell,  and  it  would  all 
be  right. 

Another  argument  urged,  why  Ave  should  hold  this  case 
not  within  the  rule  above  declared,  is,  that  on  the  24th 
December,  1874,  the  statute  requiring  inspection  of  fertilizers 
was  repealed. — Pamp.  Acts,  244.  The  precise  point  made 
is,  that  inasmuch  as  the  illegality  of  the  contract  consists  in 
the  fact  that  it  was  made  in  violation  of  a  statute  imposing 
a  penalty  for  its  breach,  the  repeal  of  that  statute,  although 
efl'ected  since  the  trial  and  judgment  in  the  court  below, 
relieves  the  contract  of  all  illegal  taint,  and  neutralizes  the  de- 
fense tlien  successfully  made.  In  point  of  fact,  these  several 
suits  were  tried  and  determined  at  the  spring  term  of  the 
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circuit  court,  1874,  before  tlie  enactment  of  the  repealing 
statute. 

In  answer  to  the  argument  first  above  stated,  it  is  obvious 
that  the  law  requiring  the  inspection  of  fertilizers,  was 
enacted  to  protect  planters  from  imposition — imposition  in 
the  sale  to  them  of  fertilizers,  without  the  guaranty  to  them 
which  inspection  affords  of  the  quality  of  the  article 
they  are  purchasing.  Without  such  guaranty,  the  planter, 
usually  unskilled  in  agricultural  chemistry,  may  be  greatly 
injured  by  the  quality  of  the  article  he  is  induced  to  pur- 
chase. For  such  injury,  the  law  can  not  afford  him  complete 
indemnity.  This  statute  was  passed  in  the  interest  of  a 
class  which  may  justly  be  styled  the  causa  causans  of  all 
wealth,  if  not  of  all  other  industries.  Most  civilized 
nations  have  made  it  a  part  of  their  policy  to  extend  a  fos- 
tering care  over  agi-icultural  pursuits.  Such  was  the  policy 
which  dictated  this  statute,  and  as  such  we  must  measure 
the  consequences  which  result  from  its  disregard.  AVhether 
the  provisions  of  this  statute  were  wise  or  not,  it  is  not  our 
province  to  determine.  While  in  existence,  it  was  a  binding 
rule  of  action,  and  its  subsequent  repeal  did  not  imjtair  its 
binding  force  while  it  remained  on  the  statute  book.  It 
expressed  a  legislative  pohcy  which  we  have  no  ri^ht  to  dis- 
regard. We  have  been  referred  to  no  authorities  m  support 
of  either  of  the  above  propositions,  and  we  have  found  none. 
We  think  the  excuse  offered,  why  the  fertilizer  was  not 
inspected,  is  insufficient.  The  statute  contains  no  such 
exception ;  and  the  seller,  before  making  sale,  or  offering  for 
sale,  should  have  taken  steps  to  secure  or  coerce  inspection, 
stamp  and  certificate.  While  we  have  no  foundation  for 
imputing  any  wish  to  evade  or  violate  the  law  in  this  case, 
we  think  the  course  pursued  by  the  seller  and  sub-inspector 
might  lead  to  collusions  very  detrimental  to  the  class  the 
statute  was  designed  to  protect. 

We  are  equally  convinced  that  the  argument  second  above 
urged  is  unsound.  The  legality  of  t;he  contract  must  be 
tested  and  determined  by  the  law  as  it  stood  when  the  con- 
tract was  made.  The  repeal  of  the  statute  in  1874,  can  not 
retroact  so  as  to  make  valid  a  contract  made  in  1873,  which 
was  at  that  time  illegal,  under  a  statute  then  of  force. — Mays 
V.  Williams,  27  Ala.  267.  True,  in  this  case,  that  in  the 
repealing  statute  of  1874,  there  is  no  saving  clause  as  to 
penalties  previously  incurred.  We  apprehend,  however,  that 
section  4151  of  the  Revised  Code  would  have  prevented  the 
result  contended  for,  even  if  the  case  had  been  one  of  pros- 
ecution for  the  offense  committed.     The  principle,  however, 
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even  without  our  saving  statute,  has  no  application  to  the 
question  we  are  considering. 

What  we  have  said  above  is  decisive  of  these  cases  in  any 
event,  and  we  deem  it  unnecessary  to  consider  the  other 
questions  raised  by  the*  assignments  of  error. 

Judgment  of  the  circuit  court  affirmed. 


Miller  v.  The  State. 

Indictment  for  Murder. 

1.  Mi.snomei' ;  how  taken  advantage  of. — The  misnomer  of  the  defendant 
mnst  be  taken  advantage  of  by  plea  in  abatement,  before  arraignment  and 
plea  to  the  merits;  it  is  too  late  to  raise  the  objection  atterwards. 

2.  Jury ;  iclicn  mnst  fix  term  of  hnprisonmeid.  —  On  conviction  for  murder  iu 
the  second  degree,  the  jury  may  affix  imprisonment  iu  the  penitentiary  for 
any  niimber  of  years  they  see  lit,  not  less  than  ten. 

3.  blunter  in  the  fivnt  degree  ;  how  long  mediee  and  premedilafion  vmst  exist  to 
constitute. — Deliberation  and  premeditation  need  not  exist  for  any  appreciable 
space  of  time,  before  a  willful  and  malicious  killing,  to  constitute  murder  in 
the  first  degree. 

4.  Charge  ;  when  should  he  given. — A  written  charge,  asserting  a  correct  legal 
proposition,  and  not  abstract,  can  not  be  condemned  as  mislcadiiig,  because  it 
is  lounded  on  part  only  of  the  evidence,  or  may  seem  to  give  undue  promi- 
nence to  the  facts  on  which  it  is  predicated.  It  should  be  given,  followed  by 
additional  explanatory  charges  from  the  court. 

Appeal  from  Circuit  Court  of  Russell. 

Tried  before  Hon.  J.  E.  Cobb. 

The  appellant,  under  the  name  of  William  A.  Miller,  was 
indicted  for  the  murder  of  one  John  Ford.  There  was  some 
evidence  tending  to  show  that  the  defendant  apprehended  an 
attack  from  Ford,  The  evidence  showed  that  the  deceased 
and  accused  had  met,  about  an  hour  before  the  killing,  and 
attempted  to  fight,  but  had  been  ])revented  from  doing  so  by 
mutual  friends;  that  the  accused  had  left  the  place,  and 
shortly  afterwards  returned  with  a  pistol.  The  deceased  was 
standing  in  front  of  a  store,  when  accused  went  up  to  him 
and  asked  if  he  meant  what  he  said  about  him  that  niorning. 
He  replied :  "Yes,  God  damn  you,  I  did."  The  defendant 
then  struck  him  in  the  face  with  his  fist,  and  after  a  short 
struggle,  stepped  back,  and  fired  upon  him  with  a  pistol, 
infiicting  a  wound  which  killed  deceased. 

The  defendant  then  asked,  among  others,  the  following 
charge  :  "  If  the  jury  believe  from  the  evidence  that  the 
defendant  had  good  reason  to  apprehend  an  attack  from  the 
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deceased,  before  he  got  his  pistol,  he  had  a  right  to  get  his 
pistol  to  defend  himself."  This  Charge  the  court  refused. 
The  jury  having  remained  out  all  night,  without  being  able 
to  agree,  came  into  court  and  asked  "what  length  of  time 
should  be  allowed  to  expire  before  premeditation  or  malice 
might  be  assumed  to  ensue."  To  this  inquiry  the  court 
replied  "  that  no  particular  length  of  time  was  necessary ; 
that  premeditation  or  malice  might  ensue  upon  the  instant ; 
that  all  the  jury  had  to  do  was  to  ascertain  from  all  the  evi- 
dence whether  or  not  it  existed  at  the  time  of  the  shooting ; 
that  if  it  did  so  exist,  and  the  killing  was  done  by  defendant, 
and  done  with  premeditation,  deliberation,  willfulness,  and 
malice,  they  could  find  the  defendant  guilty  of  murder  in 
the  first  degree  ;  but  that  these  four  ingredients  were  neces- 
sary to  constitute  murder  in  the  first  degree,  and  that  the 
jury  must  be  able  to  say  that  the  killing  was  a  willful,  delib- 
erate, and  malicious  killing,  before  they  could  find  the 
defendant  guilty  of  murder  in  the  first  degree."  To  this 
charge  defendant  excepted. 

The  jury  found  the  defendant  guilty  of  murder  in  the  sec- 
ond degree,  and  afiixed  as  punishment  imprisonment  in  the 
penitentiary  for  forty  years.  Motion  in  arrest  of  judgment 
was  made,  on  the  ground  that  the  indictment  stated  the 
name  of  the  prisoner  to  be  William  A.  Miller,  while  his  true 
name  was  Wiley  A.  Miller,  and  that  the  jury  having  returned 
a  verdict  of  guilty  of  murder  in  the  second  degree,  had,  in 
effect,  affixed  as  punishment  the  punishment  provided  by  law 
for  murder  in  the  first  degree,  viz.,  imprisonment  for  life." 
This  motion  was  overruled,  and  sentence  passed  on  the 
verdict. 

Neither  record  nor  docket  gives  name  of  counsel  for 
appellant. 

John  W.  A.  Sa^stford,  Attorney  General,  contra. 

BRICKELL,  C.  J. — The  misnomer  of  a  defendant  in  an 
indictment  is  matter  of  a  plea  in  abatement,  not  of  objection 
on  the  trial  after  arraignment  and  the  plea  of  not  guilty,  or 
of  motion  in  arrest  of  judgment. 

The  statute  commits  to  the  discretion  of  the  jury  the  pun- 
ishment of  murder  in  the  second  degree,  subject  to  no  other 
limitation  than  that  it  must  be  imprisonment  in  the  peniten- 
tiary, or  hard  labor  for  the  county,  for  a  term  not  less  than 
ten  years.  If  the  facts  of  the  case  seem  to  them  to  require 
it,  they  may  impose  imprisonment  for  fife,  or  for  any  number 
of  years  exceeding  ten. — R.  C.  §  3654 
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The  charges  given  by  the  court  are  free  from  error.  They 
assert  only  the  familiar  rule  that,  to  constitute  murder  in  the 
first  degree,  there  need  not  be,  for  any  appreciable  space  of 
time  before  the  killing,  deliberation  and  premeditation  on 
the  part  of  the  slayer.  These  must  concur  with  willfulness 
and  malice  to  make  up  the  offense.  It  is  enough  that  they 
existed,  though  instantaneous  with  the  commission  of  the 
deed.— Whart.  Hom.  §  180 ;  People  v.  Williams,  43  Cal.  344. 

Previous  preparation  for  a  rencounter  evinces  deliberation 
and  premeditation,  and  unexplained  is  evidence  of  express 
mahce.  It  may  have  been  argued  for  appellant  that  he  did 
not  obtain  and  carry  the  pistol  after  the  first  altercation  for 
the  purpose  of  attack,  but  for  defense,  and  that  therefore 
the  inference  of  malice  which  could  be  properly  drawn  from 
the  fact,  was  repelled.  It  is  a  legal,  constitutional  right  to 
bear  arms.  The  only  restraint  on  the  right  is  that  they 
must  not  be  concealed  about  the  person.  This  restraint  is 
removed,  if  the  person  has  good  reason  to  apprehend  an 
attack. — E.  C.  §  3555.  As  an  abstract  legal  proposition,  it 
may  be  correctly  asserted  that  if  the  appellant  had  good 
reason  to  apprehend  an  attack  from  the  deceased,  he  had  the 
right  to  arm  himself  for  defense.  Such  reason  ap]^earing, 
the  presumption  of  malice  would  be  lessened,  or  it  may  be 
entirely  repelled,  in  the  judgment  of  the  jury.  The  difii- 
culty  we  have  is  not  in  the  correctness  of  the  proposition,  but 
in  reaching  the  conclusion  the  record  discloses  evidence 
rendering  it  applicable  to  this  case.  We  can  n.ot  say,  after  a 
careful  examination  of  the  record,  there  is  not  some  evi- 
dence, though  it  may  be  weak,  or  countervailed  by  other 
e\'idence,  rendering  it  proper  the  proposition  should  have 
been  given  in  charge  to  the  jury.  AVitliout  such  evidence, 
the  charge  requested,  asserting  the  proposition,  would  have 
been  abstract,  and  its  refusal  not  erroneous.  The  rule  of 
this  court  is,  that  a  charge  based  partly  or  entirely  on  a  state 
of  facts,  of  which  there  is  no  evidence,  should  be  refused. — 
1  Brick.  Dig.  338,  §  41.  But  a  charge  can  not  be  considered 
abstract  when  there  is  evidence,  however  weak,  tending  to 
support  it.— lb.  §  42.  Nor  can  a  charge  be  regarded  as  mis- 
leading because  it  is  founded  on  a  part  only  of  the  evidence, 
or  because  it  may  seem  to  give  undue  prominence  to  the 
facts  on  which  it  rests,  or  to  a  particular  phase  of  the  case. 
Bell  V.  Troy,  35  Ala.  184.  Such  a  charge  would  require  from 
the  court  an  additional  charge  divesting  it  of  the  injurious 
consequences  apprehended  from  it.  While  we  are  con- 
strained to  the  conclusion,  the  charge  requested  asserts  a 
correct  legal  pro]30.sition,  and  is  not  without  some  evidence, 
weak  though  it  may  be,  to  support  it,  and  its  refusal  erro- 
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neous,  it  should  have  been  followed  by  additional  instruc- 
tions. The  right  of  the  appellant  was  to  obtain  and  carry 
the  pistol  for  defense,  not  for  aggression.  His  responsibility 
for  its  subsequent  use  is  not  diminished  because  of  the  right 
he  had  to  obtain  and  carry  it.  If,  after  having  obtained  it, 
he  repaired  to  the  place  of  the  first  quarrel,  expecting  to 
meet  the  deceased,  and  provoked  the  fatal  rencounter,  the 
degree  of  his  guilt  is  the  same  it  would  have  been  if  no  rea- 
son for  apprehending  an  attack  had  been  furnished  by  the 
previous  conduct  of  the  deceased.  Or,  if  in  mutual  combat, 
without  the  existence  of  imminent  peril  to  life,  or  of  great 
bodily  harm,  he  took  the  life  of  the  deceased,  the  measure  of 
criminal  responsibility  is  not  lessened,  because  of  the  exist- 
ence of  a  reasonable  apprehension  of  attack,  justifying  arm- 
ing for  its  resistance.  The  existence  of  such  apprehension 
in  this  case,  is  material  only  as  it  affects  the  question  of 
malice.  If,  notwithstanding  the  existence  of  such  apprehen- 
sion, the  jury  are  satisfied  that  the  killing  was  malicious — 
that  the  weapon  was  obtained,  not  for  the  purpose  of 
defense  alone,  but  with  a  \dew  to  a  rencounter,  in  which  the 
appellant  intended  to  take  the  life  of  the  deceased,  and 
which  he  intended  to  provoke,  or  did  not  intend  to  avoid,  the 
degree  of  the  offense  is  not  mitigated.  Accompanied  by 
additional  instructions,  the  charge  requested  should  have 
been  given.  The  error  of  refusal  compels  a  reversal  of  the 
judgment,  and  remandment  of  the  cause. 

The  appellant  must  remain  in  custody  until  discharged  by 
due  course  of  law. 


Richardson  i?.  The  State. 

Indictment  for  Rape. 

1.  Errcmeons  chan/e  ;  ivhen  vot  ground  for  reversal.— Ertoneonfi  iustructious 
to  the  jury  will  not  work  a  reversal  unless  excepted  to. 

2.  CItnrqeto  jury ;  qunllficailov  of,  ichen  not  erroneous. — It  is  not  error  to 
add  a  qualification,  asserting  a  correct  le^al  proposition,  to  a  charge  requested 
orally. 

3.  Indictment  for  rape;  ichat  defendnnt  may  he  competed  of,  wnder. —Under  an 
indictment  for  rape,  a  conviction*  may  be  had  of  assault  with  intent  to  commit 
rape,  or  assault  and  battery  ;  and  a  charge  requiring  the  jury  to  acquit  unless 
they  believe  the  dtfandimt  did  the  deed  "  as  charged,"  is  properly  refused. 

4.  Charge ;  when  pi-operh/  refused.— A.  charge  based  partly  on  a  state  of  facts 
of  which  there  does  not  appear  to  havtf  been  any  evidence,  is  abstract,  and  for 
that  reason  may  be  refused. 

Vol.  liv. 
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Appeal  from  Circuit  Court  of  Greene. 

Tried  before  Hon.  Luther  K.  Smith. 

The  appellant  was  indicted  for  rape  upon  one  Yiney  Hicks. 
She  was  examined  as  a  witness,  and  testified  to  the  circum- 
stances of  the  assault  upon  her,  and  that  the  defendant  threw 
her  down,  and  accomplished'  his  purpose.  She  made  but 
little  outcry  then,  but  told  some  persons  afterwards.  The 
testimony  showed  that  she  came  to  a  field  where  defendant 
was  at  work,  to  collect  a  small  debt  he  owed  her,  and  a  wit- 
ness for  the  defense  testified  that  he  was  at  work  near  by 
when  the  prosecutrix  came  up  ;  that  defendant  was  engaged 
in  riving  boards,  without  having  on  any  shirt,  and  "  she  came 
up  behind  him  and  cut  him  on  the  naked  skin,"  whereupon 
defendant  "slammed  her  on  the  ground,"  and  she  got  up  and 
went  home,  muttering  something  he  could  not  hear. 

This  was  the  substance  of  all  the  testimony,  except  as  to 
venue. 

The  court,  of  its  own  motion,  charged  the  jury,  "  if  they 
believed  from  the  evidence  that  the  defendant,  in  the  county 
of  Greene,  before  the  finding  of  the  indictment,  ravished  by 
force  the  woman,  and  that  he  penetrated  her  person,  then 
they  must  find  the  defendant  guilty,  and  sentence  him  to 
death  by  hanging,  or  confinement  in  the  penitentiary'  for  life  ; 
and  if  they  believed  from  the  evidence  in  the  case  that  the 
defendant  assaulted  the  woman,  with  the  intent  to  ravish 
her,  they  must  find  him  guilty  of  assault  with  intent  to  com- 
mit rape,  and  leave  the  punishment  to  the  court ;  that  if 
they  believed  that  the  defendant  did  not  commit  a  rape,  or 
an  assault  with  intent  to  commit  a  rape,  but  that  he  forcibly 
assaulted,  and  threw  her  down,  they  might  find  him  guilty 
of  assault  and  battery." 

No  exception  was  reserved  to  this  charge. 

The  defendant  then  requested  the  court  orally  to  cliarge 
the  jury  that  "  if  they  believe  from  the  evidence  that  Viney 
Hicks  first  struck  the  defendant  with  a  switch,  on  the  naked 
skin,  that  they  might  consider  this  in  determining  the  guilt 
of  the  defendant  of  the  offense  of  assault  and  battery," 
which  charge  the  court  gave,  but  added,  that  "if  they  believed 
the  assault  made  by  the  prisoner  was  disproportionate  to 
that  received  by  him,  they  might  still  find  him  guilty  of 
assault  and  battery."  To  this  modification,  the  defendant 
duly  excepted,  and  then  requested,  in  writing,  the  following 
charges  to  the  jury:  1st.  "That  if  from  all  the  circum- 
stances, they  did  not  believe  the  defendant  did  the  deed  as 
charged,  they  must  acquit."  2d.  "  That  if  the  jury  find  that 
the  subject  of  the  rape  is  a  woman  of  bad  fame,  and  that  she 
stands  unsupported  by  other  evidence ;  that  she  concealed 
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the  injury  for  a  considerable  length  of  time  after  she  could 
have  complained ;  that  the  act  was  done  at  a  time  when  her 
cries  could  have  been  heard,  and  she  made  none,  then  these 
circumstances  will  proportionally  diminish  the  credit  to  be 
given  to  her  testimony  by  them."  These  charges  the  court 
refused  to  give,  and  an  ex^ception  was  reserved  to  its  ruling. 

Snedecoe,  Cockrell  &  Head,  for  appellant.— A  defendant 
cannot  be  convicted  of  the  crime  of  assault  with  intent  to 
commit  a  rape,  unless  he  actually  attempt  to  cohabit  with 
the  female  by  force  and  against  her  consent.  The  charge 
given  by  the  court  ignored  force  and  non-consent,  which  are 
essential  ingredients  of  the  crime. — 30  Ala.  54. 

John  W.  A.  Sanford,  Attorney  General,  contra. — Oral 
charges  may  be  modified  or  qualified  so  as  to  prevent  mis- 
leading the  jury. — Morris  v.  State,  25  Ala.  58. 

Both  charges  asked  by  the  defendant  were  abstract,  there 
being  no  evidence  of  the  character  of  the  witness  introduced. 
GiUiam  v.  The  State,  50  Ala. 

The  charges  asked  must  assert  absolutely  correct  legal 
propositions,  applicable  to  the  evidence,  and  if  defective  in 
any  particular,  their  refusal  is  no  ground  for  reversal. — Colien 
V.  The  State,  50  Ala.  108 ;  Irvin  v.  The  State,  50  Ala.  181. 

STONE,  J. — We  find  nothing  in  this  record  to  require  a 
reversal  of  the  sentence  of  conviction.  In  the  general  charge, 
there  is  at  least  one  error  of  expression,  but  no  exception  is 
taken  to  any  part,  or  even  to  the  whole  of  that  charge.  We 
have  repeatedly  held  that  we  will  not  reverse  for  erroneous 
instructions  to  the  jury  unless  there  be  exception  reserved  to 
such  instructions.  The  reason  is  obvious.  If  exception  be 
taken,  the  error,  if  any,  may  be  cured  by  a  correction  of  the 
erroneous  ruHng;  or,  adverse  counsel  may  prefer  to  with- 
draw such  ruling,  rather  than  incur  the  hazard  of  a  reversal. 
Johnson  v.  State,  29  Ala.  62;  Jones  v.  Jones,  42  Ala.  218;  inuin 
V.  State,  50  Ala.  181 ;  Murphy  v.  State,  54  Ala. 

This  disposes  of  all  the  points  raised  on  the  general 
charge. 

The  qualification  of  the  charge  requested  orally  by  defend- 
ant, and  given  by  the  court,  asserts  a  correct  legal  proposi- 
tion, and  is  no  ground  of  error. — Mooney  v.  State,  33  Ala. 
419  ;  Morris  v.  State,  25  Ala.  57.      ' 

Two  charges  were  asked  by  the  defendant  in  writing — 
refused  by  the  court,  and  exceptions  reserved.  The  first  of 
the  two  is  free  from  fault,  except  in  the  last  clause.     The 
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only  deed  charged  in  the  indictment  is  rape.  Yet,  under  the 
indictment,  the  defendant  could  be  convicted  of  either  rape, 
assault  with  intent  to  commit  rape,  or  assault  and  battery. 
The  charge  assumes  that  if  the  jury  are  not  convinced 
"  beyond  a  reasonable  doubt  that  the  defendant  did  the  deed 
as  charged,  they  must  acquit.''''  This  charge,  if  given,  would 
have  precluded  the  jurj^  from  convicting  the  defendant  of 
either  of  the  lesser  offenses. — Martin  v.  Hill,  42  Ala.  275. 

The  second  charge  asked  contains,  as  an  element  of  its 
hypothesis,  "  that  the  subject  of  the  rape  is  a  woman  of  bad 
fame."  The  bill  of  exceptions  affirms  that  it  contains  "  all 
the  testimony  in  the  case."  It  contains  no  evidence  of  the 
woman's  character  or  fame.  This  constituted  the  charge 
abstract,  to  the  extent  pointed  out,  and  justifies  its  refusal. 
1  Brick.  Dig.  338,  §  41. 

The  judgment  of  the  circuit  court  is  affirmed,  and  the  sen- 
tence of  the  law  must  be  executed. 


Harris  et  als,  v.  Murfree. 

Summary  Proceeding  against  Sheriff  and  Sureties. 

1.  Execution,  failure  to  make  money  on;  measure  of  damages. — Where  a  sher- 
ifif  fails  to  make  money  on  an  execution,  vhieh,  by  the  use  of  duo  diligence, 
could  have  been  collected,  by  a  sale  of  lands  of  the  defendent  in  execution, 
the  measure  of  damuges,  for  which  the  sheriflf  and  his  sureties  are  answerable, 
is  the  sum  which  would  have  been  produced  by  a  sale  of  the  land.  To  show 
that  the  sheriff  was  wanting  in  diligence,  oral  evidence  is  admissible  to  prove 
that  the  defendant  in  execu^^ion  was  in  possession  of  the  laud,  but  not  that  he 
was  its  reputed  owner. 

'2.  Qaere. — Is  a  plaintiff  entitled  to  any  jud^jiuent  in  a  summary  proceed- 
ing, or  to  maintain  it  at  uU  against  the  sheriff  and  his  sureties,  under  section 
3ii33  of  the  Revised  Code,  unless  the  evidence  shows  that  the  whole  amount  of 
the  judgment  could  have  been  made  by  use  of  due  diligence  ;  the  only  judg- 
ment authorized  by  the  statute  being  for  the  amount  of  the  execution,  inter- 
est, and  ten  per  cent,  damages. 

3.  Charge  to  jiu-y ;  when  erroneous. — A  charge  to  the  jurj-  that  "the  title  of 
the  defendant  in  execution  has  been  sufficietitly  proved  ;  that  the  only  ques- 
tion for  them  to  determine  is  the  true  value  of  the  land;  that  its  market  value, 
or  what,  it  would  have  brought  at  execution  sale,  could  not  be  considered,"  is  a 
inauitest  invasion  of  the  province  of  the  jury. 

Appeal  from  Circuit  Court  of  Hale. 
Tried  before  Hon.  Geohge  H.  Craig. 

At  the  fall  term,  1873,  of  the  circuit  court  of  Hale,  Mur- 
free recovered  a  judgment  against  John  and  Jabez  Nelson. 
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Execution  was  issued  and  placed  in  the  hands  of  appellant, 
as  sheriff,  on  the  21st  day  of  November,  1873.  Harris  kept 
the  execution  in  his  hands  until  March,  1874,  and  then 
returned  it  with  this 'endorsement :  "Beturned  no  property 
found  in  my  county,  subject  to  the  satisfaction  of  this  exe- 
cuticm."  On  the  making  of  this  return,  Murfree  moved  for 
a  judgment  against  the  appellant  and  his  sureties,  alleging 
that  the  failure  to  make  the  money  on  the  execution  was 
caused  by  lack  of  due  diligence. 

Harris  answered,  denying  lack  of  due  dihgence,  and  a  trial 
was  had  on  a  plea  of  not  guilty. 

Murfree  introduced  a  witness,  who  testified  that  the 
defendants  in  execution  were  the  reputed  owners  of  an  undi- 
vided interest  in  certain  lands  in  Hale  county  during  the 
time  the  execution  was  in  the.  hands  of  the  sheriff,  but  that 
he  did  not  know  what  the  lands  would  have  brought  in  the 
fall  of  1873.  It  was  admitted  that  the  only  property  which 
the  defendants  had,  liable  to  pay  the  execution,  was  their 
undivided  interest  as  heirs  at  law,  in  the  estate  of  a  brother, 
whose  estate  was  being  administered  on  at  the  time.  One 
of  the  plaintiffs'  attorneys  testified  that  he  had  informed  the 
sheriff,  before  the  return  of  the  execution,  of  the  interest  of  the 
defendants  in  the  estate  of  their  brother,  and  advised  him 
to  levy  on  the  same. 

Harris  testified  that  he  made  diligent  enquiries,  and 
became  convinced  that  a  levy  and  offer  of  sale  would  only 
increase  costs,  and  for  that  reason  he  had  returned  the  exe- 
cution. The  court  then  charged  the  jury  that  "  the  defend- 
ants' title  to  the  property  was  sufficient!}^  proved,  and  that 
the  only  question  left  for  them  to  determine  was  the  true 
value  of  the  property.  You  cannot  consider  its  market  value, 
or  what  it  would  have  brought  at  execution  sale." 

The  jury  found  that  defendant's  interest  in  the  lands  was 
worth  one  thousand  dollars,  and  the  court  thereupon  ren- 
dered judgment  for  that  amount  in  favor  of  Murfree,  against 
Harris  and  his  sureties,  hence  the  appeal. 

Gakrett  &  Walkee,  for  appellants. 

Walker,  Pittman  &  Walker,  contra. 

BEICKELL,  C.  J. — This  was  a  summary  proceeding 
against  the  appellants,  a  sheriff  and  his  sureties,  under  sec- 
tion 3033  of  the  Revised  Code,  to  recover  judgment  for  the 
default  of  the  sheriff  in  not  making  the  money  on  an  execu- 
tion, which  could  have  been  made  by  due  diligence.     An 
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issue  was  formed  between  tlie  parties,  wliicli  was  submitted 
to  a  jury  for  trial,  the  issue  being  a  denial  of  the  truth  of 
the  allegations  of  the  motion.  The  official  capacity  of  the 
principal,  nor  the  fact  of  the  suretyship  of  his  co-defendants 
was  controverted ;  nor  was  the  fact  that  an  execution  in  favor 
of  the  plaintiff  in  the  motion,  corresponding  to  that  described, 
came  to  the  hands  of  the  sheriff  to  be  levied  and  returned. 
The  point  of  controversy  w^as  as  to  his  ability,  by  due  dili- 
gence, to  have  levied  it  on  property  subject  to  it,  and  suffi- 
cient for  its  satisfaction.  The  evidence  was  entirely  oral, 
and  related  to  the  ownership  by  the  defendants  in  execution, 
of  real  estate,  and  its  value.  The  court  charged  the  jury  as 
follows :  "  The  defendants'  title  to  the  property  has  been 
sufficiently  proved,  and  the  only  question  left  for  you  to 
determine  is  as  to  the  true  value  of  the  property.  You  can- 
not consider  its  market  value,  or  what  it  w^ould  have  brought 
at  execution  sale."  To  this  charge  an  exception  was  reserved, 
and  it  is  now  assigned  as  error. 

The  charge  assumes,  as  fully  proved,  all  that  the  evidence 
tended  to  prove — that  the  defendants  in  execution  had  an 
interest  in  lands,  the  subject  of  levy  and  sale,  and  that  the 
sheriff  was  fully  informed  of  such  interest,  or  by  the  use  of 
due  diligence  could  have  obtained  such  information  in  time 
to  have  levied  the  execution,  and  made  the  money.  It  is  a 
manifest  invasion  of  the  province  of  the  jury,  and  is  of  con- 
sequence erroneous. — Jones  v.  Fort,  36  Ala.  449  ;  McDougald 
V.  Rutherford,  30  Ala.  253.  It  is  also  an  invasion  of  the 
province  of  the  jury,  in  not  referring  to  them  the  credibility 
of  the  testimony,  which  w^as  entirely  oral.— 1  Brick.  Dig.  § 
98,  342.  The  plaintiff  was  not  entitled  to  a  judgment  with- 
out affirmative  proof,  satisfactory-  to  the  jury,  that  by  due 
diligence  the  money  could  have  been  made  on  the  execution 
by  the  sheriff. — Adams  v.  IV/nte,  2  Ala.  37.  Whether  such 
proof  had  been  made,  and  its  sufficiency,  the  jury  ought  to 
have  determined.  The  court,  by  the  charge,  determines  it 
for  them,  and  limits  their  finding  to  the  value  of  the  lands. 
Charges  less  objectionable  than  this  have  been  often  repu- 
diated by  this  court,  and  the  duty  of  a  judge  in  charging  a 
jury  not  to  assume  as  proved  any  fact  which  the  evidence 
only  tends  to  prove,  and  to  leave  the  jury  free  to  pass  on  the 
credibility  of  the  evidence,  enforced  in  strong  terms. 

The  charge  is  also  erroneous  in  narrowing  the  inquiry  of 
the  jury  to  the  true  value  of  the  lands,  and  instructing  them 
not  to  consider  the  market  value,  or  what  they  would  have 
brought  at  execution  sale.  A  sheriff,  in  making  a  levy,  is 
bound  to  bear  in  mind,  the  fact  known  to  all,  that  property, 
real  or  personal,  at  forced  sales,  under  legal  process,  but  sel- 
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dom  commands  its  real  value.  He  must,  of  consequence, 
make  his  levies  with  a  view  to  this  fact,  and  cannot  be 
charged  for  an  excessive  levy  because  the  real  value  of  the 
property  seized  may  exceed  the  sum  necessary  to  satisfy  the 
execution,  when  the  extent  of  its  probable  sacrifice  at  forced 
sale  does  not  render  the  levy  disproportionate.  The  sacri- 
fice of  real  estate  at  forced  judicial  sales  was  the  cause  to 
which  the  redemption  law  owes  its  origin,  the  first  of  which 
was  entitled  "  An  act  to  prevent  the  sacrifice  of  real  estate." 
Pamph,  Acts  1841-2,  p.  8.  The  true  measure  of  the  liability 
of  a  sheriff  for  a  failure  to  levy  on  and  make  sale  of  lands, 
under  execution,  is  the  sum  which  would  have  been  produced 
by  the  sale.  That  is  the  extent  of  the  injury  the  plaintiff 
has  sustained,  and  that  alone  is  the  test  by  which  it  can  be 
determined  whether  by  due  diligence  the  money  could  have 
been  made  on  the  execution. —  Governor  v.  Poioell,  9  Ala.  83  ; 
French  v.  Snyder,  30  111.  339. 

In  Johnson  v.  Cunningham,  1  Ala.  249,  which  was  a  proceed- 
ing similar  to  this,  a  suggestion  against  a  sheriff,  that  he 
could,  by  the  use  of  due  diligence,  have  made  the  money  on 
an  execution,  it  is  said  it  is  permissible  to  show  by  oral  evi- 
dence that  the  defendant  in  execution  was  in  possession  of 
the  land,  but  not  that  he  was  its  reputed  oivner.  It  is  too 
plain  for  argument  that  the  evidence  that  the  defendants  in 
execution  were  the  reputed  owners  of  an  interest  in  the  lands, 
was  not  admissible.  It  would  have  been  more  appropriate 
to  have  objected  to  its  introduction  when  offered,  than 
silently  have  permitted  it  introduced,  and  then  requested 
charges  declaring  'its  insufficiency.  It  is  not  necessary  to 
consider  the  other  matters  presented  by  the  assignment  of 
errors  ;  they  will  not  probably  arise  on  another  trial. 

The  judgment  authorized  by  the  statute,  under  which  the 
plaintiff  is  proceeding,  is  for  the  amount  of  the  execution, 
interest,  and  ten  per  centum  damages.  It  may  be  well  for 
the  parties  to  consider  whether  the  proceeding  is  maintain- 
able, unless  the  evidence  shows  the  whole  amount  of  the 
execution  could,  by  due  diligence,  have  been  collected,  or 
whether  any  other  judgment  than  that  prescribed  can  be 
rendered. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Ezell  and  Walker  v.  The  State. 

Indictment  for  Murder. 

1.  Motion  to  amend  record;  when  not  error  to  refuse. — After  trial  and  verdict 
on  indictment  charging  murder,  committed  by  striking  deceased  with  a  stick, 
club,  "or  other  weapon  of  like  character,"  it  is  too  late  to  raise  the  objection 
that  the  copy  of  the  indictment  served  on  the  prisoner,  used,  in  addition,  the 
words,  "  or  other  weapon  of  like  description;''  and  the  objection  not  having  been 
made  earlier,  it  is  not  error  to  refuse  a  motion  (made  with  a  view  of  moving  in 
arrest  of  judgment)  to  amend  a  recital  in  the  judgment  entry,  that  a  copy  of 
the  indictment  had  been  served  on  the  prisoner,  so  as  to  show  that  the  copy 
differed,  in  the  respect  stated,  from  the  original. 

2.  Indictment,  copy  of,  served  on  prisoner  ;  when  change  in  fatal. — When  there 
is  the  slightest  change  in  meaning,  caused  bj'  words  inserted  in  the  copy  served 
on  the  prisoner,  which  were  not  in  the  original  indictment,  and  the  objection 
was  raised  before  trial,  and  refused,  it  would  be  held  a  fatal  irregularity  by  the 
appellate  court. 

Appeal  from  Circuit  Court  of  Clarke. 

Tried  before  Hon:  Hariiy  T.  TouLMm. 

The  original  indictment  charged  that  the  defendants  killed 
the  deceased  "  by  striking  him  with  a  stick,  club  or  other 
weapon  of  like  character,"  and  the  copy  served  upon  them 
alleged  that  the  killing  was  done  with  a  "  stick,  club  or  other 
weapon  of  like  description  of  Kke  character."  No  objection 
was  made  to  the  correctness  of  the  copy  served  until  after 
trial  and  verdict,  when  a  motion  was  made  to  amend  the 
record,  so  as  to  show  what  papers  were  delivered  to  the  pris- 
oners. This  motion  was  refused,  and  its  refusal  is  now 
assigned  as  error. 

John  Y.  Kelpatrick  and  Alfred  Goldthwaite,  for  appel- 
lants. 

John  W.  A.  Saneord,  Attorney  General,  contra. 

MANNING,  J. — After  a  trial  in  this,  cause  and  verdict  of 
guilty,  a  motion  was  made  (1st)  to  correct  the  judgment  entry 
by  striking  out  the  recital  that  a  copy  of  the  indictment  w^as 
served  on  the  prisoners  one  entire  day  before  the  trial;  (2d) 
to  amend  the  sheriff's  return  certifying  he  had  made  such  a 
service,  (3d)  to  amend  the  minutes  by  setting  forth  therein 
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the  writing  supposed  to  be  a  copy  of  the  indictment,  and 
which  was  served  on  the  prisoners  as  such ;  so  as  to  enable 
the  defendants,  upon  such  amendments  being  made,  to  move 
in  arrest  of  the  judgment  of  the  court,  upon  the  ground  that 
there  had  not  been  a  true  copy  of  the  indictment  served  on 
the  prisoners. 

The  indictment  was  in  the  form  following,  after  statement 
of  the  county,  State  and  term  of  the  court : 

"The  grand  Jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  Henry  Ezell  and  Nelson  Walker, 
unlawfully  and  with  malice  aforethought,  killed  John  A.  Bon- 
durant  by  striking  him  with  a  stick,  club,  or  other  weapon 
of  like  character,  against  the  peace,"  &c. 

The  writing,  purporting  to  be  a  copy,  differed  from  the 
original  only  by  the  insertion  after  the  words,  "or  other 
weapon,"  the  expression,  "of  like  description'' — so  that  the 
latter  part  of  the  supposed  copy  ran  as  follows  :  "  or  other 
weapon  of  like  description,  of  like  character,  against  the 
peace,"  &g. 

Officers  of  the  court  should  take  pains  to  see  that  no  errors  or 
mistakes  occur  in  the  copies  of  original  papers  which  it  is  their 
duty  to  make.  Serious  results  may  follow  very  slight  changes 
of  words  or  the  insertion  of  words  which  are  not  in  the  original. 
In  this  case,  if  there  was  the  slightest  change  in  the  mean- 
ing caused  by  the  words  inserted  in  the  copy  which  were  not 
in  the  original,  and  advantage  had  been  taken  of  it  before 
the  trial,  we  should  hold  that  the  error  was  a  fatal  irregu- 
larity. 

No  objection  having  been  taken  to  this  matter  before  the 
trial,  we  think  it  was  not  error  to  deny  the  motion  to  amend. 

The  judgment  is  affirmed ;  and  as  the  sentence  on  convic- 
tion has  been  suspended  that  the  case  might  be  here  reviewed, 
it  is  adjudged  that  the  prisoners  be  executed  on  Friday,  the 
28th  day  of  July  next,  between  the  hours  of  10  o'clock  before 
noon  and  4  o'clock  in  the  afternoon,  by  being  hanged  by  the 
neck  until  they  are  dead ;  and  the  jailor  who  may  have  cus- 
tody of  them  must  deliver  the  prisoners,  respectively,  to  the 
sheriff  of  Clarke  county,  on  the  demand  of  said  sheriff",  who 
must  execute  this  sentence  in  Clarke  county. 
Voi,.  itty. 
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Mabson  v.  McGowen. 

Ameiulment  Nunc  Pro  Tunic. 

1.  Amendment  nunc  pro  tunc;  what  mffic'ient  to  auiliorize. — Where  the  record 
shows  that  the  plaintiff  in  ejectment  recovered  judgment  on  verdict  for  the 
lands  sued  for,  and  damages  for  use  and  occupation,  this  is  ample  evidence 
on  which  to  base  an  amendment  nunc  pro  tunc,  at  a  subsequent  term,  altering 
the  judgment  so  as  to  make  it  for  the  recovery  of  possession,  and  also  to 
award  with  it  a  writ  of  habere  facias  possessionem. 

Appeal  from  Circuit  Court  of  Dale. 
Tried  before  Hon.  J.  McCaleb  Wiley. 
The  opinion  states  the  facts. 

Arrington  &  Tompkins,  for  appellant. 
Norman  &  Wilson,  contra. 

BKICKELL,  C.  J. — The  appellee  sued  in  the  statutory 
action,  in  the  nature  of  ejectment  for  the  recovery  of  posses- 
sion of  a  tract  of  land,  recovered  judgment  on  verdict  for  the 
lands,  and  damages  for  use  and  occupation.  In  enteriiig 
judgment  there  was  an  omission  to  enter  it  for  the  recov- 
ery of  the  possession,  and  to  award  a  writ  of  habere  facias 
possessionem.  At  a  subsequent  term  the  appellee  moved  the 
court  to  amend  the  judgment  entry,  so  as  to  cure  the  omis- 
sion. The  power  of  the  court  to  correct  the  errors  and  cure 
the  omissions  of  its  ministerial  officers,  by  amendments, 
which  the  record  affords  evidence  to  make,  can  not  be  ques- 
tioned. The  record  of  the  original  suit,  consisting  of  the 
process  and  pleadings,  the  dockets  of  the  court,  the  entries 
thereon  by  the  presiding  judge^  the  minutes  of  the  court,  are 
proper  evidence  on  which  to  base  an  amendment. 

These  were  the  evidence  on  which  the  circuit  court  based 
the  amendment,  and  they  showed  clearly  that  the  omission 
to  render  judgment  for  the  recovery  of  the  lands,  and  to 
award  the  writ  of  possession,  which  follows  the  judgment,  as 
an  i}icident  and  consequence,  was  a  mere  clerical  omission 
which  ought  to  be  corrected.     The  judgment  is  affirmed. 
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Mobile  &  Girard  Railroad   Company 
V.  D.  &  S.  A.  Williams. 

Action  against  Carrier  for  Failure  to  deliver  Goods. 

1.  Complaint  on  appeal  from  justice's  court ;  tohtn  sufficient.  —The  statement 
which  the  plaintiff  in  an  action  is  required  to  file,  on  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  is  not  subject  to  technical  rules  of  pleading  ; 
it  is  sufficient  if  it  discloses  a  substantial  cause  of  action. 

2.  Action ;  when  properly  brought  in  name  of  consignee.  — An  action  against  a 
common  carrier  for  failure  to  deliver  goods  en  trusted  to  it,  is  properly  brought 
in  the  name  of  the  consignees  alone,  although  they  are  prosecuting  the  suit 
for  the  benefit  of  another,  whom  they  hold  liable  for  the  value  of  the  goods. 

3.  Mode  of  dealing ;  when  proper  to  prove. — Evidence  of  a  party's  course  of 
dealing  is  always  admissible  evidence  against  him,  when  relevant  to  any  fact 
to  be  ascertained  by  the  jury — e.  ^.^it  may  be  shown  in  an  action  against  a 
carrier,  for  failure  to  deliver  goods,  for  which  it  produces  the  consignee's 
receipt,  that  its  course  of  dealing  was  to  demand  payment  of  freight,  and  a 
receipt  for  the  goods,  before  delivering  them. 

4.  Witness;  evidence  of  general  chrirader  of ;  lohen  inadmissible. — Where  there 
has  been  no  impeachment  of  the  character  of  a  witness,  the  fact  that  there  is 
material  conflict  between  his  testimony  and  that  of  other  witnesses,  furnishes 
no  ground  for  admitting  evidence  of  general  good  character  in  his  support. 

Appeal  from  Circuit  Court  of  Pike. 

Tried  before  Hon.  H.  D.  Clayton. 

The  appellees,  D.  &,  S.  A.  Williams,  composing  a  mercan- 
tile firm,  doing  business  under  that  name,  brought  suit  in  a 
justice's  court  against  the  appellant  to  recover  seventy-nine 
and  20-100  dollars,  for  failure  to  deliver  a  case  of  boots, 
received  for  transportation  to  the  appellees. 

The  justice  rendered  judgment  against  them,  and  they 
appealed  to  the  circuit  court.  In  that  court,  they  filed  a 
complaint  containing  two  counts.  The  first  count  claimed 
of  the  defendants,  "seventy-nine  dollars  as  damages  for  the 
failure  to  deliver  certain  goods,  to-wit :  one  case  of  boots, 
received  by  them  as  common  carriers,  to  be  delivered  to  the 
plaintiff  at  Troy,  Pike  county,  Alabama,  for  a  reward,  which 
they  failed  to  do." 

The  second  coimt  claimed  damages  to  a  like  amount,. "for 
the  failure  to  deliver  certain  goods,  to-wit :  one  box  or  case 
of  fine  boots,  received  by  them  as  warehousemen,  on  or  about 
September  6th,  1872,  at  Troy,  Pike  county,  Alabama,  which 
goods  defendant  undertook  and  agreed  safely  to  keep  and 
to  deliver  to  plaintiffs  or  their  agents,  within  a  reasonable 
time,  if  called  for  by  plaintiffs  or  their  agents,"  and  defend- 

Vol.  uv. 
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ant,  although  often  requested  so  to  do,  failed  to  deliver  said 
goods,  to  the  damage  of  plaintiffs,  seventy-nine  20-100  dol- 
lars." Appellant  demurred  to  each  count,  on  the  grounds 
that  the  complaint  filed  was  for  a  greater  amount  than  the 
justice  had  jurisdiction  of,  in  actions  of  this  character,  and 
that  the  cii'cuit  court  had  no  appellate  jurisdiction  of  such 
a  cause  of  action.  The  demurrer  was  overruled.  A  trial 
was  then  had,  on  issue  joined  on  the  "  plea  of  the  general 
issue,  with  leave  to  give  in  evidence  any  matter  which  might 
be  specially  pleaded  in  defense." 

The  testimony  for  the  plaintiffs  went  to  show  that  they 

Purchased  21  boxes  and  cases  of  boots  and  shoes  in  New 
ork,  giving  directions  to  have  them,  and  other  freight, 
shipped  by  steamer  to  Savannah,  Ga.,  and  thence  over  the 
Central  Railroad  of  Georgia  to  defendant  at  Columbus,  and 
thence  over  its  road  to  Troy,  Ala.  All  the  testimony  showed 
that  the  entire  lot  of  goods  purchased,  with  the  exception  of 
the  case  of  boots,  were  delivered  by  defendant's  agent  at 
Troy.  The  evidence  was  conflicting  as  to  whether  the  case 
of  boots  in  question  was  not  also  delivered  at  the  same  time 
with  the  other  goods. 

The  defendant  introduced  the  plaintiffs'  receipt  for  the 
goods,  which  showed  the  delivery  of  all  the  goods  shipped, 
except  one  box  of  hardicare,  marked  "short." 

The  plaintiff  introduced  the  receipt  given  by  the  railroad 
company  for  the  freight  on  the  same  articles,  which  also 
showed  that  one  box  of  harchcare  was  ^marked  "short." 
[It  is  probable  that  in  making  out  the  transcript,  the  word 
"short"  was  copied  opposite  the  words  "box  of  hardware," 
through  mistake  as  to  its  proj^er  place.  The  box  of  hard- 
ware was  among  the  goods  received,  and  there  was  no  claim 
■for  it. — Rep.]  Tlie  testimony  for  the  plaintiffs  showed  that 
it  was  the  custom  of  defendant  to  demand  payment  of  freight 
and  a  receipt  for  the  gqods  before  delivery ;  that  tliey  accord- 
ingly paid  freight  and  receipted  for  the  goods  before  any  of 
them  were  delivered,  and  that  one  box  of  boots  had  never 
been  received.  Their  place  of  business  was  some  distance 
in  the  country,  and  their  goods  were  hauled  to  them  by  one 
Carlisle,  their  wagoner  and  agent.  He  testified  that  he 
delivered  all  the  goods  received  from  the  railroad  company, 
and  that  he  had  never  lost  any  goods  in  hauling. 

The  agent  of  the  railroad  company  testified  that  the  receipt 
signed  by  WiUiams  for  the  goods  was  made  out  the  day 
before,  and  that  the  box  of  shoes  or  boots  marked  "short"  in 
pencil  on  the  receipt,  was  misplaced  in  moving  the  goods 
from  the  cars  to  the  depot,  before  Williams  receipted  for 
them.     [No  box  of  shoes  or  boots  is  marked  short  on  the 
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receipt,  although  doubtless  intended  to  be  so  marked,  instead 
of  opposite  the  word  "hardware." — Eep.]  After  the  receipt 
was  delivered  to  Williams  and  he  had  left,  witness  found  the 
box  among  some  goods  for  S.  A.  &  D.  Williams,  and  gave  it 
to  plaintifis'  agent*  and  wagoner,  CarUsle ;  but  the  plaintiff 
never  sent  the  receipt  back  to  have  the  pencil  mark,  "  short, " 
erased. 

During  the  progress  of  the  trial  the  plaintiffs  introduced 
one  Beauchamp,  who  testified  that  "it  was  the  custom  of 
the  defendant  to  require  of  merchants  in  the  city  of  Troy  to 
receipt  for  all  goods  shipped  to  them  over  defendant's  road 
before  any  portion  of  them  were  delivered,  and  when  goods 
were  short,  they  were  so  marked  on  the  receipt,  and  mer- 
chants were  required  to  return  said  receipts,  and  the  word 
"short"  was  marked  out  when  said  goods  were  delivered, 
but  witness  did  not  know  what  was  the  custom  as  to  country 
merchants." 

The  defendant  objected  and  excepted  to  the  admission  of 
this  testimony,  and  afterwards  moved  to  exclude  it  from  the 
jury,  on  the  ground  that  it  was  not  a  general  custom,  and 
did  not  apply  to  country  merchants,  and  was  illegal  and  irrel- 
evant. The  court  overruled  these  various  objections  and 
refused  to  exclude  the  testimony. 

The  plaintiffs  then  introduced  S.  A.  Williams,  and  pro- 
posed to  prove  by  him,  that  at  the  time  the  defendant  gave 
him  a  receipt  for  payment  of  freight  on  certain  articles  deliv- 
ered to  him  on  June  20th,  three  sacks  of  coffee  were  short, 
and  were  so  marked  on  the  receipt,  and  when  the  sacks  were 
found  and  delivered  defendant  required  him  to  bring  back 
the  receipt  it  gave  for  the  freight,  and  marked  out  the  words 
"three  sacks  short."  The  same  objections  were  urged 
against  the  admission  of  this  testimony  as  offered  against 
Beauchamp's  testimony ;  but  the  court  overruled  them,  and 
defendant  excepted.  The  plaintiffs  were  allowed,  in  rebuttal, 
to  introduce  testimony  that  Carlisle,  plaintiffs'  wagoner,  was 
"  an  honest  man,  and  a  good  and  careful  driver."  The  defend- 
ant objected  and  excepted  to  the  admission  of  this  testimony, 
but  the  court  refused  to  exclude  it  from  the  jury. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and 
the  defendant  appeals,  and  here  assigns  as  error  the  various 
rulings  to  which  it  reserved  exceptions. 

NoRMA-N  &  Wilson,  for  appellant. — The  demurrer  should 
have  been  sustained. — Pearce  v.  Pope,  42  Ala.  319.  The  tes- 
timony as  to  Carlisle's  character  was  inadmissible. — PearsaU 
V.  McCartney,  28  Ala.  125. 

Vol.  liv. 
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W.  D.  Wood,  contra. — The  demurrer  was  properly  over- 
ruled.—  Faughan  v.  Bohinson,  22  Ala.  519.  There  was  a  direct 
conflict  between  Carlisle  and  other  witnesses.  Proof  of  his 
character  was,  therefore,  competent. 

BKICKELL,  C.  J.-^The  statement  which  the  plaintiff  in 
an  action  on  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  is  required  to  file  in  the  circuit  court,  is  not  subject  to 
the  technical  rules  of  pleading.  If  it  shows  a  substantial 
cause  of  action — a  debt  due,  or  a  contract  to  be  performed 
and  a  breach,  it  is  sufiicient. — 3Iobik  d'  Ohio  li.  li.  v.  Wil- 
liams, 53  Ala.  The  duty  of  a  carrier  to  deliver  goods 
entrusted  to  him  for  transportation,  springs  out  of  contract, 
and  for  his  failure  to  perform  an  action  of  assumpsit  can  be 
maintained. — 1  t3hit.  PI.  101.  The  statement  filed  by  the 
appellee  may  well  be  regarded  as  in  assumpsit,  counting  on 
a  breach  of  the  contract  of  the  appellant  to  carry  and  deliver 
the  goods.  Treating  it  as  an  action  ex  contractu,  the  juris- 
diction of  the  justice  is  undo\ibted. — R.  C.  §  841. 

If  it  is  true  the  plaintiffs  are  prosecuting  this  suit  for  the 
use  and  benefit  of  another,  whom  they  hold  liable  for  the 
value  of  the  goods  alleged  to  be  lost,  it  would  not  prejudice 
their  right  to  maintain  it.  It  is  not  a  suit  the  statute  requires 
to  be  prosecuted  in  the  name  of  the  party  beneficially  inter- 
ested, and  if  it  was,  the  right  of  the  plaintifts  to  maintain  it 
has  not  been  controverted  by  a  sworn  plea,  the  only  mode 
of  putting  it  in  issue. — Eule  29,  R.  C.  p.  822.  The  court 
properly  excluded  the  evidence  of  these  facts,  which  was  pro- 
posed. It  was  irrelevant  and  its  introduction  could  have 
served  no  good  purpose. 

The  evitlence  offered  was  not  of  a  general  usage,  affecting 
appellant,  because  of  its  generality,  notoriety  and  continued 
observance.  It  was  of  appellant's  own  course  of  dealing,  in 
the  delivery  of  freight  to  consignees  or  owners — affecting 
appellant  not  as  a  custom  in  its  proper  signification  affects  a 
party,  because  of  a  presumption  that  by  his  contract  or  act 
he  intended  to  be  bound  by  it,  but  because  it  is  his  own  act. 
The  evidence  of  a  party's  mode  of  dealing,  is  always  admis- 
sible against  him,  when  relevant  to  any  fact  to  be  ascertained 
by  the  jury.  The  payment  of  freight  by  the  appellees  was  a 
fact  which  the  jury  could  consider  in  determining  whether 
the  appellant  had  delivered  the  goods  on  which  the  freight 
was  charged.  Delivery  of  the  goods  and  payment  of  freight 
are  usually  cotemporaneous.  It  was  proper  to  aid  the  jury 
in  determining  the  weight  to  lie  attaclied  to  the  fact  of  the 
payment  of  freight,  to  prove  that  appellant's  course  of  deal- 
ing was  to  demand  and  receive  payment  before  delivery. 
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In  permitting  appellees  to  give  evidence  that  the  wagoner, 
who  was  their  agent  in  the  carriage  of  the  goods  received 
from  appellant,  was  an  honest  man,  and  a  good  and  careful 
wagoner,  the  court  erred.  He  was  a  witness  on  the  trial,  but 
there  was  no  impeachment  of  his  character.  There  may  be 
a  conflict  between  his  evidence  and  that  of  witnesses  for 
appellant.  Such  conflicts  often  arise  in  the  course  of  trials 
before  juries  and  must  be  settled  by  a  careful  consideration 
of  the  evidence  of  each  witness — the  consistency  of  his  testi- 
mony, his  general  demeanor,  and  the  interest  or  feeling  he 
may  have  involved.  They  furnish  no  ground  for  admitting 
general  evidence  as  to  character ;  if  they  did,  trials  would  be 
indefinitely  prolonged,  and  the  real  issues  on  which  the  jury 
should  pass,  embarrassed  and  lost  sight  of  in  the  considera- 
tion of  mere  collateral  matter. 

For  this  error,  the  judgment  must  be  reversed  and  the 
cause  remanded. 


Winter  v.  Mobile   Saving's  Bank:. 

Action  on  Common  Counts. 

1.  Common  counts;  when  recovery  may  he  had  under. — Under  the  common 
•counts  there  can  be  no  recoverj',  if  there  is  a  specinl  contract  open  and  unre- 
scinded,  embracing  the  same  subject  matter  ;  if,  however,  the  contract  has 
been  executed  and  nothing  remains  but  payment  of  money  by  the  defendant, 
resort  may  be  had  to  the  common  counts. 

2.  Same,'  replicatmi,  what  bad. — To  a  complaint  counting  on  the  common 
counts,  the  defendant  pleaded,  among  other  things,  the  statute  of  limitations, 
failure  of  consideration,  and  that  consideration  of  plaintiff's  claim  was  for 
Confederate  treasury  notes,  deposited  by  plaintiff  with  defendant,  which  defend- 
ant was  ready  and  offered  to  return.  The  plaintiff  replied  generally  to  each 
plea,  and  specially  in  substance,  that  she  deposited  the  money  under  a  special 
contract,  which  provided,  among  other  things,  that  a  certain  number  of  days 
notice  was  necessary  to  place  the  bank  in  default  for  not  paying  on  demand  ; 
that  interest  would  commence  ten  days  after  deposit,  without  demand,  if 
remaining  more  than  four  months,  and  varying  according  to  the  length  of  time 
the  deposit  remained,  and  interest  to  be  compounded  annually  at  five  per  cent. 
The  breach  alleged  is  a  demand  before  suit,  of  the  deposit,  and  interest  com- 
pounded annually  at  five  per  cent   and  a  refusal. 

Held :  The  replication  was  a  departure  from  the  complaint,  and  neither  trav- 
ersed, confessed  and  avoided  the  pleas  or  set  up  matters  of  estoppel,  but  intro- 
duced a  new  cause  of  action  ;  for  both  of  which  reasons  demurrers  were  prop- 
erly Busteined  to  the  replication. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  John  Elliott. 

The  case  is  stated  in  the  opinion. 
Vol.  ut. 
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Alexander  McKinstry,  for  appellant. 

P.  Hamilton,  contra. 

BRICKELL,  C.  J. — The  case  presents  a  singular  state  of 
pleadings.  The  complaint  contains  three  counts — the  first, 
a  general  count,  on  an  account,  not  disclosing  its  considera- 
tion; the  second,  a  count  for  money  loaned;  the  third,  a 
count  on  an  account  stated.  The  defendant  pleaded  eleven 
different  pleas,  including  the  general  issue,  payment,  want 
of  consideration,  failure  of  consideration,  set  off,  accord  and 
satisfaction,  the  statute  of  limitations  of  six  years — of  three 
years — that  the  consideration  of  the  plaintiff's  claim  was 
Confederate  treasury  notes,  and  in  different  forms,  that  the 
claim  was  because  of  a  deposit  by  plaintiff  with  defendant 
of  Confederate  treasury  notes,  and  that  defendant  was  ready 
and  willing  and  had  offered  to  return  them.  The  plaintiff 
replied  generally  to  each  plea,  and  specially,  in  substance, 
that  on  the  first  of  January,  1861,  she  had  on  deposit  with 
defendant  for  savings  and  interest  nine  hundred  dollars — 
that  this  deposit  was  shown  by  a  voucher  and  receipt  in 
writing,  which  is  set  out  at  length,  together  with  the  terms 
and  stipulations  on  which  the  deposit  was  made  and  accepted. 
Of  these  terms,  those  now  material  are,  that  deposits  of  sav- 
ings for  interest  were  payable  back  only  on  three  days'  notice 
for  three  hundred  dollars,  and  one  additional  day's  notice 
for  each  additional  hundred  dollars  up  to  $1,.500.  If  the 
deposit  equaled  or  exceeded  twenty-five  dollars,  and  it  re- 
mained twelve  months,  it  bore  five  per  cent,  interest,  and  if 
left  less,  and  more  than  four  months,  it  bore  a  smaller  rate 
of  interest,  depending  on  the  length  of  time  it  remained. 
The  interest  was  to  be  compounded  annually  on  the  first  day 
of  February.  Ten  days  were  deducted  in  the  computation 
of  interest,  to  allow  the  bank  time  for  investment.  The 
breach  alleged  is  that  the  plaintiff,  on  the  first  day  of  Febru- 
ary, 1872,  demanded  payment  of  her  deposit,  with  interest 
compounded  annually  at  five  per  cent,  Avhich  the  defendant 
refused.  The  replication  contains  many  other  averments 
not  necessary  to  be  noticed.  The  defendant  demurred  to  it, 
assigning  twenty-one  different  causes  of  demurrer,  two  of 
which  only  we  shall  consider — first,  that  it  is  a  departure 
from  the  complaint,  or,  sets  up  a  new  and  different  c?iuse  of 
action,  fi-om  that  alleged  in  the  complaint — second,  that  it 
neither  traverses,  confesses  or  avoids  the  matters  set  up  in 
the  pleas. 

It  is  an  elementary  principle  of  pleading,  that  a  replication 
must  not  depart  from  the  allegations  in  the  complaint  or 
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declaration,  in  any  matter  necessary  to  a  recovery. — 1  Chit. 
PL  643.  A  departure  in  pleading  is  said  to  be  wlien  a  party 
quits  or  departs  from  the  case  or  defense  which  he  has  first 
made,  and  haS  recourse  to  another ;  it  occurs  when  the  repli- 
cation or  rejoinder,  &c.,  contains  matter  not  pursuant  to  the 
declaration  or  plea,  and  which  does  not  support  and  fortify 
it.^ — lb.,  3I('Aden  v.  Gibson^  5  Ala.  344.  The  complaint  con- 
tains only  the  common  counts,  and  on  these  there  can  not  be 
a  recovery,  if  there  is  a  special  contract  open  andunrescinded, 
embracing  the  same  siibject  matter. — 2  Green.  Ev.  §  103  ; 
Clements  v.  Eslava,  4  Port.  502  ;  Snedicor  v.  Leacliman,  10  Ala, 
332.  So  long  as  the  contract  remains  executory,  the  plaintiff 
must  declare  specially ;  it  is  only  when  it  has  been  executed, 
and  nothing  remains  but  the  payment  of  money,  by  the 
defendant,  ivhich  is  nothing  more  them  the  Ioao  loould  imply 
against  him,  that  resort  may  be  had  to  the  common  counts. 
2  Green.  Ev.  §  104. 

A  simple  deposit  of  moneys  with,  a  bank  to  the  credit  of 
the  depositor,  creates  between  the  depositor  and  the  bank 
the  relation  of  debtor  and  creditor.  The  money  is  loaned 
to  the  bank,  ceases  to  be  the  property  of  the  depositor, 
becomes  that  of  the  bank,  and  the  bank  is  merely  the  simple 
contract  debtor  of  the  depositor. — Addison  on  Contracts,  417, 
544-5 ;  Marine  Bank  v.  Fulton  Banl%  2  Wall.  252 ;  Wray  v. 
Tushegee  Ins.  Co.  34  Ala.  64.  Such  a  deposit,  after  demand 
made,  or  after  notice  of  the  unwillingness  of  the  bank  to  pay 
on  demand,  may  doubtless  be  recovered  in  indebitatus  assump- 
sit for  money  loaned. — :Morse  on  Banks,  28-9.  In  the  absence 
of  an  express  promise,  the  law  would  imply  the  promise  to 
pay,  with  interest  from  the  demand,  or  of  notice  that  a 
demand  would  be  fruitless.  If  there  was  an  express  promise 
so  to  pay,  it  would  be  nothing  more  than  the  law  would 
imply  from  the  transaction,  and  hence  the  demand  would  be 
recoverable  on  the  common  count  for  money  loaned,  or 
money  had  and  received.  The  law  never  presumes  or  implies 
a  promise,  if  an  express  agreement  is  shown. — 2  Green.  Ev. 
§  103;  Shumake-v.  Nelms,  25  Ala.  126.  The  replication  dis- 
closes an  express  agreement,  requiring  special  averments  to 
set  out  a  breach,  authorizing  a  recovery,  and  this  special 
agreement  varies  materially  from  the  promise  the  law  would 
imply.  If  the  transaction  had  been  a  simple,  general  deposit, 
the  promise  the  law  would  imply  would  give  a  right  of  action 
immediately  on  a  refusal  to  pay — no  notice  of  the  demand 
would  be  necessary.  Under  the  special  agreement  nine  days- 
notice  is  necessary  to  place  the  bank  in  default.  A  general 
deposit  would  not  bear  interest  until  demand  made,  or  notice 
of  an  unwillingness  to  pay.     The  special  agreement  entitles 
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the  depositor  to  interest,  without  demand  made,  from  the 
expiration  of  ten  days  after  it  was  made,  if  it  remains  four 
months ;  and  the  rate  of  interest  is  matter  of  contract,  vary- 
ing according  to  whether  the  deposit  remains  more  or  less 
than  twelve  months.  The  law  would  imply  a  promise  to  pay 
the  rate  of  interest  prescribed  by  law,  and  to  pay  simple 
interest  only.  The  special  agreement  limits  the  interest  to 
five  per  cent,  per  annum,  and  it  is  compounded  annually,  this 
mode  of  contracting  being  authorized  by  the  charter  of  the 
bank.  The  replication  discloses  a  cause  of  action,  recover- 
able only  on  a  special  count  setting  out  the  agreement,  and 
disclosing  its  breach.  It  departs  from  the  complaint  and 
assigns  a  new  cause  of  action,  on  which  a  recovery  could  not 
be  had  under  either  of  its  counts.  The  demurrer  to  it  was 
therefore  properly  sustained.  Nor  did  the  court  err  in  ex- 
cluding the  evidence  of  the  special  agreement.  It  Avas  not 
admissible  under  the  complaint.  It  discloses  a  cause  of 
action  not  recoverable  under  it. 

A  repUcation  must  either  traverse  or  confess  and  avoid  the 
matter  pleaded,  or  present  matter  of  estoppel  thereto. — 1 
Chit.  PI.  647.  This  replication  neither  traverses,  confesses 
and  avoids,  or  presents  matter  of  estoppel  to  the  pleas.  It 
passes  them  unnoticed  and  introduces  a  new  cause  of  action. 
If  this  could  be  allowed  the  defendant  could  rejoin  new  mat- 
ter of  defense,  and  the  record  "  would  be  spun  into  endless 
prolixity,"  the  parties  never  reaching  an  issue.  An  amend- 
ment of  the  complaint,  counting  on  the  special  agreement, 
with  a  mere  general  traverse  of  the  pleas,  or  a  demurrer  to 
such  of  them  as  are  not  supposed  to  present  a  defense  in  law, 
would  have  been  the  proper  course  for  the  plaintiff.  As  the 
case  is  now  presented  by  the  pleadings,  the  judgment  must 
be  affirmed. 


Adams  v,  Thomas. 

Action  on  Promissory  Note. 

Consldemiion  of  ^ole  variant  from  that  expressed  in  it ;  ichat  can  not  he  proved.--- 
In  au  action  on  a  promiKsory  note  which  expresses  that  it  was  given  for  certain 
described  Lands,  it  is  not  permissilde  to  show  by  parol  that  the  note  was  given 
upon  an  entirely  different  consideration — e.  ^  ,  as  in  payment  ot  a  debt. 

Ai^PEAL  fi-om  Circuit  Court  of  Clay. 
Tried  before  Hon.  C.  Pelham. 
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Appellant,  Adams,  sued  the  appellee,  Thomas,  on  a  prom- 
issory note  made  by  defendant,  for  four  hundred  and  twenty- 
five  dollars,  which  showed  on  its  face  that  it  was  given  for  a 
"part  of  the  northwest  quarter  section  twenty-one,  range  seven, 
township  twenty-one,  known  as  the  residence  now  occupied 
by  Mrs.  Clayton,  containing  thirty-five  acres,  more  or  less." 

A  trial  was  had  on  plea  of  the  general  issue,  with  leave  to 
give  in  evidence  any  matter  which  might  be  specially  pleaded. 

The  defendant,  against  the  objection  and  exception  of  the 
plaintiff,  was  permitted  to  introduce  testimony  that  the  note 
sued  on  was  given  in  consideration  of  an  indebtedness  of 
defendant  to  the  estate  of  one  Clayton,  deceased,  evidenced 
by  a  note  which  was  taken  up  when  the  note  in  suit  was  exe- 
cuted ;  that  Adams  claimed  to  have  a  mortgage  on  certain 
lands,  made  by  one  Conant,  which  lands  Clayton  formerly 
occupied,  and  had  traded  to  Coker  for  the  lands  described  in 
the  note ;  that  it  was  agreed  between  plaintiff  and  Coker 
that  plaintiff  should  satisfy  the  Conant  mortgage,  and  Coker 
would  execute  a  conveyance  to  defendant  for  the  lands 
described  in  the  note ;  that  Mrs.  Clayton  would  give  up 
to  defendant  a  note  he  had  made  to  Clayton  for  1425.00, 
and  that  plaintiff  should  then  take  from  defendant  the  note 
sued  on." 

There  was  a  verdict  and  judgment  for  the  defendant. 
Adams  appeals,  and  assigns  for  error  the  admission  of  the 
foregoing  testimony,  and  several  charges  given  by  the  court, 
which  need  not  be  further  noticed. 

Stone  &  Olopton,  for  appellant. 

Taul  Bbadford,  contra, 

BEICKELL,  C.  J. — The  note  on  which  the  suit  is  founded 
is  perfect  and  complete,  expressing  as  its  consideration  that 
it  is  given  "  for  value  received  in  the  following  described  par- 
cel of  land,"  describing  it.  It  was  not  permissible  for  the 
defendant,  by  parol  evidence,  to  prove  that  it  was  made  on  a 
different  consideration. — Chitty  on  Bills,  70 ;  West  v.  Kelly, 
19  Ala.  353  ;  Evans  v.  Bell,  20  Ala.  509 ;  Hair  v.  LeeBroivn,  10 
Ala.  548  ;  Beard  v.  White,  1  Ala.  436.  The  circuit  court  was, 
therefore,  in  error  in  permitting  the  defendant  to  introduce 
evidence  that  the  consideration  of  the  note  waR  variant  from 
that  expressed.  The  first,  second,  fourth,  fifth  and  sixth 
charges  given  by  the  court,  are  based  on  the  evidence  im- 
properly admitted,  and  are,  of  consequence,  erroneous.  In 
the  present  aspect  of  the  case,  it  can  not  well  be  determined 
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whether  the  third  and  seventh  charges,  if  they  assert  correct 
legal  propositions,  are  pertinent  to  the  issue  involved. 
The  judgment  is  reversed,  axid  the  cause  remanded. 


Southern  Express  Company  v.  Black. 

Validity  of  Bill  of  Exceptions. 

Bill  of  excepliotrs,  validity  of;  vchal  necessary  to. — It  is  essential  to  the  validity 
of  a  bill  of  exceptions  that  it  should  be  signed  by  the  presiding  judge,  accord- 
ing to  the  statute;  and  no  agreement  of  the  parties  or  their  attorney  can  dis- 
pense with  such  signature. 

AppEAii  from  Criminal  Court  of  Bullock. 

Tried  before  Hon.  C.  J.  L.  Cunningham. 

This  cause  was  commenced  in  the  circuit  court,  and  trans- 
ferred and  tried  in  the  criminal  court,  which  was  abolished 
by  the  legislature  before  the  biR  of  exceptions  was  signed. 
A  bill  was  agreed  upon  by  counsel,  and  the  judge  certified 
that  it  was  a  fair  statement  of  the  facts  and  the  rulings 
thereon,  and  that  he  would  have  signed  the  same  as  a  bill  of 
exceptions,  had  it  been  presented  to  him  before  his  court 
was  abolished. 

Watts  &  Watts,  for  appellant. 

AiiRiNGTON  &  GiiAHAM,  and  Abbington  &  Tompkins,  contrcu 

BRICKELL,  C.  J. — The  statute  requires  a  bill  of  excep- 
tions to  be  tendered  by  the  party  supposing  himself  ag- 
grieved, stating  the  point,  charge,  opinion,  or  decision 
wherein  the  court  is  supposed  to  err,  with  such  a  statement 
of  the  facts  as  is  necessary  to  make  it  intelligible ;  and,  if 
correctly  stated,  it  is  the  duty  of  the  presiding  judge  to  sign 
the  same,  which,  thereby,  becomes  a  part  of  the  record. — R. 
C.  §  2755.  It  is  the  signature  of  the  presiding  judge, 
authenticating  the  bill,  which  makes  it  a  part  of  the  record. 
Without  such  authentication,  it  is  not  and  can  not  become 
matter  of  record. — Laio  v.  Jackson^  8  Cow.  746;  Davis  v. 
Wilson,  2  Har.  <fe  J.  345.  The  agreement  of  parties,  or  of 
counsel,  that  a  paper  contains  a  correct  statement  of  the 
facts,  and  of  the  rulings  of  the  court,  and  of  the  exceptions 
reserved,  and  that  it  should  be  taken  as  part  of  the  record, 
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and  as  a  bill  of  exceptions  will  not  supply  the  want  of  the 
signature  of  the  presiding  judge. — Kerley  v.  Vann,  52  Ala.  7 ; 
Rollaier  v.  Rollater,  lb.  Ill  ;  Leonard  v.  Warrirter,  20  Wise. 
41 ;  Pecyple  r.  Fenpmm,  34  Cal.  309 ;  People  v.  Trim,  37  Cal. 
274.  In  the  case  cited  from  20  Wisconsin,  it  is  said  :  "We 
can  not  permit  the  stipulation  of  attorneys  to  take  the  place 
of  or  do  away  with  the  necessity  of  such  signing  by  the 
judge.  They  might  stipulate  into  the  record,  if  this  was 
permitted,  rulings  or  instructions  that  were  never  made  or 
given,  and  which  would  make  the  circuit  judge  appear  ridic- 
ulous. If  this  practice  were  allowed,  attorneys  might  send 
up  to  this  court  for  decision  questions  never  raised  in  the 
court  below,  and  even  causes  to  which  the  attention  of  the 
circuit  court  was  never  called."  A  bill  of  exceptions  is 
purely  statutory,  and  the  mode  of  its  authentication, 
whereby  it  becomes  a  part  of  the  record,  so  that  error  on  it 
may  be  assigned,  prescribed  by  statute,  is  the  signature  of 
the  presiding  judge.  We  have  no  power  to  dispense  with 
the  statutory  requisition,  and  accept  either  the  signature  of 
another  judge,  or  the  consent  of  counsel,  in  lieu  of  it. — 
Floyd  V.  Fountain,  17  Ala.  700. 

The  only  errors  assigned,  refer  to  matters  shown  by  a 
paper  purporting  to  be  a  bill  of  exceptions,  not  signed  by 
the  presiding  judge,  but  which  counsel  have  agreed,  shall  be 
taken  as  a  bill  of  exceptions.  The  high  character  of  the 
counsel  leaves  no  doubt  that  the  paper  is  correct  in  its  state- 
ments, but  we  can  not,  without  disobedience  to  the  statute, 
and  the  introduction  of  a  dangerous  precedent,  recognize  it. 

The  result  is,  the  judgment  must  be  affirmed. 


Murphy  v.  The  State. 

Indictment  for  Larceny. 

1.  General  exception ;  when  not  available. — A  general  exception  to  the  entire 
charge  of  the  court,  containing  distinct  propositions,  can  not  be  sustained,  if 
the  charge  is  correct  in  part  and  erroneous  in  part. 

2.  Same ;  what  ohjedion  can  not  he  raised  by. — If  there  is  evidence  tending  to 
support  the  charge  given,  the  objection  that  the  defendant's  theory  is  omitted, 
or  not  set  forth  with  sufficient  prominence,  can  not  be  raised  by  exception  to 
such  a  charge. 

3.  Oath  to  jury  ;  what  inaufficimt. — Where  the  record  sets  out  the  oath  that 
was  administered  to  the  jury,  and  a  material  part  of  the  oath  required  by 
statute  is  omitted,  the  judgment  will  be  reversed. 
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Appeal  from  Circuit  Court  of  Greene. 

Tried  before  Hon.  Luther  R.  Smith. 

The  appellant  was  convicted  of  grand  larceny.  The  "jury 
were  duly  empanneled,  sworn  and  charged  the  issue  joined 
to  try."  The  evidence  showed  that  she  was  living  with  one 
Madison  Murphy,  knowing  that  he  had  a  lawful  wife,  and 
v;hile  they  were  thus  living  together,  she  assisted  Madison 
in  bringing  home  a  hog  belonging  to  the  prosecutor,  which 
he  (Murphy)  had  shot,  but  there  was  also  some  evidence 
showing  that  she  was  connected  with  the  entire  offense, 
and  not  merely  with  the  removal  of  the  hog  after  it 
was  killed.  This  being  the  substance  of  the  evidence, 
the  court  charged  the  jury  that  if  they  believed  from 
the  evidence  that  the  defendant  feloniously  took  and  carried 
away  one  hog,  the  property  of  the  person  mentioned  in  the 
indictment,  and  that  it  occurred  in  Greene  county,  before  the 
finding  of  the  indictment,  they  must  find  the  defendant 
guilty ;  and  if  defendant  lived  with  Madison  Murphyas  his 
wife,  the  law  presumed  that  what  she  did  in  his  presence 
was  done  by  his  consent,  and  she  would  not  be  responsible 
for  it ;  but  if  at  the  time  she  knew,  or  had  good  reason  to 
believe,  that  Madison  Murphy  had  a  wife  living  in  Hale 
county,  she  could  not  be  the  wife  of  said  Murphy,  no  matter 
what  claim  she  may  have  made.  To  this  charge  the  defend- 
ant duly  excepted. 

Snedecor  &  CocKRELL,  for  appellant. 

John  W.  A.  Sanfoed,  Attorney  General,  contra. 

BKICKELL,  C.  J.^ — The  exception  reserved  is  general,  to 
the  entire  charge  of  the  court.  There  are  parts  of  the 
charge  the  correctness  of  which  is  not  questioned,  and  yet 
the  exception  is  as  applicable  to  these  as  to  other  parts,  the 
correctness  of  which  is  disputed.  In  Irwin  v.  State,  50  Ala. 
181,  and  in  other  cases,  we  said  :  "  A  party  excepting  must 
make  exception  so  specific  that  the  matter  i-elied  on  as  error 
will  be  apparent  to  his  adversary,  and  to  the  primary  court ; 
for  his  adversary,  having  his  attention  directed  to  the 
special  matter  relied  on  as  erroneous,  has  the  right  and  priv- 
ilege of  waiving  such  matter,  rather  than,  by  insisting  on  it, 
incur  the  hazard  and  delay  of  an  appeal  to  a  superior  tribu- 
nal. The  court,  having  its  attention  specially  directed  to 
the  erroneous  matter,  might  be  satisfied  of  the  en'or  into 
which  it  may  have  fallen  through  inadvertence,  and  could 
voluntarily  correct  it  by  a  reversal  of  its  rulings,  and  thus 
protect  the  party  excepting  from  injury."     The  exception 
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presents  no  matter  for  revision  except  the  correctness  of  the 
charge  as  a  whole.  If  it  is  correct  in  part,  and  erroneous  in 
part,  the  exception  can  not  prevail — it  can  not  be  sustained 
in  part,  and  overruled  in  part. 

Apart  from  this  consideration,  the  charge,  as  a  whole,  is 
correct,  and  is  not  abstract.  There  was  evidence  proper  to 
be  submitted  to  the  jury,  having  a  tendency  to  show  the  hog 
was  killed  with  the  intent  to  steal  it,  and  that  the  accused 
was  connected  with  the  entire  offense,  and  not  merely  with 
the  removal  of  the  carcass  after  the  killing.  In  this  aspect 
of  the  case,  the  charge  is  certainly  free  from  error.  It  was 
supposed  the  weight  of  the  evidence  was  against  this  hypoth- 
esis, connecting  the  accused  with  the  removal  of  the  carcass 
only,  and  that  such  removal  did  not  constitute  the  offense 
punishable  as  grand  larceny  by  the  statute.  A  charge 
adapted  to  that  phase  of  the  case,  and  presenting  that  ques^ 
tion,  should  have  been  requested.  The  question  is  not  pre- 
sented by  the  charge  to  which  an  exception  was  taken. 

The  record  purports  to  set  out  the  oath  administered  to 
the  jury,  and  an  essential  part  of  the  oath  prescribed  by  the 
statute,  to-wit:  "A  true  verdict  to  render  according  to  the 
evidence,"  seems  to  have  been  omitted.  This  compels  a 
reversal  of  the  judgment  of  conviction. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 
The  prisoner  must  remain  in  custody  until  discharged  by  due 
course  of  law. 


Coker  v.  Whitlock,  Trustee. 

JBill  to  enjoin   Waste. 

1.  Conveyance  by  mmigagor  before  Jaw  day  /  tclmt  passes  by.  — A  sale  mid  con- 
veyance of  lauds  before  the  law  day,  by  a  mortgagor  or  grantor  in  a  deed  of 
trust,  passes  only  the  equity  of  redemption,  and  the  right  of  possession  against 
the  mortgagee  or  grantee  in  the  deed  of  trust,  and  operates  no  embarrassment 
of  his  legal  remedies  lor  the  recovery  of  possession,  -when  the  right  to  it 
accrues,  and  works  him  no  injury. 

2.  Waste ;  whoi  court  of  equity  ivill  enjoin.  — A  court  of  equity,  in  a  proper 
case,  will  interfere  by  injunction,  before  the  arrival  of  the  law  day,  to  restrain 
waste  by  the  mortgagor,  or  his  alienee  in  possession.  But  the  waste  or  injury, 
against  which  protection  is  asked,  must  be  such  as  to  impair  the  security  of 
the  mortgage. 

3.  Same;  what  does  not  constitute. — The  removal  from  the  mortgaged 
premises  of  rails  half  decayed,  and  the  scattered  planks  of  a  building,  which 
had  fallen  from  its  own  decay,  and  which  were  not  worth  over  fifty  dollars, 
(it  not  appearing  that  the  permanent  value  of  the  place  was  impaired)  presents 
no  case  for  equitable  interference  against  waste. 
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4,  Same,  bill  filed  to  prevent ;  what  proper  decree  on.  — On  bill  filed  before  the 
law  day  to  enjoin  waste,  where  the  waste  is  shown,  the  proper  decree  is  an 
injunction  against  its  future  commission,  and  an  account  of  the  damages 
already  sustained.  The  court  has  no  power,  on  such  a  bill,  to  oust  the  alienee 
of  the  mortgagor,  and  in  effect  deprive  him  of  all  right  and  interest  in  the 
premises. 

Appeal  from  Chancery  Court  of  Cherokee. 

Heard  before  Hon.  B.  B.  McCraw. 

The  appellee,  Whitlock,  was  surety  upon  the  guardianship 
bond  of  l*oore,  who,  to  indemnify  him  and  the  other  sureties, 
executed  a  deed  of  trust  to  Whitlock  on  the  lands  in  con- 
troversy. Poore  sold  the  lands  to  Coker,  executed  a  con- 
veyance and  put  him  in  possession.  Shortly  afterwards, 
Whitlock,  in  behalf  of  himself  and  the  other  sureties,  filed 
this  bill,  although  he  had  not  been  called  on  to  pay  any 
thing  on  account  of  the  guardianship,  and  it  would  be  three 
years  before  the  ward  would  be  of  age,  at  which  time,  ac- 
cording to  the  deed  of  trust,  Whitlock  was  to  have  the  power 
to  sell,  &c.,  in  payment  of  any  decree  which  might  be  ren- 
dered on  final  settlement. 

The  bill  alleges  that  Coker  is  committing  waste,  (fee,  and 
prays  that  the  deed  to  Coker  be  declaxcd  void ;  for  an 
account  of  the  damage  to  the  lands ;  that  both  defendants 
be  enjoined  from  making  any  disposition  of  the  lands  until 
the  guardianship  is  settled.  Poore  answered,  admitting  the 
allegations  of  the  bill  except  as  to  waste.  Coker  demurred 
to  so  much  of  the  bill  as  sought  to  have  the  deed  to  him 
declared  void,  because  the  court  had  no  jurisdiction  of  the 
property  in  the  deed  of  trust  before  the  law  day,  except  to 
prevent  waste,  which  he  positively  denied.  The  testimony 
showed  that  Coker  had  hauled  off  some  old  rails,  and  some 
plank  which  was  part  of  a  stable  which  had  fallen  down,  and 
that  the  property  was  not  worth  over  fifty  dollars,  and  its 
removal  did  not  lessen  the  permanent  value  of  the  premises. 

On  a  final  hearing,  the  chancellor  ordered  that  property  be 
taken  into  possession  of  the  court,  with  leave  for  the  trustee 
to  apply  to  the  court  for  instructions  as  to  management,  and 
enjoined  the  appellant  from  committing  any  further  waste, 
and  from  asserting  any  right  to  the  lands,  until  the  trust 
deed  to  appellee  was  fully  complied  with.  From  this  decree 
Coker  now  appeals. 

Watts  &  Watts,  Turnley  &  Son,  and  J.  Cooper,  for  ap- 
pellant.— Poore  had  the  right  to  sell  the  land  to  Coker,  sub- 
ject to  the  deed  of  trust  to  Whitlock.  Coker  then  had  the 
right  to  the  possession,  rents  and  profits  of  the  lands  until 
the  forfeiture  of  the  conditions  of  the  trust  deed, — Hutchin- 
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son  V.  Bearing,  20  Ala.  798 ;  Smith  v.  Taylor,  9  Ala.  633 ; 
Bank  v.  Fry,  23  Ala.  170.  Wliitlock's  bill  failed  to  show  any 
cause  for  the  interposition  of  a  court  of  equity ;  he  failed  to 
show  waste,  and  he  had  no  right  to  the  possession  until 
default  made  by  Poore. 

Foster  .&  Foeney,  and  McSpadden,  contra. — Coker's  title 
was  void,  as  Poore  had  neither  legal  title  nor  a  perfect 
equity,  and  his  possession  was  illegal  and  cast  a  cloud  upon 
the  trustee's  title  which  equity  will  remove. 

BEICKELL,  C.  J. — The  conveyance  to  appellee,  though 
in  form,  a  deed  with  trusts,  is,  in  its  legal  operation  and 
effect,  a  security  for  the  indemnity  of  the  sureties  of  the 
grantor,  as  guardian,  against  the  contingent  liabihty  incurred 
by  them  in  joining  the  grantor  in  the  execution  of  the  bond 
required  of  him.  It  does  not  materially  differ  from  a  mort- 
gage— the  estate  of  the  grantee,  and  his  rights,  are  those  of 
a  mortgagee — and  the  estate  remaining  in  the  grantor,  is  that 
known  to  courts  of  equity,  and  now  recognized  in  courts  of 
law  as  an  equity  of  redemption. — Elmes  v.  Southerland,  7 
Ala.  262;  Pope  v.  Wilson,  ih.  690;  Smith  v.  Leavitts,  lO  Ala. 
92 ;  Allen  v.  M.  &  W.  P.  R.  R.  Co.,  11  Ala.  453 ;  Hindman  v. 
Dill,  ib.  689  ;  Graham  v.  Lockhart,  8  Ala.  9.  In  the  absence 
of  an  express  stipulation  in  the  deed,  the  law  day  not  occur- 
ring until  the  contingent  liability  against  which  indemnity  is 
intended,  should  become  fixed,  as  matter  of  legal  presump- 
tion, the  operation  of  the  deed  is  not  to  transfer  possession, 
but  the  grantor  has  the  right  to  continue  in  possession, 
taking  the  rents  and  profits  to  his  own  use,  without  liability 
to  account  for  them  to  the  grantee. — Elmes  v.  Southerland, 
supra ;  Chambers  v.  Mauldin,  4  Ala.  477  ;  Coker  v.  Peai'sall, 
6  Ala.  542 ;  Hutchinson  v.  Bearing,  20  Ala.  798 ;  Smith  v. 
Taylor,  9  Ala.  633.  The  deed  contains  an  express  provision, 
that  the  grantor  should  continue  in  possession  until  the 
wards,  who  were  infants,  should  arrive  at  full  age,  and  the 
sureties  should  thereafter  request  the  grantee  to  sell  for 
their  indemnity.  It  is  shown  by  the  bill  the  wards  had  not 
attained  full  age  when  it  was  filed.  The  appellee  was  not 
therefore  entitled  to  possession  of  the  premises,  nor  to  an 
account  of  the  rents  and  profits.  A  sale  and  conveyance  by 
the  grantor,  would  pass  to  the  vendee  the  right  to  posses- 
sion, and  to  the  reception  of  the  rents  and  profits  until  the 
expiration  of  the  law  day,  and  then  the  right  to  redeem,  or 
rather  by  satisfying  the  liability  against  which  the  convey- 
ance to  the  appeUee  was  intended  to  indemnify,  to  discharge 

Vol.  LTV. 


1875]  OF  ALABAMA,  183 

[Coker  v.  Whitlock,  Trustee.] 

the  premises  of  the  incumbrance  that  conveyance  creates. 
Sach  sale  and  conveyance,  passing  only  the  equity  of  re- 
demption, and  the  right  of  possession,  as  against  the  ap- 
pellee, whatever  may  be  its  form,  or  the  estate  it  purports 
to  create,  works  no  injury  to  him,  and  cannot  operate  to  em- 
barrass his  legal  remedies  for  the  recovery  of  possession, 
when  his  right  to  it  accrues,  if  it  should  be  necessary  for  him 
to  resort  to  them. 

So  far  as  the  bill  complains  that  the  appellant  Coker,  sub- 
sequent to  the  conveyance  to  the  appellee,  purchased  of 
Poore,  appellee's  grantor,  the  mortgaged  premises,  entering 
into  possession,  and  is  pursuing  legal  remedies  to  recover 
the  rents  and  profits,  and  to  eject  one  who  has  intruded  on 
his  possession,  it  is  without  equity.  There  may  possibly  be 
cases  in  which  a  court  of  equity  to  preserve  the  security  of  a 
mortgagee  of  real  estate,  and  to  quiet  his  title  by  the  pre- 
vention of  future  litigation,  would  intervene  and  define 
clearly  his  estate  and  that  of  a  purchaser  from  the  mort- 
gagor, who  had  purchased  and  was  entering  into  possession 
in  avowed  hostility  to  his  title,  and  for  the  purpose  of  casting 
a  cloud  on  it.  If  there  can  be  such  a  case,  it  is  not  made  by 
this  bill.  Its  whole  theory  is,  that  the  estate  of  the  mort- 
gagor was  not  alienable,  and  the  alienee  entering  into  posses- 
sion was  an  intruder  on  the  mortgagee.  Such  a  theory  is 
without  support  in  law,  and  is  in  direct  conllict  with  the 
statute  which  subjects  the  equity  of  redemption  of  a  mort- 
gagor to  sale  under  execution  at  law. 

The  only  other  ground  of  complaint  is,  that  Coker,  the 
alienee  of  the  mortgagor,  was  committing  waste  on  the 
premises.  A  court  of  equity  will  interfere  by  injunction  to 
restrain  waste  by  a  mortgagor  in  possession,  or  by  his 
alienee.  The  ground  of  the  jurisdiction,  when  the  interfer- 
ence is  before  the  law  day,  when  the  mortgagee  cannot  enter, 
is  the  want  of  an  adequate  legal  remedy,  and  the  right  of 
the  mortgagee  to  his  whole  security  unimpaired  during  the 
life  of  the  mortgage. — High  on  Inj.  §,^  444-5.  The  waste 
against  which  protection  is  afforded,  must  be  of  injury  to 
the  freehold — must  impair  the  security  of  the  mortgagee. — 
Kimj  V.  Smith,  2  Hare,  244.  There  was,  according  to  the 
evidence  in  this  cause,  nothing  more  than  a  removal  from 
the  premises  of  rails  half  decayed,  and  the  scattered  plank  of 
a  building  which  had  fallen  from  its  own  decay,  and  which 
were  not  of  probable  value  of  fifty  dollars.  This  is  not 
waste,  in  the  contemplation  of  a  court  of  equity,  especially 
when  it  does  not  appear  the  permanent  value  of  the  premises 
were  in  the  least  impaired.  If  there  had  been  waste  shown, 
it  would  not  have  authorized  the  decree  rendered  by  the 
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chancellor,  which  dispossesses  the  purchaser  from  the  mort- 
gagor, and  in  effect  annuls  his  conveyance,  depriving  him  of 
all  right  and  interest  in  the  premises.  The  proper  decree, 
if  waste  had  been  shown,  would  have  been  an  injunction 
against  its  future  commission,  and  an  account  of  the  damages 
already  sustained. 

The  decree  of  the  chancellor  must  be  reversed,  and  a 
decree  here  rendered  dismissing  the  bill  at  the  costs  of  the 
appellee  in  this  court,  and  in  the  court  of  chancery. 


James  et  als.  v.  Faxilk  et  als. 

BiU  for  Settlement  of  Estate  in  Chancery. 

1 .  Clutncery  ;  jnrisdicdon  over  estates  of  decedents. — A  legatee  may  resort  to 
a  comt  of  equity,  as  a  matter  of  right  and  withont  the  assignment  of  any 
Bpecial  cause,  for  a  final  settlement  oi  an  estate,  at  any  time  before  proceed- 
ings are  commenced  for  a  final  settlement  in  the  probate  court. 

2.  Executor;  what  properly  chargeable  with. — An  executor  is  properly 
charged  with  the  rental  Talue  of  lands,  which  he  failed  to  rent  when  he  ought 
to  have  done  so. 

3.  Same. — If  an  executor  making  a  sale  of  lands  under  order  of  the  probnte 
court,  fails  to  take  two  sureties  for  the  purchase  money  as  required  by  law, 
the  fact  that  his  report  to  the  court  showed  this,  and  the  court  confirmed  the 
sale,  does  not  relieve  him  of  liability  for  the  purchase  money,  resulting  from 
his  failure  to  comply  with  the  law. 

AppEAji  from  Chancery  Court  of  Dale. 

Heard  before  Hon.  B.  B.  McCraw. 

The  appellees,  legatees  under  the  will  of  Noah  Fountain, 
filed  their  bill  against  the  appellants,  the  executors  of  his 
last  will  and  testament,  and  the  sureties  upon  their  bond,  to 
compel  a  final  settlement  of  the  estate,  in  the  court  of 
chancery. 

The  bill  alleges  that  more  than  eighteen  months  have 
elapsed  since  the  grant  of  the  letters  testamentary ;  that  no 
proceedings  have  been  commenced  in  the  probate  court  for 
final  settlement ;  that  large  sums  are  due  the  complainants 
respectively,  and  that  said  executors,  although  large  amounts 
of  property  came  into  their  hands,  fail  to  make  any  settle- 
ment or  pay  to  complainants  the  amount  due  them,  &c. 

The  chancellor  overruled  a  demurrer,  based  on  the  ground 
"  that  no  sufficient  allegations  were  contained  in  the  bill  to 
oust  the  jurisdiction  of  the  probate  court,"  and  took  jurisdic- 

Von.  1,1V. 


1875.]  OF  ALABAMA.  185 

[  Jjimes  et  als.  v.  Fanlk  et  als.  ] 

tion  of  the  cause.  The  answ  ers  asserted  that  the  legatees 
had  been  fully  paid.  A  reference  was  directed  to  the  regis- 
ter to  ascertain  and  report  the  various  amounts  with  which 
the  executors  were  chargeable,  and  the  credits  to  which  they 
were  entitled,  and  upon  the  coming  in  of  the  report,  the 
chancellor  overruled  exceptions  to  it,  and  confirmed  it.  It  is 
only  necessary  to  refer  to  two  of  the  exceptions.  The 
executors  sold  lands  of  the  testator,  under  order  of  the 
probate  court,  taking,  as  shown  by  his  report  to  the  court, 
notes  for  the  purchase  money  with  but  one  surety.  The 
sale  was  duly  reported  to  and  confirmed  by  the  court.  The 
notes  not  being  collectable,  the  register,  on  motion  of  the 
appellees,  charged  the  executors  with  the  amount  due  upon 
the  notes.  The  register  also  charged  the  executors  with  the 
rental  value  of  certain  lands  of  the  estate,  which  they  failed 
to  rent  out. 

Overruling  the  demurrer  and  the  exceptions  to  the  regis- 
ter's report,  are  now  assigned  for  error. 

J.  A.  Clendeknin,  for  appellant. 

F.  M.  &  W.  D.  Wood,  cmtra. 

BRICKELL,  C.  J. — The  demurrer  to  the  bill  was  properly 
overruled.  No  proceeding  for  a  final  settlement  of  the  ad- 
ministration had  been  commenced  in  the  court  of  probate. 
Before  such  proceeding,  a  legatee  may,  as  a  matter  of  right, 
without  the  assignment  of  any  special  cause  for  equitable 
interposition,  resort  to  equity  for  a  settlement  of  the  admin- 
istration.—M'iVeiY  V.  McNeil,  36  Ala.  109. 

Administrators  and  executors  are  clothed  with  the  power 
of  renting  the  real  estate  of  the  decedent. — R.  C.  §  2076. 
The  power  involves  the  duty,  and  if  he  neglects  it,  he  is 
answerable  for  the  loss  resulting,  as  he  is  for  the  neglect  of 
any  other  duty  with  which  he  is  charged. — Pearson  v.  Dar- 
ringtm,  32  Ala.  227. 

An  administrator  or  an  executor  selhng  lands  on  credit, 
under  an  order  of  the  court  of  probate,  is  required  to  take  of 
the  purchaser  bonds  for  the  purchase  money,  with  two  suffi- 
cient sureties. — R.  C.  §  2228.  If  he  makes  the  sale,  and  dis- 
regarding the  statutory  requisition,  takes  but  one  surety,  on 
the  confirmation  of  the  sale  he  becomes  chargeable  with  the 
purchase  money. — Betf-s  v.  BlackireU,  2  Stew.  &  Port.  373  ; 
Bean  v.  Bathhone,  15  Ala.  328 ;  Walls  v.  BUjshy,  42  Ala.  473. 
This  is  admitted  to  be  true  as  to  sales  of  personal  property, 
but  it  is  insisted  that  the  court  is  really  the  vendor  of  land, 
when  sold  by  an  executor  or  administrator,  and  tliat  if  the 
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court  confirms  the  sale,  on  a  report  disclosing  that  but  one 
surety  has  been  taken,  it  is  a  judicial  approval  of  the  act 
relieving  him  from  all  liability.  The  court  is  the  vendor,  to 
the  same  extent  that  it  is  in  all  sales  made  under  its  decrees, 
and  which  require  its  confirmation  to  give  them  validity. — 
Huiton  V.  Williams,  35  Ala.  503.  The  administrator  has  a 
power  over  the  lands  not  derived  from  the  court,  but  from 
the  statutes.  The  power,  if  not  as  large  as  that  he  has  over 
personalty,  is  conferred  to  enable  him  to  discharge  the  trusts 
of  the  administration,  and  is  to  be  exercised  so  that  he  may 
execute  these  trusts  the  more  beneficially  for  those  having 
interests  in  the  estate.  In  making  the  sale,  he  is  trustee,  as 
well  as  officer  and  agent  of  the  court,  and  it  is  his  duty, 
prescribed  by  law,  from  which  the  court  cannot  absolve  him, 
to  take  at  least  two  sufficient  sureties.  If  he  fails  in  it,  the 
injury  resulting  is  to  the  same  parties  who  would  be  injured 
by  a  failure  to  take  the  requisite  security  on  a  sale  of  per- 
sonal property.  We  can  see  no  reason  for  distinguishing 
between  the  two  sales. 

The  only  assignment  of  errors  here  insisted  on  in  the 
argument  of  counsel,  refer  to  the  overruling  of  the  demurrer 
to  the  bill,  and  the  overruling  of  the  exceptions  tothe  report 
of  the  register,  charging  the  appellants,  as  executors,  with  the 
rent  of  land  he  should  have  rented,  and  with  the  purchase 
money  of  lands  for  which  he  did  not  take  two  sureties. 
There  was  no  error  in  either  of  the  rulings,  and  the  decree 
must  be  affirmed. 


Scrvigfgs  V,  Under\%^ood. 

Summary  Proceeding  against  County  Treasurer.        ^ 

1.  Smnier  county;  efftcl  of  "Act  of  March  1st,  1870,  to  consolidate  the  funds 
of  fines  and  forfeitures  (ind  general  fund  of  the  county  of  Sumter. — The  etfeot  of 
the  "act  to  consolidate  the  funds  of  tines  and  forfeiture  and  general  fund  of 
the  county  of  Sumter,"  was  to  make  claims  which  might  accrue  under  §  4438 
of  the  Kovised  Code,  and  were  formerly  paid  out  of  "the  tine  and  forfeiture 
fund,"  a  charge  against  the  county,  payable  out  of  its  general  fund. 

2.  Sa?ne.  —  The  repeal  of  the  act  consolidating  the  different  funds,  cannot 
e£fect  the  rights  of  a  holder  of  a  warrant  drawn  on  the  county,  while  the  funds 
were  consolidated,  for  services  which,  prior  to  that  time,  were  a  charge  against 
the  fine  and  forfeiture  fund  alone. 

Appeal  from  Circuit  Court  of  Sumter. 
Tried  before  Hon.  Harry  T.  TouLMm. 

Vol.  liiv. 
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This  was  a  summary  proceeding,  commenced  by  the  ap- 
pellee, Underwood,  against  the  appellant  Scruggs,  who  was 
treasurer  of  the  county,  fol-  his  failure,  on  demand,  to  pay  a 
county  warrant. 

Appellee's  father  had  been  clerk  of  the  circuit  court,  and 
the  warrant  had  been  drawn  by  order  of  the  commissioner's 
court  in  May,  1871,  for  fees  in  State  cases,  accruing  between 
March  1st,  1870,  and  May,  1871,  under  §  4438  of  the  Kevised 
Code.  The  warrant,  after  having  been  registered  May  31st, 
1871,  was  assigned  to  appellee,  who  demanded  payment  on 
the  24th  day  of  February,  1875,  at  which  time  the  treasurer 
had  sufficient  money  belonging  to  the  general  fund  of  the 
county,  but  not  to  the  "  fine  and  forfeiture  fund, "  to  pay  it. 

The  act  of  March  1st,  1870,  consolidating  the  fine  and 
forfeiture  fund  with  the  general  fund  of  Sumter  county,  and 
the  act  of  February  1st,  1872,  repealing  that  act,  were  in- 
troduced in  evidence. 

The  facts  having  been  submitted  to  the  court,  without  the 
intervention  of  a  jury,  judgment  was  rendered  for  the  ap- 
pellee. 

"Watts  c%  Watts,  W.  G.  Little,  Jr.,  and  Keuben  Chap- 
man, Jr.,  for  appellant. 

Snedecor  &  CocKRELL,  contva. 

BKICKELL,  C.  J. — Fines  imposed"  as  a  punishment  for 
misdemeanors  are  payable  to  the  county  in  which  the  indict- 
ment is  found,  or  the  prosecution  commenced,  and  for  their 
recovery,  judgment  is  entered  in  favor  of  the  State  for  the 
use  of  the  particular  county.  The  forfeitures  of  under- 
takings of  bail,  and  the  penalties  incurred  by  witnesses  for 
disobedience  of  the  process  of  the  court,  or  fines  for  con- 
tempt, are  also  payable  to  the  county.  The  funds  derived 
from  this  source,  to  distinguish  them  from  the  general  funds, 
and  because  they  could  not  be  appropriated  as  the  general 
funds  of  the  county  were,  have  been  known  as  the  "  fine  and 
forfeiture  fund."  The  fees  of  witnesses  in  State  cases  were 
primary  charges  on  this  fund.— E.  C.  §^  4220,  4221,  4222. 
Whenever  a  surplus  of  the  fund  remains  after  satisfying,  or 
above  the  sum  necessaiy  to  satisfy  the  registered  claims  of 
State  witnesses,  the  fees  of  officers  of  the  court  in  criminal 
cases  in  which  the  defendants  have  been  convicted,  and  were 
insolvent,  or  in  which  a  nolJe  proseqtii  has  been  entered,  are 
charges  on  and  payable  out  of  the  fund. — R.  C.  S  4488. 

The  general  assembly  passed  an  act,  approved  March  1, 
1870,  entitled  "  An  act  to  consolidate  the  funds  of  fines  and 
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forfeitures  and  general  fund  of  the  county  of  Sumter." — 
Pamph.  Acts,  1869-70,  p.  204.  The  first  section  of  this  act 
provides  for  the  consolidation  of  the  fund  known  as  the  fines 
and  forfeitures  fund  and  the  general  fund  of  the  county 
and  declares  the  two  shall  constitute  one  fund.  The  second 
section  declares  all  claims  against  the  county  payable  out  of 
the  fines  and  forfeitures,  shall  be  paid  from  the  general  or 
consolidated  fund.  Construing  this  statute  in  connection 
with  the  general  statutory  provisions  referred  to  above,  its 
effect  and  operation  are  obvious.  The  distinction  between 
the  fine  and  forfeiture  fand  and  the  general  fund  of  the 
county  is  destroyed.  The  two  become  one  common  fund, 
from  which  the  charges  on  the .  fine  and  forfeiture  fund 
created  by  the  general  statutory  provisions  are  to  be  paid. 
Prom  liability  for  these  charges  the  fine  and  forfeiture  fund 
is  not  exempt,  but  the  charges  become  county  claims,  pay- 
able from  the  common  fund  with  which  the  fines  and 
forfeitures  are  mingled,  in  the  order  of  their  registration,  as 
other  county  claims  are  payable.  These  charges,  prior  to 
this  statute,  were  not  strictly  county  claims — they  were 
simply  charges  on  the  fund  m  the  hands  of  the  county 
treasurer.  They  become  county  claims  because  the  fund 
from  which  they  w^ere  payable  is  mingled  with  the  general 
fund  of  the  county,  not  capable  of  identification  and  specific 
appropriation  to  their  payment,  and  in  lieu  of  the  liability 
of  the  particular  fund,  the  liability  of  the  general  fund  is 
substituted.  This  change  rendered  necessary  the  presenta- 
tion to,  and  allowance  by,  the  commissioners'  court  as  a  claim 
against  the  county,  of  the  fees  of  officers  of  court,  made  a 
charge  on  the  fine  and  forfeiture  fund.  When  allowed  by 
the  commissioners  court,  and  registered  with  •  the  county 
treasurer,  he  becomes  bound  to  pay  it  in  its  order  of  registra- 
tion whenever  he  has  of  the  general  or  consolidated  fund  a 
sum  sufficient.  Failing  to  pay  it  on  demand,  he  became 
liable  to  the  summary  remedy  and  the  penalty  prescribed  by 
the  statute.— R.  C.  §  930. 

The  repeal  of  the  act  of  March  1st,  1870,  by  the  act  of 
Pebruary  1st,  1872,  did  not  operate  retrospectively  so  as  to 
change  the  character  of  appellee's  claim.  By  its  allowance 
by  the  commissioners  court,  in  May,  1871,  it  became  an 
allowed  county  claim,  payable  from  the  general  or  consolida- 
ted fimd  of  the  county,  and  it  may  well  be  doubted 
whether  subsequent  legislation  could  divest  it  of  this  character. 
The  mere  subsequent  repeal  of  the  statute  authorizing  its  al- 
lowance and  payment,  certainly  does  not  have  any  such  effect. 

We  find  no  error  in  the  record  prejudicial  to  the  appellant, 
and  the  judgment  must  be  affirmed. 

Vol.  liv. 
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Buriiliaiii  &  Co.  v,  Martin  et  als. 

Bill  to  foreclose  3Iartgage,  &c. 

Lien  of  execution;  how  lost. — Where  the  plaintiff,  on  valuable  considem- 
tion,  causes  his  execution  in  the  hands  of  the  sheriff  to  be  held  up  for  a 
specified  time,  he  will  be  postponed  to  the  lien  of  a  mortgage  attaching  in  the 
interval  of  such  suspension. 

Appeal  from  Chancery  Court  of  Lauderdale. 
Heard  before  Hon.  H.  C.  Speake. 
The  opinion  states  the  case. 

W.  J.  Wood,  for  appellant. 
O'Neal  &  O'Neal,  contra. 

BRICKELL,  C.  J. — A  mortgagee  may,  in  the  first  instance, 
proceed  in  a  court  of  equity  to  foreclose  his  mortgage, 
although  he  is  clothed  with  a  power  of  sale.  To  prevent  a 
multiplicity  of  suits,  and  a  sale  under  legal  process  against 
the  mortgagor,  he  may  join  judgment  or  attaching  creditors, 
claiming  liens  in  opposition  to  the  mortgage. — Ala.  Life  Ins. 
(k  Trust  Co.  V.  Petivay,  24  Ala.  344;  3IcGowan  v.  Br.  Bank 
Mobile,  7  Ala,  823 ;  Marriott  d  Hardesty  v.  Givens,  8  Ala.  694. 
Of  this  character  is  the  bill  filed  by  the  appellants.  The 
seniority  of  the  judgments  in  favor  of  the  appellees,  Hill, 
Fountaine  &  Co.,  and  James  Akerman  <fe  Co.,  to  the  mort- 
gage of  the  appellant,  is  admitted  in  the  bill,  but  it  is  averred 
they  have  lost  their  priority  because  of  a  suspension  of 
execution  by  the  order  of  the  respective  plaintifts,  and  this 
suspension  was  in  consequence  of  a  guaranty  of  payment  by 
a  third  person.  Certified  copies  of  the  executions  are  exhibits 
to  the  bill,  from  which  it  appears  that  the  plaintifts,  on  the 
31st  December,  1874,  directed  the  sheriff  to  hold  them  up 
until  the  15th  March,  1875,  and  they  were  returned  by  the 
sheriff  with  the  indorsement,  "  held  up  until  March  15tli, 
1875."  Alias  executions  were  not  issued  until  after  the 
execution  and  registration  of  the  appellant's  mortgage,  and 
after  the  maturity  of  one  of  the  notes  it  was  intended  to 
secure.  The  answers  of  the  plaintiffs  do  not  deny,  but  admit 
these  allegations  of  the  bill,  and  aver  that  the  suspension  was 
to  enable  the  mortgagor,  and  defendant  in  execution,  by  a 
sale  of  the  goods  in  the  course  of  trade,  to  obtain  money  to 
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pay  the  executions,  and  in  consideration  of  a  guaranty  from 
one  Campbell  of  the  payment  of  any  balance  due,  after  a 
sale  of  the  goods,  if  the  executions  were  not  paid  on  the  15th 
March,  1875,  and  of  the  defendant's  waiver  of  all  claim  to 
exemption. 

Under  what  facts  and  circumstances  the  suspension  of 
execution  renders  it  dormant  against  junior  executions,  or 
junior  mortgages,  has  been  so  often  and  so  fully  considered 
in  former  decisions  of  this .  court,  that  we  need  not  look 
beyond  them  for  authority.  No  distinction  is  made  between 
a  junior  execution  and  a  junior  mortgage.  If  the  lien  of  the 
mortgage  attaches  during  the  interval  of  suspension,  which 
is  constructively  fraudulent,  the  execution  creditor  authoriz- 
ing such  suspension  must  be  postponed  to  it. — Albertson, 
Douglass  cit  Co.  v.  Goldsby,  28  Ala.  711. 

It  is  not  necessary  in  this  case  to  inquire  whether  a  judg- 
ment operates  a  lien  under  our  statutes,  or  whether  the  lien 
arises  only  on  the  delivery  of  execution  to  the  sheriff. 
Executions  had  issued,  and  were  in  the  hands  of  the  sheriff 
prior  to  the  execution  of  appellant's  mortgage,  and  were  sus- 
pended by  the  direction  of  the  plaintiffs.  Our  decisions 
have  settled  that  mere  passiveness  on  the  part  of  a  senior 
judgment  or  execution  creditor — mere  delay  in  the  enforce- 
ment of  his  lien,  will  not  impair  it,  and  postpone  him  to  a 
junior  execution  creditor,  if  at  the  time  of  sale  under  the 
junior  execution,  he  has  execution  in  continuance  of  the  lien 
originally  attaching  in  the  hands  of  the  sheriff. — 1  Brick. 
Dig.  899,  §  140.  While  mere  passiveness — mere  acquiesence 
in  the  delay  of  the  sheriff,  will  not  destroy  the  lien,  if  the 
creditor  does  any  positive  act  inconsistent  wdth  the  pursuit 
of  the  execution  to  satisfaction  of  the  judgment,  the  lien  is 
lost.  This  is  especially  true,  when,  for  the  benefit  of  the  de- 
fendant, on  a  consideration  deemed  valuable,  the  execution 
is  suspended  by  the  authority  of  the  creditor. — 1  Brick.  Dig. 
900,  §  148.  In  Wood  v.  Gary,  5  Ala.  52,  Ormond,  J.,  says : 
"  We  understand  the  law  on  the  subject  to  be,  that  if  a  judg- 
ment creditor  place  his  execution  in  the  sheriff's  hands,  ivith 
instrvetions  not  to  levy,  or  after  a  levy,  to  hold  it  up,  and  not 
to  sell,  it  will  be  constructively  fraudulent  against  junior 
judgnjent  creditors,  who  will  thereby  obtain  the  superior 
hen.  The  rule  is,  that  the  plaintiff  can  only  employ  his 
execution  to  collect  his  judgment;  he  cannot  use  it  as  an  in- 
strument for  sheltering  or  covering  the  property  of  the 
defendant,  against  the  claims  of  others,  and  any  act  which 
manifestly  has  this  tendency  is  per  se  fraudulent."  This 
doctrine  is  repeated  in  Leach  v.  WilUams,  8  Ala.  759  ;  Fafton 
V.  Hayter,  Jolinson  &  Co.,  15  Ala.  18 ;  Br.  Bank  v.  BrougJdon, 
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ib.  127,  and  is  the  principle  on  which  the  case  of  Albertson, 
Douglass  &,  Co.  v.  Goldshy,  28  Ala.  711,  proceeds.  Applying 
the  principle  to  this  case,  there  can  be  no  doubt  that  the 
execution  creditors,  by  the  suspension  of  execution,  lost  their 
lien.  The  suspension  was  on  a  valuable  consideration — the 
guaranty  of  Campbell,  and  the  defendant's  waiver  of  exemp- 
tion. Being  founded  on  such  consideration,  during  the 
period  stipulated  for,  the  hands  of  the  creditors  were  tied 
up  ;  they  could  not  have  issued  executions  without  the  con- 
sent of  the  defendant,  however  pressing  the  necessity.  And 
the  purpose  of  the  suspension  was  to  benefit  the  debtor  by 
enabling  him  to  make  private  sales,  in  the  course  of  trade,  of 
property  subject  to  it.  The  lien  of  the  executions  first  ac- 
quired being  destroyed,  and  the  lien  of  the  mortgage  attach- 
ing when  there  was  no  execution  in  the  hands  of  the  sherifi", 
the  execution  creditors  must  be  postponed  to  the  mortgage. 
The  chancellor,  in  ruling  otherwise,  erred,  and  his  decree 
dissolving  the  injunction  is  reversed,  the  injunction  reinstated, 
und  the  cause  remanded. 


Watson^.  Reynolds  &  Stuckey. 

Action  on  Promissory  Note. 

1.  Prowissory  note;  u-hnt  rrithont  consideration. — A  promissory'  note  given 
by  the  widow  to  a  creditor  of  the  deceased  husband,  who  does  not  take  it  in 
payment  of  the  debt,  and  neither  lost  or  suspended  any  remedy  for  its  collec- 
tion, or  receipted  the  account,  is  without  consideriition. 

2.  Some. — The  tact  that  there  has  been  no  administration,  and  the  widow 
remains  in  possession  of  all  the  real  and  personal  estate  of  the  husband  — the 
possession  not  being  derived  from  the  creditor — forme  no  cousideratiou  for 
such  a  promise. 

Appeal  from  Circuit  Court  of  Dale. 

Tried  before  Hon.  Henry  D.  Clayton. 

This  was  a  suit  by  the  appellees  against  the  appellant  on 
a  promissory  note.  She  pleaded  want  of  consideration,  and 
issue  was  joined  on  that  plea. 

Appellant  was  introduced  as  a  witness,  and  testified  that 
she  gave  the  note  sued  on  for  an  account  which  was  made 
in  her  husband's  life  time ;  that  she  gave  it  at  the  request  of 
one  Powell,  who,  as  agent  of  the  appellees,  came  to  her  with 
the  account  and  assured  her  that  if  she  would  sign  the  note, 
she  would  not  be  pressed  about  it ;  that  the  account  was  not 
receipted  or  delivered  to  her,  and  that  there  was  no  other 
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consideration  for  the  note.  The  evidence  further  showed 
that  the  widow  was  in  possession  of  all  the  estate  of  the 
husband,  and  that  no  administration  had  been  granted 
thereon. 

Upon  this  state  of  facts  the  court  charged  the  jury,  that  if 
they  believed  the  evidence  they  must  find  for  the  plaintiffs. 
The  charge  was  duly  excepted  to,  and  is  now  assigned  as 
error. 

W.  T>.  Roberts,  for  appellants,  cited  3faul  v.  Vaughan,  45 
Ala.  1H4 ;  Hetheririgton  v.  Hixon,  46  Ala.  297 ;  Hester  v.  Wes- 
son, 6  Ala.  415. 

S.  H.  Dent,  contra. 

BRICKELL,  C.  J. — -A  promise  to  pay  the  debt  of  another, 
founded  on  no  other  consideration  than  the  debt,  is  a  nudum 
pactum,  no  matter  what  form  the  promise  may  assume. — Beall 
V.  Midgway,  18  Ala.  117  ;  Rutledge  v.  Toionsend,  38  Ala.  712 ; 
Hester  v.  Wesson,  6  Ala.  415.  The  note  on  which  the  suit  is 
founded,  was  not  given  by  appellant  or  accepted  by  the 
appellees  as  payment  of  the  debt  of  her  deceased  husband, 
nor  to  induce  appellees  to  forbear  or  suspend  any  right  of 
action  they  had  on  such  debt.  There  is,  of  consequence,  no 
element  of  detriment  to  the  appellees  from  which  to  deduce 
a  consideration  for  the  note,  nor  is  there  any  element  of  ben- 
efit to  the  appellant.  Her  possession  of  the  personal  assets 
of  her  deceased  husband — administration  not  having  been 
granted — is  rightful,  and  she  can  lawfully  hold  them  against 
all  until  an  administrator  is  appointed. — Brown  v.  Btason, 
'2i4i  Ala.  466.  The  real  estate,  if  it  is  the  last  residence  of  the 
husband,  she  is  entitled  to  hold  in  possession  until  her  dower 
is  assigned.  If  it  is  not  the  last  residence  of  the  husband, 
her  possession  is  rightful  against  all  but  the  heirs  to  whom 
the  title  has  descended,  until  an  administrator  shall  assert 
his  statutory  powers  over  them.  Possession  of  neither  was 
derived  from  the  appellees,  and  it  can  form  no  consideration 
for  her  promise  to  pay  the  debt  of  the  deceased  husband. 
On  the  evidence,  the  note  was  without  consideration.  The 
court  erred  in  the  charge  given,  and  the  judgment  must  be 
reversed  and  the  cause  remanded. 
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State  ex  rel,  Fitzpatrick  v.  Sliaver. 

Information  in  Nature  of  Quo  Warranto. 

1.  Couuty  siiperintendeiit  j  removal  of. — Under  the  act  of  the  board  of  educa- 
tion authoriziug  the  superintendent  of  public  instruction  to  remove  county 
superintendents,  it  is  not  necessary  that  he  should  assign  any  cause  for  a 
removal,  or  prefer  any  charges,  or  give  any  notice  to  the  infcumbent.  The 
whole  power  of  removal  was  entrusted  to  him,  to  act  whenever  in  his  opinion 
the  "interest  of  public  education  demanded  such  removal,"  and  the  exercise 
of  that  discretion  can  not  be  reviewed  by  the  courts. 

Appeal  from  City  Court  of  Montgomery. 
Tried  before  Hon.  John  A.  Minnis. 
The  opinion  states  the  case. 

Rice,  Jones  &  Wiley,  for  appellant. 

Stone  &  Clopton,  contra. 

BRICKELL,  C.  J. — This  was  a  proceeding  in  the  nature 
of  a  quo  warranto,  commenced  by  information,  in  which  the 
relator  claims  that  he  is  entitled  to  the  office  of  superintend- 
ent of  education  for  the  county  of  Montgomery,  and  that  the 
defendant  had  unlawfully  intruded  into  the  office  and  ought 
to  be  excluded  therefrom,  A  demuiTer  was  interposed  to 
the  information,  and  the  causes  assigned  are  substantially 
that  it  appears  from  the  information  the  relator  is  not,  and 
the  defendant  is,  entitled  to  the  office. 

The  constitution  of  1868  committed  the  management  of 
the  common  schools  and  other  educational  institutions  of  the 
State  to  a  board  of  education.  This  board  was  clothed  with 
full  legislative  jjoivcrs  in  reference  to  the  public  edmational  insti- 
tutions of  the  State,  and  its  enactments,  unless  repealed  by  the 
general  assembly,  had  the  force  and  effect  of  laio. — Const,  of 
1868,  Art.  II.  In  the  exercise  of  these  powers  the  board 
created  the  office  of  county  superintendent  of  education, 
prescribing  that  it  should  be  filled  first  by  an  election  by  the 
quahfied  voters  of  the  county,  and  the  duration  of  the  official 
term  was  two  years,  and  until  the  election  and  qualification 
of  a  successor. — Hodgson's  Manual  of  School  Laws,  p.  26. 
The  relator  was  elected  to  the  office  of  county  superintendent 

(13) 
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of  Montgomery  county  in  March,  1871,  and  continued  therein, 
under  enactments  of  the  board  of  education,  until  January  22, 
1875.  By  a  subsequent  enactment  the  superintendent  of 
public  instruction  was  authorized  to  remove  any  county 
superintendent  ivhenever  in  his  opinion  the  interests  of  'public 
education  demanded  such  removed;  and  by  appointment  to  fill 
the  vacancy  caused  by  such  removal. — Acts  of  Board  of  Edu- 
cation for  1874,  p.  6.  Under  this  enactment  the  superintend- 
ent of  jDublic  instruction  removed  the  relator  and  appointed 
the  defendant  to  fill  the  vacancy,  who,  having  qualified  accord- 
ing to  law,  entered  into  and  holds  the  office. 

The  information  averring  these  facts,  proceeds  to  aver 
there  was  no  cause  for  the  removal  of  the  relator  by  the 
superintendent  of  public  instruction  ;  that  he  had  no  notice 
of  any  cause  being  charged ;  no  opportunity  of  controverting 
it,  and  thai  of  consequence  the  order  was  void,  not  affecting 
his  right  to  the  office. 

The  act  of  the  board  of  education  does  not  require  that 
any  cause  shall  be  assigned  by  the  superintendent  for  a 
removal,  or  that  any  charge  shall  be  preferred  against  the 
county  superintendent,  or  any  notice  given  him  of  the  inten- 
tion to  order  his  removal.  The  whole  matter  is  committed 
to  the  judgment  and  discretion  of  the  superintendent  of  pub- 
lic instruction.  On  his  official  responsibihty  he  must  deter- 
mine whether  the  interests  of  public  education  committed  to 
his  superintendence  requires  a  removal.  The  board  created 
the  office,  enlarged  its  term,  authorized  the  superintendent 
to  fill  vacancies  and  to  make  removals  of  county  superin- 
tendents, his  subordinates  and  agents  in  the  execution  of  his 
important  trusts.  It  was  never  contemplated  that  the  exer- 
cise of  his  judgment  and  discretion  should  be  revised  by  judi- 
cial tribunals  or  interfered  with  by  any  other  department  of 
the  government.  When  he  determined  the  relator  should  be 
removed,  he  decided  the  interests  of  pubhc  education 
required  it,  and  that  decision  is  final  and  conclusive. — State 
V.  Adams,  2  Stew.  231 ;  People  v.  Stout,  19  How.  Pr.  171 ; 
People  V.  Bearfield,  35  Barb.  254 ;  State  v.  Doherty,  25  La. 
Ann.  119. 

The  information  disclosing  the  relator's  want  of  title  to  the 
office  and  the  defendant's  legal  title  to  it,  the  demurrer  was 
properly  sustained  and  judgment  rendered  for  the  defendant. 
By  statute  the  judgment  carried  costs  against  the  rela- 
tor.—R.  C.  §  3093. 

The  judgment  must  be  affirmed. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 
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Turling-ton  v.  Slaughter. 

Action  to  recover  Money  'paid  by  Mistahe. 

1 .  Refusal  of  diarcje ;  presumption  as  to.  — If  charges  asked  for  and  refused, 
assert  correct  legal  principles,  and  are  applicable  to  the  evidence,  it  will  be 
presumed  to  sustain  the  judgment  below,  that  they  were  not  in  writing,  unless 
it  afiirmatively  appears  otherwise. 

2.  Suljsequenl  protnise;  what  will  support. — A  moral  consideration  growing 
out  of  a  past  legal  or  equitable  obligation  barred  of  enforcement,  will  support 
ft  subsequent  express  promise. 

3.  tkime. — Payments  claimed  as  credits  on  a  debt,  and  not  allowed  when 
judgment  was  recovered  on  it,  can  not  be  recovered  back  afterwards,  vrithout 
an  express  promise  to  repay  them. 

Appeal  from  Circuit  Court  of  Dale. 

Tried  before  Hon.  J.  McCaleb  Wiley. 

The  appellee,  Slaughter,  brought  this  action  against  the 
appellant,  Turlington,  to  recover  money  paid  him  by  mis- 
take, «fec. 

Slaughter  had  purchased  lands  of  Turlington,  and  the 
latter  filed  his  bill  in  chancery  to  enforce  the  vendor's  lien, 
obtained  a  decree  pro  con/esso,  and  an  order  of  sale.  Por- 
tions of  the  record  of  the  chancery  suit  were  shown  to  have 
been  lost,  but  the  testimony  introduced  showed  that  the 
amount  due  on  the  unpaid  purchase  money  was  ascertained, 
by  a  reference  to  the  register,  whose  report  was  confirmed  by 
the  chancellor.  Slaughter,  before  the  sale,  complained  that 
there  was  a  mistake  in  the  calculation,  but  was  told  by  Tur- 
lington to  settle  upon  the  basis  of  the  decree,  and  if  it  turned 
out  to  be  wrong,  he  would  correct  it  by  returning  the  excess. 
Upon  this  Slaughter  paid  the  amount  of  the  decree,  which 
was  abcfut  five  hundred  dollars  in  excess  of  what  was  due. 
Turhngton  then  referred  him  to  an  attorney  to  investigate 
the  mistake,  and  upon  being  informed  by  Slaughter  that  the 
attorney  found  that  there  was  a  mistake  of  over  five  hundred 
dollars,  refused  to  correct  it.  There  was  some  testimony 
tending  to  show  that  after  suit  brought,  Turlington  obtained 
a  continuance  on  promise  to  look  into  the  calculation  again, 
and  to  pay  whatever  amount  was  found  due,  in  cash. 

The  court  charged  the  jury  that  if  they  believed  that,  at 
the  settlement  and  payment  of  the  decree,  Turlington  told 
Slaughter  that  if  the  decree  against  him  was  for  much,  he 
(Turlington)  would  correct  it,  by  refunding  the  excess,  and 
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that  the  decree  was  for  too  much,  they  must  find  for  the 
plaintiff;  and  also,  if  they  believed  that  "  Turlington  agreed 
to  correct  any  error  in  the  decree,  and  that  in  consequence 
of  this  agreement  Slaughter  paid  the  amount  of  the  decree, 
that  this  was  a  sufiicient  consideration  to  support  a  promise, 
and  make  Turlington  liable  to  Slaughter,  if  in  fact  there  was 
an  error  in  the  decree  against  Slaughter." 

These  charges  were  excepted  to,  "  and  defendant  asked  the 
court  to  give  the  following  charge,  which  charges  the  court 
refused  to  give  and  the  defendant  duly  excepted."  The  bill 
of  exceptions  sets  out  the  charges  thus  refused,  but  no  where 
states  that  they  were  requested  in  writing. 

The  charges  given,  and  the  refusal  to  charge  as  requested, 
are  now  assigned  as  error. 

W.  D.  Roberts,  for  appellant. 

W.  C.  Gates,  contray  cited,  MUh  v.  Gerson,  20  Ala,  669 ; 
21  Ala.  551,  and  McKeitlien  v.  Pratt,  53  Ala. 

BRICKELL,  C.  J.— The  statute  (R._C.  §  2756,)  requires 
that  charges  to  the  jury,  moved  for  by  either  party,  must  be 
in  writing.  The  record  does  not  disclose  that  the  several 
charges  moved  for  by  the  appellant  were  in  writing.  If  they 
asserted  proper  legal  principles,  applicable  to  the  evidence, 
we  must  presume  to  support  the  judgment  of  the  circuit 
court,  they  were  refused  because  not  in  writing,  rather  than 
put  the  court  in  error  by  presuming  they  were  written. — Mc- 
Keitlien V.  Pratt,  53  Ala.;  Hollingsivorth  v.  Chapman,  ante,  54 
Ala.  7. 

Money  paid  in  ignorance,  or  under  mistake  of  facts,  may 
be  recovered  back. — Rutherford  v.  31clver,  21  Ala.  750 ;  Wil- 
son v.  Sargent,  12  Ala.  778;  Walker  v.  3Iock,  39  Ala.  568. 
Money  paid  on  a  debt  or  demand,  but  which  is  not  credited 
thereon,  cannot  be  recovered  back,  if  judgment  is  subse- 
quently recovered  for  the  whole  debt. — DeSylva  v.  Henry,  3 
Port.  132.  The  judgment  is  conclusive  on  the  defense  of 
payment,  and  all  other  defenses  which  could  have  been  inter- 
posed in  bar  of  the  suit. — Freeman  on  Judg.  §  286 ;  Binck  v. 
Wood,  43  Barb.  315. 

The  payment  made  by  appellee  to  the  appellant  did  not 
exceed  the  amount  of  the  decree  of  the  court  of  chancery. 
The  evidence  tends  to  show,  however,  that  the  decree  ex- 
ceeded the  amount  really  due,  and  the  question  presented  by 
the  exception  to  the  several  charges  given  on  request  of  ap- 
pellee, is  whether  a  promise  to  pay  such  excess,  is  supported 
by  a  sufficient  consideration.  If  the  decree  was  rendered 
Vol.  liv. 
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for  a  larger  amount  than  was  really  due,  it  was  tlie  error  of 
the  register  in  making  the  calculations  on  which  his  report 
of  the  amount  due  from  the  apjDellee  was  based  ;  or,  it  was 
because  the  appellant  had  not  given  the  appellee  credit  for 
all  the  payments  to  which  he  was  entitled.  Whether  the  ex- 
cess was  produced  by  the  one  cause  or  the  other,  the  appel- 
lant was  not  in  equity  and  good  conscience  entitled  to  any 
other  or  greater  sum  than  the  amount  really  due  and  unpaid. 
A  mere  moral  consideration  will  not  support  an  express 
promise — a  valuable  consideration  must  have  at  once  ex- 
isted creating  a  legal  duty  or  obligation,  barred  at  the  time 
of  the  promise  by  some  positive  rule  of  law.  If  the  proceed- 
ings in  the  court  of  chancery  had  reached  such  a  stage,  of 
which  it  is  not  necessary  to  inquire  now,  that  the  appellee 
had  lost  all  remedy  to  correci/  the  decree,  it  was  because  the 
appellant  failed  in  the  performance  of  the  legal  duty  resting 
on  him  to  take  a  decree  only  for  the  amount  really  due  and 
unpaid.  Failing  in  the  performance  of  this  duty,  he  was 
under  a  moral  obligation  either  to  abate  the  amount  of  the 
decree,  or  if  under  mistake  it  Avas  paid  to  him,  to  refund  the 
excessive  payment.  This  moral  obligation,  originating  from 
a  positive  legal  duty  to  which  he  could  have  been  compelled 
before  the  decree,  will  support  an  express  promise  to  refund. 
In  Vance  v.  JVells,  8  Ala.  399,  goods  during  coverture  were 
furnished  to  a  married  woman,  on  the  faith  of  her  separate 
estate,  and  she  executed  a  note  for  them  as  surety  of  her 
husband.  The  only  obligation  resting  on  her  at  common  law 
was  a  moral  obligation.  An  express  promise  to  pay  made 
by  her,  after  the  death  of  her  husband,  was  esteemed  valid,  on 
which  an  action  at  law  could  be  supported.  The  reason  is, 
the  promise  during  coverture,  though  void  at  law,  in  equity 
created  a  charge  on  her  separate  estate,  and  the  moral  con- 
sideration originated  from  an  obligation  capable  of  enforce- 
ment in  equity.  In  Bently  v.  Moore,  14  Johns.  468,  the 
precise  question  involved  in  this  case  was  presented.  A  debt 
was  paid,  on  which  judgment  was  subsequently  recovered, 
the  debtor  not  having  made  defense.  The  creditor  subse- 
quently promised  to  refund  if  the  debtor  had  a  receipt  for 
the  payment,  and  an  action  on  this  j^romise  was  supported. 
In  Thayer  v.  Moiory,  36  Me.  287,  a  promise  by  a  creditor  to 
allow  upon  a  judgment,  payments  made  prior  to  the  judg- 
ment, was  enforced.  These  decisions  rest  on  the  same 
reasoning,  on  which  promises  to  pay  after  a  discharge  in 
bankruptcy,  or  after  the  statute  of  limitations  has  eftected  a 
bar,  are  maintained  and  enforced.  The  promise  of  appellant 
was  valid,  and  founded  on  a  sufficient  consideration. 
Judijcment  affirraed. 
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Dabney  et  al.  v.  Mitchell. 

Motion  for  Completion  of  Minute  Entry,  &c. 

1.  Probate  court;  power  of,  to  allow  amendments  nunc  pro  tunc. — The  court  of 
probate,  like  the  circuit  court,  has  power  to  enter  judgments  nunc  pro  tunc,  in 
furtherance  of  justice,  and  to  make  its  records  speak  the  truth,  when  the  record 
furnishes  satisfactory  data  by  which  to  make  the  amendment. 

2.  Revised  Code;  §  796  o/,  construed. — Section  796  of  the  Revised  Code  (sub- 
division 5  a),  which  authorizes  judges  of  probate  to  complete  minute  ei^tries 
and  decrees  in  their  courts,  when  the  same  are  incomplete,  «!tc.,  after  "neces- 
sary application  and  proof," — is  merely  declaratory  of  the  common  law,  and 
does  not  authorize  the  completion  of  such  entries  by  amendment  nunc  pro  tunc, 
except  upon  application  and  proof  requisite  at  common  law. 

3.  Amendment,  nunc  pro  tunc;  when  denied.  —The  evidence  in  this  case  declared 
insufficient  to  authorize  the  amendment  nunc  pro  tunc  allowed  by  the  court 
below. 

Appeal  from  Probate  Court  of  Randolph. 

A  citation  having  been  served  upon  appellee  to  make  final 
settlement  of  his  guardianship,  he  moved  the  probate  court 
"to  substitute  an  order  for  a  lost  order  or  destroyed  order," 
made  in  his  guardianship  of  appellees,  "by  the  former  pro- 
bate judge,  on  the  23d  day  of  February,  1867,"  showing  a 
"final  settlement  of  the  guardianship  and  decree  thereon 
discharging  appellee  from  his  said  trust."  An  amendment  to 
this  motion,  states  that  "  said  order  was  made  by  the  former 
probate  court,  was  reduced  to  a  written  memorandum,  placed 
on  the  file  of  papers  in  said  cause  while  it  was  progressing 
before  the  court  .  .  .  ;  that  diligent  search  has  been 
made  and  said  order  can  not  be  found  .  .  .  ;  that  its 
omission  from  the  record  will  tend  to  great  pecuniary  loss 
to  said  Mitchell  .  .  .  ;  that  said  order  was  an  order  to 
complete  the  minute  entry  and  final  decree  of  settlement  and 
discharge  of  said  Mitchell  as  guardian.  Wherefore,  the  said 
Peter  Mitchell  moves  your  honor  to  complete  the  record, 
(the  same  being  incomplete  on  account  of  the  failure  to  make 
said  entry  as  the  same  should  have  been  made)  nunc  pro  tunc." 

There  was  a  demurrer  to  the  petition,  and  numerous  excep- 
tions to  evidence  introduced,  which,  in  the  view  of  the  case 
taken  by  this  court,  need  not  be  further  noticed. 

The  court  made  a  decree  nunc  pro  tunc,  as  prayed,  and 
hence  this  appeal. 

Hudson  &  Hudson,  and  Smith  &  Smith,  for  appellants. — 
There  is  a  remarkable  similarity  between  this  case  and  Hicd- 
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son  &  Hudson,  20  Ala.  364,     The  record  evidence  introduced 
was  not  sufficient  to  uphold  the  order. 

William  Ivey,  contra. — This  proceeding  is  commenced 
under  §  796  of  the  Revised  Code.  That  section  gives  author- 
ity to  "complete"  the  minute  entries,  broader  than  that 
existing  at  common  law.  This  is  not  strictly  a  motion  to 
substitute  a  lost  record.  Under  the  section  of  the  Code 
quoted,  the  court  properly  granted  the  application. — 9  Ala. 
101;  12  Ala.  288;  Harris  v.  Martin,  39  Ala.  556. 

BEICKELL,  C.  J. — Courts  of  record  have  an  inherent 
power,  without  the  aid  of  express  legislation,  to  establish  and 
substitute  its  records  or  any  part  of  them,  which  may  have 
been  lost  or  destroyed.  The  practice  proper  to  be  pursued, 
independent  of  statutory  provisions,  has  been  clearly  pointed 
out  in  former  decisions  of  this  court. —  McLendon  v.  Jones,  8 
Ala.  298 ;  Hoswell  v.  Steiuart,  11  Ala.  629 ;  AtMnson  v.  Keel, 
25  Ala.  551.  The  former  existence  and  the  contents  of  the 
record  lost  or  destroyed,  may  be  proved  by  parol,  or  any 
secondary  e^ddence,  which  does  not  disclose  the  existence  of 
other  and  better  evidence. — 1  Green.  Ev.  §  509 ;  Forsaith  v. 
Clark,  1  Foster  (N.  H.)  409 ;  Jackson  v,  Gullum,  2  Blackf.  228. 
The  various  statutes  which  have  been  enacted  in  this  State 
authorizing  the  substitution  of  lost  records,  so  far  as  they 
pertain  to  judicial  proceedings,  which  from  the  constitution 
of  the  courts  are  necessarily  matters  of  record,  are  merely 
affirmative  of  the  principles  of  the  common  law,  and  provide 
merely  cumulative  remedies. — Dosiuell  v.  Steivart,  supra. 

In  IVilkinson  v.  GoldtJnvaife,  1  St.  &  Port.  170,  it  is  said, 
"By  the  very  constitution  of  courts  of  justice,  and  to  answer 
the  ends  of  their  creation,  they  have  by  the  rules  of  the  com- 
mon law  power  so  far  to  correct  the  omissions  of  their 
own  ministerial  officers  by  entering  judgments  mine  pro  tunc, 
as  not  to  allow  their  mistakes  to  defeat  the  purposes  of  jus- 
tice. This  question,  however,  is  not  strictly  open  for  discus- 
sion in  this  State.  It  has  long  been  the  practice  of  the 
circuit  courts  to  enter  judgments  7iunc  pro  tunc,  whenever 
essential  to  the  interests  of  suitors,  and  where  the  record 
furnished  sufficient  dnfa  for  such  judgments."  This  power 
the  court  of  probate  had  as  a  court  of  record,  to  prevent 
injustice,  and  to  conform  its  records  to  the  truth  of  the  pro- 
ceedings had  in  it.  The  statute,  in  declaring  the  authority 
of  the  judge  of  probate,  provides,  among  others,  the  power 
he  may  exercise :  "  to  complete  the  minute  entries  and 
decrees  in  causes  in  their  courts,  when  the  same  are  incom- 
plete on  account  of  their  failure  to   make   the  necessary 
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entries  at  the  time  when  they  should  have  been  made,  but 
the  necessary  applications  and  proof  must  first  be  made ; 
and  such  entries,  orders  or  decrees  are  as  valid  and  binding 
as  if  they  had  been  made  at  the  proper  time." — E.  C.  §  796, 5a. 
The  power  to  amend  the  record,  or  to  enter  a  judgment  nunc 
pro  kmc,  at  common  law,  could  only  be  exercised  when  the 
record  furnished  evidence  on  which  the  amendment  was  to 
be  made  or  the  judgment  entered.  The  amendment,  when 
made,  or  the  judgment  when  entered,  had  relation  to  the  time 
when  the  judgment  should  have  been  rendered,  or  the  defect 
in  the  record  occurred,  and  was  as  operative  as  if  the  record 
had  been  properly  made  up,  or  the  judgment  correctly  entered 
in  the  instance.  It  is  a  matter  of  some  difficulty  to  deter- 
mine precisely  what  is  the  operation  of  the  section  of  the 
Code  to  which  reference  has  been  made.  If  the  entries  on 
the  records,  or  minutes,  or  the  decrees,  which  are  incomplete, 
can  be  completed  only  on  record  evidence,  it  is  merely  affii'm- 
atory  of  the  common  law — for,  at  common  law,  the  power 
and  duty  to  complete  them,  was  as  full  and  as  imperative  as 
under  the  statute.  When  completed  they  would  at  common 
law  have  had  the  very  operation  the  statute  declares  they 
must  have — they  would  have  been  "  as  valid  and  binding  as 
if  they  had  been  made  at  the  proper  time."  The  statute  is 
only  declaratory  of  the  common  law,  unless  we  impute  to  the 
words  "  necessary  proof,"  a  significance  which  would  author- 
ize the  completion  on  evidence  different  from  that  which  the 
common  law  required.  When  words  of  this  kind  are  used  in 
a  statute  and  are  not  defined,  we  must  look  to  the  common 
law  for  the  meaning  which  can  properly  be  given  them.  It 
is  the  evidence  or  the  proof,  as  it  is  the  apphcation,  required 
by  the  common  law,  which  it  must  be  supposed  the  statute 
requires  to  be  made — and  not  evidence  or  proof  the  common 
law  rejected  as  inadmissible  or  fnsufficient.  The  dangers  of 
subjecting  records  to  amendment,  or  judgments  to  establish- 
ment, on  parol  evidence,  are  too  apparent  to  permit  an  inno- 
vation on  the  well  settled  rules  of  the  common  law,  or  to 
deduce  a  legislative  intent  from  the  words  of  this  statute  to 
change  them.  The  evidence  which  will  authorize  a  judge  of 
probate  to  exercise  the  power  this  statute  confers,  must,  as 
at  common  law,  be  supplied  by  the  record,  and  its  sufficiency 
must  be  determined  by  the  rules  of  the  common  law. 

The  application  of  the  appellee  was  either  to  substitute  a 
lost  record  of  a  final  settlement  and  decree,  or  for  the  com- 
pletion of  the  minute  entries  of  the  court  of  probate,  so  as  to 
show  a  final  settlement  of  his  guardianship  and  the  final 
decree  rendered  thereon.  We  pass  over  the  demurrer  to  the 
application  s^.n^  the  nunaerous  exceptions  to  the  evidence 
Vol.  uv. 
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which  cumber  the  record,  and  direct  our  attention  solely  to 
an  inquiry  whether  there  was  of  record  sufficient  evidence  on 
which  the  court  could  declare  there  had  been  a  final  settle- 
ment and  a  final  decree,  the  minute  entries  of  which  were 
incomplete ;  or  had  there  been  such  settlement  and  decree, 
the  record  of  which  was  lost  or  destroyed. 

In  the  last  point  of  view  the  evidence  could  be  by  parol, 
but  the  former  existence  of  the  settlement  aud  decree,  its 
contents  and  loss,  must  be  shown.  Regarding  the  applica- 
tion as  under  the  statute  to  complete  the  minute  entries,  or 
as  addressed  to  the  inherent  power  of  the  court  to  amend  its 
records  or  enter  a  judgment  nunc  pro  tunc,  the  evidence  on 
which  it  can  be  supported  must  be  of  record.  The  only  evi- 
dence offered  in  support  of  the  apphcatiou,  discarding  from 
consideration  the  bond  of  the  guardian  and  the  records  of 
annual  settlements,  and  the  petitions  for  investment  of  funds 
and  renting  of  lands,  which  furnish  no  aid  in  determining 
the  question,  the  only  record  e\'idence,  or  evidence  of  any 
character,  is  the  resignation  of  the  guardian,  the  appointment 
of  his  successor,  and  the  filing  his  accounts  and  vouchers  for 
a  final  settlement— the  appointment  of  a  day  for  such  settle- 
ment, of  which  notice  was  ordered,  and  the  fee  bill  of  the 
probate  judge,  found  in  the  fee  book,  charging  for  fees  on 
final  settlement.  This  evidence  is  very  far  fi'om  showing  the 
facts  on  which  a  final  settlement  could  be  based  and  a  final 
decree  rendered.  The  notice  required  by  the  order  made  on 
the  filing  of  the  accounts  and  vouchers,  is  not  shown  to  have 
been  given.  The  auditing  and  allowing  of  the  accounts  and 
vouchers  on  that  day^  and  the  ascertainment  by  the  court  of 
the  state  of  the  accounts,  does  not  appear.  The  judgment 
or  sentence  then  pronounced  by  the  court  is  not  shown.  On 
such  evidence  it  can  not  be  afiirmed  there  was  a  final  settle- 
ment made,  though  it  may  have  been  proposed  and  the  pro- 
ceedings preliminary  to  it  have  been  taken  ;  nor  that  a  final 
decree  was  rendered  or  what  were  its  contents,  nor  that  such 
decree  was  lost  or  destroyed. 

The  court  of  probate  erred,  therefore,  in  rendering  judg- 
ment establishing  the  proposed  final  decree,  and  its  judgment 
must  be  reversed  and  the  cause  remanded. 
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Matthews  et  al.  v.  Dowling  and  Wife. 

Bill  in  Equity  to  rescind  Sale  of  Land. 

1.  Rescission;  what  wUl  not  authorize. — Where  lands  are  purchased,  partly 
paid  for,  conveyed  to  the  purchaser,  and  he  is  let  into  possession  and  then 
dies — the  non-payment  of  the  balance  of  the  debt,  coupled  with  the  facts  that 
it,  with  the  other  debts  due  by  the  purchaser's  estate  will  render  it  insolvent, 
and  that  his  administrators  are  willing  to  a  rescission,  will  not  alone  authorize 
a  decree  for  rescission. 

2.  Administrator ;  consent  of,  for  what  ineffectual. — The  consent  of  an  admin- 
istrator to  a  decree  of  rescission,  in  a  suit  against  him  and  the  heirs  of  his 
intestate,  to  rescind  a  purchase  of  land  by  the  intestate,  can  not  divest  the 
interest  of  the  heirs. 

3.  Guirdian  ad  litem  ;  effect  of  admissions  by. — In  a  suit  against  an  infant  heir 
to  enforce  a  vendor's  lien  on  lands  descended  to  him,  an  admission  by  the 
guardiaji  ad  litem  of  the  execution  or  consideration  of  the  notes,  the  basis  of 
suit,  is  not  binding  on  or  evidence  against  him,  and  does  not  relieve  the 
complainant  from  proving  his  whole  case. 

Appeal  from  Chancery  Court  of  Dale. 

Heard  before  Hon.  B.  B,  McCraw. 

The  facts  are  sufficiently  stated  in  the  opinion. 

E.  M.  Wood,  for  appellant. 

Oates  &  Bro.,  contra. 

BEICKELL,  C.  J.— The  bill  was  filed  by  the  appellees, 
averring  that  in  1872  they  bargained  and  sold  to  one  John 
H.  Huff  the  lands  therein  described,  a  part  of  which  was  the 
statutory  separate  estate  of  the  appellee,  Anna  J.,  for  the 
sum  of  thirty-six  hundred  dollars.  One  thousand  dollars  of 
the  purchase  money  was  paid  in  cash,  and  for  the  remainder 
three  promissory  notes,  maturing  at  different  times,  were 
made  by  Huff,  two  of  which  were  payable  to  Mrs.  Dowling 
and  one  payable  to  her  husband.  A  deed  conveying  the 
lands  to  Huff  was  made  and  he  went  into  possession,  remain- 
ing therein  until  his  death  some  months  thereafter,  not  hav- 
ing paid  either  or  any  part  of  said  notes,  two  of  which  only 
were  due  when  the  bill  was  filed.  Administration  of  his 
estate  was  taken  by  one  Matthews  and  the  widow  of  said 
JohnH.,  one  Martha  A.  D.  Huff.  The  said  JohnH.  left  sur- 
viving him  only  two  heirs,  one  M.  M.  Welch,  a  daughter  and 
the  wife  of  J.  T.  Welch,  both  of  full  age,  and  W.  H.  Huff,  a 
minor  over  the  age  of  fourteen,  residing  with  his  mother,  the 

Vol.  uv. 
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said  Martha  A.  D.  Huif.  The  non-payment  of  the  notes  for 
the  purchase  money  is  averred,  and  it  is  further  averred  that 
these,  with  the  other  debts  existing  against  the  estate  of  the 
Intestate,  will  render  it  insolvent.  The  administrators  are 
willing  to  a  rescission  of  the  contract  of  purchase  of  the  lands, 
and  a  cancellation  of  the  notes  for  the  purchase  money,  and 
of  the  conveyance,  and  to  pay  two  hundred  dollars  in  addi- 
tion to  the  one  thousand  dollars  paid  at  the  time  of  the  pur- 
chase, as  compensation  for  the  use  of  the  lands  for  the  years 
1872  and  1873.  The  priayer  of  the  bill  is  for  a  rescission  of 
the  purchase,  the  notes  for  the  purchase  money,  and  the 
conveyance,  and  the  payment  of  reasonable  rent  for  the 
years  1872  and  1873,  or  if  the  complainants  are  not  entitled 
to  that  relief,  a  decree  enforcing  a  vendor's  lien  on  the  lands 
for  the  unpaid  purchase  money.  The  residence  of  J.  T. 
Welch  is  averred  to  have  been  unknown  to  the  complainant, 
and  no  process  was  served  on,  nor  no  order  of  publication 
was  made  as  to  him.  Process  was  served  on  the  minor,  W. 
H.  Huff,  and  he  appeared  and  selected  a  guardian  ad  litem, 
who  answered  for  him.  This  guardian  filed  an  answer  for 
the  infant,  admitting  many  of  the  allegations  of  the  bill,  and 
demurring  to  the  bill  on  several  grounds— first,  a  want  of 
equity,  because  it  does  not  allege  any  fraud  or  mistake  as 
ground  of  rescission — second,  because  the  administrators 
had  not  power  to  bind  the  estate  they  represent — third,  be- 
cause the  bill  is  multifarious  in  joining  with  the  notes  for 
the  purchase  money,  which  were  due,  the  note  which  was 
not  due.  The  administrators  answered,  admitting  many  of 
the  allegations  of  the  bill  and  consenting  to  the  rescission  if 
it  can  be  made,  without  involving  them  in  personal  liability 
to  heirs  or  creditors.  A  decree  pro  confesso  was  rendered 
against  Mrs.  Welch  on  service  of  process. 

The  cause  was  heard  by  the  chancellor  on  bill  and  answers, 
without  any  other  proof  than  the  exhibits  to  the  bill,  which 
are  copies  of  the  notes  for  the  purchase  money,  and  these  do 
not  appear  to  have  been  proved.  A  decree  was  rendered 
rescinding  the  purchase,  canceling  the  notes  for  the  purchase 
money,  and  the  conveyance,  ordering  the  administrators  to 
pay  the  complainants  two  hundred  dollars  within  ten  days, 
or  that  execution  should  issue  against  them,  taxing  them 
with  costs. 

The  decree  of  the  chancellor  is  erroneous.  No  sufficient 
ground  for  the  rescission  of  the  contract  of  purchase  and  the 
cancellation  of  the  conveyance  was  shown,  either  by  plead- 
ings or  proofs  ;  nor  was  it  shown  or  averred  that  such  resell 
sion  or  cancellation  would  operate  beneficially  to  the  estate, 
or  rather  to  the  creditors  and  next  of  kin  of  the  intestate 
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Huff.  The  consent  of  the  administrators  to  the  rescission,  is 
not  of  importance.  They  were  powerless  to  divest  the  heirs 
of  the  interest  in  the  lands  descending  to  them ;  and  if  they 
had  power  to  consent,  a  court  of  equity  should  never  have 
acted  on  such  consent,  when  it  was  not  shown  that  they 
were  securing  a  benefit  to,  rather  than  impoverishing  the 
estate  they  represented.  It  does  not  appear  the  intestate 
had  made  an  improvident  bargain  in  the  purchase  of  the 
land,  and  that  if  a  sale  of  it  was  necessary  to  satisfy  the  ven- 
dor's lien,  a  surplus  would  not  have  remained,  becoming 
assets  in  their  hands.  The  intestate,  by  the  contract  of  pur- 
chase and  the  deed  of  conveyance,  became  entitled  to  the 
possession.  Yet,  it  is  proposed  by  the  rescission,  without 
any  sufficient  reason,  to  convert  him  into  a  mere  tenant 
liable  for  rent,  and  without  averment  or  proof  the  court 
decrees  in  effect  that  he  shall  pay  for  two  years'  use  and 
occupation  one-third  of  the  entire  purchase  money.  True, 
the  answer  of  the  administrators  admit  they  have  consented 
to  a  rescission  on  these  terms,  but  they  were  powerless  to 
make  such  consent  to  the  prejudice  of  the  heirs,  who  had 
the  right  to  insist  on  the  payment  which  had  been  made,  in 
reduction  of  the  purchase  money.  The  bill  did  not  present 
a  case  for  rescission,  and  the  decree  ordering  it  is  not  author- 
ized. The  only  relief  to  which  the  appellees  could  have  been 
entitled  was  a  decree  declaring  and  enforcing  a  vendor's  lien. 
This  relief  they  could  not  have  obtained  on  the  proof  found 
in  this  record.  They  must  have  proved  the  consideration  of ' 
the  notes  was  the  purchase  money  of  the  lands.  If  the  recital 
of  that  fact  in  the  notes  would  have  been  evidence  against 
the  infant  heir,  the  execution  of  the  notes  by  his  ancestor 
must  have  been  proved.  This  fact  may  be  admitted  in  the 
answer  of  the  guardian  ad  litem,  but  such  admission  is  not 
binding  upon  or  evidence  against  the  infant.  The  court  can 
not  permit  the  act  of  its  own  officer,  appointed  to  protect,  to 
prejudice  or  by  his  admission  abandon  the  right  of  the  infant. 
No  such  admission  relieves  the  complainant  from  making 
proof  of  the  whole  case  on  which  he  relies. — 1  Dan.  Ch.  Pr. 
169. 

There  was  also  error  in  proceeding  to  a  final  decree  with- 
out bringing  before  the  court  the  defendant,  J.  T.  Welch. 

The  decree  must  be  reversed,  and  a  decree  here  rendered, 

dismissing  the  complainant's  bill  without  prejudice  to  any 

future  suit  they  may  institute  for  the  enforcement  of  a  lien 

on  the  lands  for  the  payment  of  the  purchase  money. 
Voii.  uv. 
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State  ex  rel.  Harris  v.  Tucker* 

Information  in  the  Nature  of  Quo  Warranto. 

1.  "Election ;"  meardmj  of  word  as  used  in  Bevised  Code,  and  subsequent 
laws. — The  word  "election,"  nsed  in  section  162  and  other  sections  of  the 
Revised  Code,  fixing  the  number  of  days  after  "  the  election,"  within  which 
official  bonds  must  be  filed,  and  found  in  the  act  to  regulate  elections  in  the 
State  of  Alabama,  approved  April  23d,  1874,  and  in  the  act  of  the  name  title, 
approved  March  3d,  1875,  means  the  act  of  casting  and  receiving  the  ballots, 
the  day  and  time  of  voting  ;  and  hence  the  time  within  which  official  bonds 
are  to  be  given,  commences  to  run  from  the  day  of  the  election,  and  not  from 
the  date  of  the  certificate  of  election. 

2.  Officuil  Ixmds  ;  statutes  in  relation  to,  construed — It  was  the  intention  of 
the  legislature  in  enacting  the  statutes  relative  to  official  bonds  (Art.  3  and  4, 
Chap.  ],  Title  5,  Part  1,)  contained  in  the  Revised  Code,  to  provide  a  simple 
and  speedy  method  of  securing  good  and  sufficient  official  bonds,  and  having 
them  renewed,  and  in  case  of  failure  in  either  of  these  respects  of  declaring 
and  filling  the  vacancy,  without  awaiting  judicial  proceedings  to  determine 
the  question  of  failure  to  execute  or  renew  such  bonds. 

3.  C-ases  criticised  and  overmled. — What  is  said  in  Sproicl  v.  Laiorence,  33  Ala. 
691,  and  the  decision  in  Stale  ex  rel.  v.  Ely,  43  Ala.  568,  to  the  effect  that  a 
judicial  investigation  is  a  prerequisite  to  the  certification  of  a  vacancy  and  an 
appointment  to  fill  it,  declared  to  be  an  erroneous  exposition  of  the  statute, 

« 

Appeal  from  Circuit  Court  of  Hale. 

Tried  before  Hon,  George  H,  Craig. 

This  was  an  information  in  the  nature  of  quo  warranto  to 
try  the  riojht  of  the  appellee  to  the  office  of  sheriff  of  Hale 
county.  The  appellee,  in  his  answer,  set  up  the  facts  stated 
in  the  opinion,  and  the  relator  demurred.  The  demurrer 
being  overruled,  the  parties  admitted  the  facts  to  be  true  as 
set  up  in  the  answer,  and  the  relator  moved  for  judgment  in 
his  favor,  which  was  overruled,  after  which  he  declined  to 
proceed  further,  and  judgment  was  rendered  in  favor  of  the 
appellee.  The  main  question  involved  in  the  case  was, 
whether  time  within  which  the  sheriff  is  required  to  file  his 
official  bond  commences  to  run  from  the  day  of  the  election 
or  the  date  of  the  certificate  of  election. 

Smith  &  Roulhac,  for  appellant. — To  constitute  an  elec- 
tion, under  our  laAvs,  certain  steps  are  required  to  be  per- 
formed, in  regular  order,  by  the  agents  of  the  sovereign  who 
confers  the  office.  Until  these  steps  are  taken,  the  methods 
declared  by  law  for  "choosing  persons  to  fill  an  office,"  have 
not  been  complied  with,  and  there  is  in  legal  contemplation 
no  "election."  It  ought  not  to  be  presumed  that  the  people 
who  confer  the  office,  intended  that  while  the  votes  are  being 
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counted,  which  give  the  right  to  the  office,  and  before  the 
vote  is  announced,  the  party  elected  shall  forfeit  his  office 
because  he  did  not  ascertain  his  election  in  advance  of  the 
tribunals  appointed  for  that  purpose. 

The  "  choice  "  of  the  officer  has  to  be  completed  by  sev- 
eral sets  of  officers  before  he  is  elected.  If  the  election  is 
finished  when  the  polls  are  closed,  the  result  must  be  known 
then;  for  in  legal  contemplation  how  can  there  be  a  "choice" 
until  it  is  ascertained  who  has  been  chosen  ?  There  can  be 
no  choice  until  it  is  ascertained  and  declared  who  are  chosen, 
and  this  ascertainment  is  the  "election"  within  the  meaning 
of  the  statutes. 

When  it  is  said  that  title  to  an  elective  office  is  derived 
from  the  election,  it  is  meant  that  it  is  from  an  election  as  a 
complete  thing,  a  unity,  receiving  within  its  definition  its 
beginning,  its  intermediate  parts  and  its  conclusion  or  result, 
just  as  that  to  an  appointive  one  is  derived  from  an  appoint- 
ment, completed  ancf  finished. —  U.  S.  v.  Le.Baron,  19  How.  79. 

As  an  appointment  in  Alabama  is  but  one  act  in  itself,  so 
an  analogy  as  to  the  time  limited  in  section  162  Revised 
Code,  from  the  juxtaposition  of  an  election  and  appointment, 
should  be  taken  only  from  an  appointment  in  some  measure 
resembling  an  election,  which  is  the  case  where  an  appoint- 
ment consists  of  several  acts  or  parts. — Marhury  v.  Madison, 
supra. 

Appellant  has  done  all  he  could  to  qualify  within  the  time 
prescribed,  and  he  can  not  forfeit  his  title  to  the  office 
through  the  faults  of  the  election  officers. — 5  Michigan,  150 ; 
Peo'ple  V.  McManus,  34  Barbour,  620 ;  State  v.  Miller,  16  Mich- 
igan. 

It  is  said  in  Thompson  v.  Holt,  that  the  judge  forfeited  his 
office  because  he  failed  to  give  bond.  But  was  he  not  enti- 
tled to  be  heard  before  he  is  thrust  out  of  an  honorable  posi- 
tion to  which  he  was  elected?  Does  it  not  comport  better 
with  the  spirit  of  our  institutions  that  his  failure,  or  the 
reasons  excusing  it,  should  be  first  judicially  ascertained? 

Garrett  and  Walker,  for  appellee. — The  only  escape  for 
appellant  is  to  establish  that  the  legislature  did  not  mean 
what  it  said  when  it  declared  that  bonds  should  be  given 
within  fifteen  days  after  the  ekqtion.  He  would  have  the 
court  to  interpolate  the  words,  "loitMn  fifteen  days  after 
the  result  of  the  election  is  certified  by  tJie  Secretary  of  State." 

According  to  the  ordinary  and  popular  signification,  the 
"  election  "  transpired  and  was  consummated,  when  the  polls 
closed  on  the  day  of  the  election. — 1  East.  135 ;  see  Web- 
ster's  Unabridged   Dictionary.     Whenever  the   legislature 

Vol.  liv. 
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refers  to  any  other  thing  to  be  done  about  counting  votes, 
&c.,  it  uses  different  language.  Certificates  of  election  con- 
stitute no  part  of  the  election — they  are  merely  prima  facie 
evidence  of  it. — Cooley's  Con.  Lim,  618.  Under  the  law,  the 
sheriff's  term  was  fixed  at  three  years,  and  the  next  election 
occurs  three  years  after  the  election  held  on  Nov.  4th,  1874 ; 
the  sheriff's  term  commenced  then,  on  Nov.  4th,  1874.  How 
could  it  commence  on  that  day,  if  he  was  not  elected  on  that 
da}^  ?  The  Michigan  cases,  cited  by  appellant,  do  not  apply, 
because  the  statute  under  which  they  arose  is  different  from 
ours. — See  9  Kansas,  37  ;  48  Ga.  61.  The  argument  of  incon- 
venience can  not  gutweigh  the  positive  command  of  the 
statute.  The  court  will  know  also,  that  the  result  in  nearly 
every  instance  is  known  long  before  the  certificate  of  election 
is  made. 

STONE,  J. — The  object  of  these  proceedings  is  to  inquire 
by  what  authority  the  defendant  is  in  the  exercise  of  the 
office  and  functions  of  sheriff  of  Hale  county.  That  he  was 
appointed  by  the  governor,  and  was  commissioned  under  the 
seal  of  the  State,  are  facts  not  disputed.  The  reason  urged 
for  his  ouster  is,  that  he  was  appointed  to  the  office  when 
there  was  no  vacancy.     The  facts  are  as  follows : 

On  the  3d  November,  1874,  at  the  general  election  held 
for  Hale  county,  George  E.  Harris  was  voted  for,  and  received 
a  majority  of  the  votes  cast  for  the  office  of  sheriff.  No 
question  is  raised  on  the  regularity  of  this  election.  Some 
delay,  not  accounted  for,  was  suffered  to  occur  in  making  the 
required  return  to  the  Secretary  of  State,  and  the  latter 
official  did  not  receive  it  until  the  20th  November,  more  than 
fifteen  days  after  the  day  of  election.  He  immediately  issued 
to  Mr.  Hams  a  certificate  of  election;  such  certificate 
of  the  Secretary  of  State  reached  the  said  Harris  on  the  23d 
day  of  November  ;  and  on  the  2d  day  of  December  follow- 
ing he  tendered  his  bond  to  the  judge  of  the  circuit  court 
for  approval.  This  bond  was  in  form,  penalty  and  sureties 
sufficient,  but  the  judge  of  the  circuit  court  declined  to 
approve  it  for  reasons  following. 

After  the  expiration  of  15  days,  dating  from  the  day  of  elec- 
tion— 3d  day  of  November — the  judge  of  probate  certified  to 
the  governor  Mr.  Harris'  failure  to  file  in  the  probate  office 
his  official  bond  ;  and  thereupon,  on  the  25th  day  of  Novem- 
ber, the  governor  appointed  John  S.  Tucker  sheriff  of  said 
county ;  and  on  the  3d  day  of  December  the  judge  of  the 
circuit  court  approved  his  official  bond.  On  the  same  day 
he  decHned  to  approve  the  official  bond  tendered  by  Mr. 
Harris,  giving  his  reasons  for  such  refusal  in  the  following 
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language :  "  This  bond  is  executed  and  conditioned  as  pre- 
scribed by  law,  and  the  sureties  thereon  are  considered  by 
me  to  be  good  and  sufficient,  but  as  more  than  fifteen  days 
have  elapsed  since  the  election  on  the  3d  day  of  November, 
1874,  I  decline  to  act  upon  the  same."  The  act  of  April  22d, 
1873,  section  55,  Sess.  Acts,  p.  29,  giving  continued  life  to  the 
act  of  August  1,  1868,  makes  it  the  duty  of  the  judges  of 
the  supreme  court,  chancellors,  or  judges  of  the  circuit  court, 
to  approve  the  bonds  of  sheriffs. 

The  point  made  for  appellant  is,  that  the  election  contem- 
plated in  section  162  of  the  Eevised  Code,  is  not  considered 
as  made  so  long  as  any  official  action  bearing  upon  it  remains 
to  be  performed.  In  the  case  of  sheriffs,  it  is  contended 
that  the  time  of  election,  from  which  the  fifteen  days  begin 
to  run,  dates  from  the  certificate  of  election,  given  by  the 
Secretary  of  State.— Section  54,  act  of  1873,  Pamph.  Acts,  29. 
Bonds  of  sheriJffs  are  required  to  be  filed  in  the  office  of  the 
judge  of  probate.  Section  7  of  the  act  "to  regulate  elections 
in  the  State  of  Alabama,"  approved  April  22,  1873,  enacts 
"that  one  sherijff  .  .  .  shall  be  elected  on  the  first 
Tuesday  after  the  first  Monday  in  November,  1874,  and 
every  three  years  thereafter." 

Section  46  declares  "  that  it  shall  be  the  duty  of  the  inspec- 
tors of  all  elections  in  the  election  precincts,  immediately  on 
the  closing  of  the  polls,  to  count  out  the  votes  that  have  been 
polled,  and  after  so  doing,  to  promptly  certify  the  poll  list, 
seal  up  the  boxes  containing  the  ballots  and  poll  lists,  and 
deliver  them  to  the  returning  officer,  who  shall  deliver  such 
sealed  boxes  to  the  judge  of  probate  within  forty-eight  hours 
after  they  have  been  delivered  to  him." 

Section  47  declares  who  shall  constitute  the  board  of 
supervisors  of  elections,  and  makes  it  the  duty  of  such  board 
"to  open  and  compare  the  ballots." 

Section  50  declares  "  that  it  shall  be  the  duty  of  the  board 
of  supervisors  of  election,  within  Jive  days  from  the  date  of 
receiving  the  sealed  boxes,"  &c.,  .  .  "to  make  certifi- 
cates .  .  of  the  exact  number  of  votes  cast  in  their 
county  for  each  person,  stating  the  office  such  person  is  voted 
for,  and  forward  them  to  the  Secretary  of  State,"  &c. 

Section  54  declares  "  that  it  shall  be  the  duty  of  the  Sec- 
retary of  State  to  forward  certificates  of  election  to  such 
persons  as  may  be  ascertained  to  be  elected  to  any  office  in 
this  State,  addressed  to  the  board  of  supervisors,"  &c., 
"  within  te7i  days  after  receiving  such  returns  of  election  from 
the  supervising  board  of  the  county;  and  it  shall  be  the 
duty  of  said  board  of  supervisors  to  forward  such  election 
certificates  to  the  persons  entitled  thereto." 
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It  will  be  thus  seen  that,  allowing  nothing  for  the  time 
consumed  by  the  inspectors  in  counting  the  ballots,  nothing 
for  the  delays  incident  to  the  transit  of  the  returns  from  the 
board  of  supervisors  to  the  Secretary  of  State,  and  of  the 
certificate  from  him  back  to  them,  seventeen  days  may  elapse 
between  the  day  when  thq  votes  are  cast  and  the  time  when 
the  board  of  supervisors  receive  the  certificate  of  election, 
and  still  no  ofiicial  dereliction  be  chargeable  to  any  one. 
The  statute  containing  these  provisions  was  enacted  in  1873. 
,  A  different  system  was  established  by  the  Code  of  1852, 
and  preserved  by  the  Revised  Code  of  1867. — See  Part  1, 
Title  6,  Chap.  3,  Art.  3 ;  Sections  226  to  229  of  Code  of  1852 ; 
270  to  273  of  Revised  Code.  Under  that  system,  it  was 
made  the  duty  of  the  sheriff  and  certain  other  persons  to 
assemble  on  the  Saturday  succeeding  the  election  on  Mon- 
day, and  "  make  a  correct  estimate  from  the  returns  of  the 
votes  from  the  several  precincts  in  his  county,  of  the  whole 
number  of  votes  given  therein  for  each  office,  and  the  person 
to  whom  such  votes  were  given."  Certain  duties,  in  regard 
to  such  estimate,  were  then  prescribed,  and  among  others, 
the  returning  officer  was  required  to  make  a  certificate,  the 
substance  of  which  was  to  declare  who  were  elected  to  the 
various  offices  filled  by  the  county.  It  was  then  declared — 
section  273  (229) — that  "the  persons  having  the  highest 
number  of  votes     .  must  be  declared  duly  elected  to 

such  offices." 

Part  and  parcel  of  the  system  of  the  Code  of  1852,  pre- 
served in  the  Revised  Code,  is  section  162  (123),  which,  in 
reference  to  bonds  of  sheriffs  and  some  other  officers  required 
to  be  filed  in  the  office  of  the  judge  of  probate,  limits  the 
time  within  which  they  must  be  filed  to  "  fifteen  days  after 
such  election  or  appointment." 

Section  1(54  (125)  declares  that  "  if  any  officer  of  this  State 
required  by  law  to  give  bond,  fails  to  file  the  same  in  the 
proper  office  within  the  time  fixed  by  the  four  preceding  sec- 
tions, he  vacates  his  office,  and  in  such  cases  it  is  the  duty 
of  the  officer  in  whose  office  such  bond  is  required  to  be  filed, 
at  once  to  certify  such  failure  to  the  appointing  power,  and 
the  vacancy  must  be  filled  as  in  other  cases." 

It  wiU  be  readily  seen  that  in  these  two  systems,  there  is 
j^rovided  a  substantially  different  mode  of  declaiing  who  are 
elected.  The  one  was  by  county  officers,  and  ascertained 
and  declared  on  the  Saturday  next  succeeding  the  election 
on  Monday.  The  other  requires  the  certificate  of  the  Secre- 
tary of  State,  which,  without  fault  in  any  one,  may  be 
delayed  seventeen  days  or  more  after  the  day  when  the  elec- 
tion is  held. 
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The  word  election  is  found  in  many  sections  of  the  Code. 
See  the  following  sections  :  215  (17d)  to  223  (181) ;  also,  233 
(191),  236  (193).  It  is  also  found  in  the  following  sections  of 
the  act  "  to  regulate  elections  in  the  State  of  Alabama," 
approved  April  22d,  1873,  viz  :  Sections  5,  6,  7,  8, 10, 11, 13, 
18,  and  probably  others.  Also,  in  the  act  of  the  same  title, 
approved  March  3d,  1875,  sections  5,  6,  7,  8,  10,  13,  17,  44. 
It  is  manifest  that  in  each  instance  above,  when  the  legisla- 
ture employ  the  word  election,  they  mean  the  act  of  casting 
and  receiving  the  ballots,  the  day  and  time  of  voting.  It  is 
equally  manifest  that  when  the  legislature  incorporated  in 
the  Code  of  Alabama,  Article  3,  Chapter  1,  Title  5,  Part  1, 
sections  157  (118)  to  172  (133),  they  employed  the  word  elec- 
tion in  the  sense  given  above,  the  act  of  casting  the  ballots. 

Section  162  of  Revised  Code  has  never  been  expressly 
repealed,  and  there  is  no  provision  of  any  subsequent  stat- 
ute so  repugnant  to  its  provisions  as  to  operate  its  repeal  by 
imphcation.  According  to  all  rules  of  construction,  we  must 
construe  that  section  as  we  would  have  done  when  the  Code 
was  first  adopted,  without  any  reference  to  subsequent  stat- 
utes, which  seem  to  enlarge  the  time  within  which  the  result 
of  county  elections  must  be  made  known. 

The  primary  meaning  of  the  word  election  is  choice — the 
act  of  choosing.  We  think  the  legislature,  in  the  section 
under  discussion,  employed  the  word  election  in  this  sense, 
and  that  it  relates  to  the  time  when  the  ballots  are  cast. 

A  question  arises,  how  can  a  sheriff  elect  file  his  bond  in 
the  office  of  the  judge  of  probate  within  fifteen  days  after 
the  election  when  his  election  may  not  be  known  or  ofiicially 
certified  until  more  than  seventeen  days  after  the  election  ? 
Such  bond  can  not  be  properly  filed  before  it  is  approved. — 
Rev.  Code,  section  165.  And  we  are  not  prepared  to  affirm 
that  it  is  the  duty  of  the  judge  of  the  supreme  court,  chan- 
cellor or  circuit  judge  to  approve  such  bond  before  the  Secre- 
tary of  State  has  given  [  "  forwarded "  ]  the  certificate  of 
election,  under  section  54  of  the  act  of  April  22, 1873.  It  is 
not  necessary  that  we  should  decide  this  question.  The 
result  of  county  elections  is  generally,  if  not  invariably, 
known  soon  after  the  board  of  supervisors  shall  have  opened, 
compared  and  counted  the  ballots.  Possibly  the  result  of 
the  election  will  be,  by  such  action  of  the  supervisors,  suf- 
ficiently ascertained  and  known  to  justify  the  party  claiming 
to  be  elected  in  tendering  his  official  bond  for  approval,  and 
to  authorize  the  judge  to  whom  it  is  presented  for  approval 
to  act  upon  it.  But,  as  we  have  said,  Ave  do  not  decide  this 
question. 

It  will  be  seen  by  what  we  have  stated  above  that  very 
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great  hardships  may  fall  on  officers,  whose  election  by  the 
people  is  undisputed.  We  find  the  law  thus  written.  It  has 
doubtless  occurred  through  oversight  in  the  legislature. 
Substantially  the  same  embarrassing  defects  are  found  alike 
in  the  election  laws  of  1873  and  1875.  They  have  grown  out 
of  the  fact  that  while  the  legislature  have  enlarged  the  time 
within  which  the  result  of  elections  must  be  ofScially  made 
known,  they  have  given  no  additional  time  within  which  to 
file  official  bonds.  Such  oversight  or  hardship  does  not 
authorize  us  to  declare  section  162  of  the  Revised  Code  to 
be  inoperative,  or  to  give  to  it  a  construction  different  from 
what  was  its  true  meaning  when  it  was  enacted. 

In  the  case  of  Sproiol  v.  Laiurence,  33  Ala.  674,  the  ques- 
tion was  whether  the  bond  of  a  sheriff,  executed,  approved 
and  accepted  more  than  fifteen  days  after  his  election,  was  a 
valid  statutory  official  bond.  We  held  that  it  was  under 
section  171  (132)  of  the  Revised  Code.  In  that  case,  there 
had  been  no  certificate  of  vacancy,  and  no  appointment  of  a 
successor.  The  sole  question  was  whether  the  sheriff  and 
his  sureties  were  liable  on  such  bond  to  the  statutory  reme- 
dies for  his  official  defaults.  We  held  that  he  was  so  liable. 
We  went  beyond  the  wants  of  that  case,  and  declared  that 
"  the  failure  of  a  legally  elected  sheriff  to  file  his  bond  within 
the  time  prescribed,  does  not,  by  its  unaided  force,  operate 
his  removal  from  office ;  and  that  a  bond  executed  by  him 
more  than  fifteen  days  after  his  election,  and  before  any  step 
or  proceeding  on  the  part  of  the  State  to  effect  his  amotion, 
must  be  considered  the  bond  of  an  "officer"  within  the 
meaning  of  section  (132)  171  of  the  Code.  We  added, 
*'  What  act  or  proceeding  would  be  necessary  to  effect  his 
removal  from  office,  is  a  question  not  now  before  us,  and  we 
do  not  decide  it." 

The  language  employed  in  that  case,  left  on  the  mind  of 
the  legal  profession  the  impression  that,  in  the  case  stated, 
some  judicial  proceedings,  instituted  for  the  purpose,  were 
necessary  to  declare  the  office  vacant.  All  that  was  said, 
pointing  in  that  direction,  was  dictum,  not  called  for  by  any 
thing  presented  by  the  record.  The  elected  sheriff  had  given 
the  bond  and  had  cwied  under  it.  He  thus  brought  himself 
directly  within  the  provisions  of  section  171  of  the  Revised 
Code,  and  parties  aggrieved  by  his  official  misconduct  were 
entitled  to  all  the  remedies  which  might  have  been  main- 
tained on  an  official  bond,  "  executed,  approved  and  filed 
according  to  law."  We  did  not  say  then,  nor  do  we  now, 
whether,  under  any  judicial  proceedings,  a  sheriff,  whose 
bond  has  been  given,  approved  and  filed  after  the  expiration 
of  the  time  within  which  he  is  required  by  law  to  file  the 
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same — no  certificate  of  vacancy  being  given,  and  no  appoint- 
ment of  a  successor  made  in  the  meantime — can  be  removed 
from  such  ofiice.  That  question  was  not  before  our  prede- 
cessors, and  is  not  before  us. 

In  the  case  of  the  State  ex  rel.  v.  Ely,  Judge,  43  Ala.  568, 
our  predecessors  held  that  mere  failure  to  give  and  file  an 
oflicial  bond  within  the  prescribed  time,  does  not,  under  sec- 
tion 164  of  the  Revised  Code,  ipso  facto,  vacate  the  ofiice  of  a 
tax  collector.  Referring  to  Sproivl  v.  Laiorence,  .supra,  this 
court  said  :  "  It  is  there  decided  that  an  officer  is  invested 
with  his  title  to  an  elective  office  by  virtue  of  his  election, 
and  the  statute  providing  that  on  failure  to  file  his  bond 
within  the  given  time,  '  he  vacates  his  office,'  operates  as  a 
defeasance,  and  not  as  a  condition  precedent."  In  this  last 
case,  it  was  decided  that  the  relator  had  not  vacated  his 
office,  although  the  time  had  expired  within  which  the  stat- 
ute required  him  to  file  his  bond,  and  although  it  was  alleged 
a  successor  had  been  appointed.  The  court  ruled  that  there 
must  be  judicial  proceedings  and  declaration  of  vacancy 
before  a  successor  can  be  appointed  ;  and  because  the  record 
did  not  show  this,  the  alleged  appointment  was  declared 
invalid,  and  the  elected  officer  was  adjudged  to  be  the  right- 
ful tax  collector  ;  and  the  court  awarded  a  mandamus  to  com- 
pel the  judge  of  probate  to  approve  the  bond  of  the  latter. 

The  relator  in  this  cause  has  heretofore  made  application 
to  this  court  for  a  mandamus  to  compel  the  judge  of  the  cir- 
cuit court  to  approve  his  official  bond.  The  writ  was  refused 
on  the  ground  that,  if  relator  had  any  remedy,  it  was  not 
mandamus.  The  court  added,  inquiringly,  "  Can  it  be  said 
the  relator  has  a  clear  legal  right  to  an  approval  of  an  official 
bond,  in  the  face  of  a  statute  declaring  he  has  vacated  his 
office  by  a  failure  previously  to  file  his  official  bond  ?  The 
statute  certainly  casts  a  cloud  on  his  title,  which  the  approval 
of  his  official  bond  would  not  remove.  We  are  aware  of 
what  was  said  as  to  the  construction  of  this  statute  in  Sproivl 
V.  Laiorence,  33  Ala.  674 ;  State  v.  Ely,  supra ;  and  Ex  parte 
Candee,  supra.  When  the  question  shall  directly  arise,  we 
will  not  feel  bound  to  follow  these  decisions,  if  they  are  not 
in  this  respect  dicta.'" 

In  the  case  of  Thompson  v.  Holt,  52  Ala.  491,  the  regularity 
and  legality  of  the  appointment  of  Holt,  and  his  consequent 
right  to  the  office  of  judge  of  probate,  depended  on  the  fur- 
ther inquiry,  had  the  office  become  vacant  by  Thompson's 
failure  to  give  an  additional  bond,  under  sections  175  to  178 
inclusive,  Revised  Code  ?  Under  the  address  of  four  mem- 
bers of  the  court  of  county  commissioners,  Thompson  had 
been  required  by  the  judge  of  the  circuit  court  to  give  an 
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additional  bond.  The  ten  days  expired  and  no  bond  was 
tendered  by  Judge  Tliompson,  which  the  circuit  judge  ap- 
proved. He  thereupoa  cevlified  the  vacancy  to  the  Governor, 
under  section  177  of  the  Prevised  Code,  and  the  Governor 
appointed  Holt  his  successor,  who  had  given  bond  and  qual- 
ified. Proceedings  were  instituted  by  Holt  against  Thomp- 
son to  compel  the  delivery  of  books,  papers,  <ta,  under  sec- 
tion 19^  of  the  Code.  It  will  be  observed  that  on  the  ques- 
tion we  are  consideiing.  theve  is  no  material  diflerence  be- 
tween sections  164  and  177  of  the  Revised  Code.  SjDeaking 
of  the  effect  of  the  failure  of  Thompson  to  give  an  addi- 
tional bond,  and  the  certificate  of  such  failure  to  the  Gover- 
nor, this  court  said:  "The  failure  to  execute  such  addi- 
tional bond  is  a  forfeiture  or  vacacion  of  the  office,  and  on 
the  circuit  judge  is  imposed  the  duty  of  certifying  the  vacan- 
cy to  the  Governor,  who  has  the  appointing  power,  and  is 
bound  to  fill  it.  These  are  conditions  imposed  by  law  when 
the  respondent  was  elected  and  accepted  the  office — the  one 
a  condxLion  precedent,  which  must  have  been  performed  be- 
fore he  could  legally  be  inducted  into  the  office ;  the  other  a 
condition  on  which  continuance  in  office  depended.  'If  con- 
ditions in  law,  which  are  an  aexed  to  offices,  be  not  observed 
and  fulfilled,  the  office  is  lost  forever,'  for  these  conditions 
are  as  strong  and  binding  as  express  conditions." 

We  think  the  policy  of  our  statutes,  as  disclosed  in  Arti- 
cles 3  and  4,  Chapter  1,  Title  5,  P3;xt  1,  of  Revised  Code,  was 
to  provide  a  simple  and  speedy  method  of  securing  good  and 
sufficient  official  bonds,  of  having  them  renewed  when  neces- 
sary, and  in  case  of  failure  in  either  of  these  respects,  of 
declaring  and  filling  the  vacancy.  No  machinery  whatever 
is  provided  by  law  for  a  judicial  investigation  of  the  ques- 
tion of  failure  to  execute  or  renew  official  bonds.  Failure  to 
fh,  under  section  1^,4,  and  failure  to  give,  under  section  177, 
Revised  Code,  each  alike  "  vacates  the  office."  Under  sec- 
tion 1G4,  it  is  made  the  "  duty  of  the  officer  in  whose  office 
such  bond  is  required  to  be  filed,  at  once  to  certify  such  fail- 
ure to  the  appointing  power,  and  the  vacancy  must  be  filled 
as  in  other  cases."  When  an  officer  hcs  been  requii'ed  to 
give  an  additioaal  bond,  under  section  177,  and  fails  so  to 
do,  "  the  officer  making  the  requisition  must  at  once  certify 
the  same  to  the  appointing  power,  by  whom  the  vacancy 
must  be  filled." 

It  seems  to  us  that  the  language  of  these  sections  of  the 
Code  repels  all  idea  of  judicial  investigation  as  a  prerequi- 
site of  certification  or  appointment.  We  think  the  apparent 
clicfum  in  Sproivl  v.  Lawreive,  supra,  and  the  decision  in  the 
case  of  State  ex  rel.  v.  Ely,  supra,  are  each  erroneous  expo- 
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sitions  of  the  statutes,  so  far  as  they  seem  to  require,  in  the 
given  cases,  judicial  ascertainment  of  the  vacancy  before  the 
appointment  of  a  successor  can  be  made.  That  abuses  may 
be  perpetrated  under  these  sections,  which  would  be  cor- 
rected on  quo  tvarranto,  is  certainly  within  the  range  of  pos- 
sibility. We  will  not  attempt  to  specify  what  abuses  would 
i'ustify  such'  interposition.  A  failure  to  approve  a  sheriff's 
)ond,  tendered  more  than  fifteen  days  after  the  election,  and 
after  a  vacancy  thus  caused  had  been  certified,  and  filled  by 
executive  appointment,  is  not  an  abuse  which  this  court  can 
remedy.    • 

Judgment  of  circuit  court  affirmed. 


Powers    V.    Mayor    and    Council    of 
Decatur. 

Assumpsit  on  Note  or  Due  Bill. 

1.  Demurrer;  shoxtJd  not  he  put  in  hiU  of  exceptions. — It  is  not  necessary  to 
incorporate  the  demmrer  in  the  bill  ot  exceptions,  to  revise  the  action  of  the 
court  below  upon  it  Such  practice  unnecessarily  cumbers  the  record,  and  is 
to  be  discouraged. 

2.  Municipal  corporation,'  how  sties. — Municipal  corporations  must  sue  in 
the  corporate  name  conferred  by  the  charter,  and  not  otherwise. 

3.  /Same;  may  take  note  for  price  of  license. — A  municipal  corporation  hav- 
ing general  power  to  contract,  and  be  contracted  with,  in  reference  to  munici- 
pal affairs,  and  being  expressly  authorized  "to  provide  for  licensing  and 
regulating  retailers  of  liquors  within  its  limits,  and  to  tix  the  sum  to  be  paid" 
therefor,  may  take  a  note  for  the  price  of  a  license,  instead  oi  requiring  cash, 
and  on  failure  to  pay  the  note,  may  maintain  aasianpsii  against  the  maker. 

4.  Chsis  ;  security  _for.  — The  iiiayor  of  a  municipal  corporation  is  not,  ou 
that  account,  an  insufficient  surety  for  costs  of  a  suit  brought  by  the  corpora- 
tion. 

Appeal  from  Circuit  Court  of  Morgan. 
Tried  before  Hon.  Jas.  S.  Claek. 
The  complaint  in  this  case  was  as  follows  : 
The  Mayor   and   Council 
of  the  Town  of  Decatur, 
vs. 
James  N.  Power. 
April,  1872,  due  and  payable  to  them,  and  plaintiffs,  who  are 
a  corporation  chartered  by  the  laws  of  Alabama,  and  doing 
business  in  said  State,  claim  of  the  defendant  the  further 
sum  of  seventy  dollars,  -due  upon  an  instrument  of  writing, 

in  words  and  figures  as  follows,  to-wit : 
Vol.  ut. 


The  plaintiffs  claim  of  the 
defendant  seventy  dollars,  due 
by  his  due  bill,  made  by 
him     on     the     6th     day     of 
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*'  $70.  Due  the  major  and  council  of  the  town  of  Decatur, 
seventy  dollars. 

April  6th,  1872.  ^  J.  N.  Powers." 

And  plaintiff  says  that  said  sum  of  money  is  due,  &c. 

The  bill  of  exceptions  then  states,  that  the  defendant  then 
demurred  to  the  complaint,  and  for  causes  of  demurrer  as- 
signed the  following :  1st.  The  names  of  the  persons  com- 
posing said  "mayor  and  council  of  the  town  of  Decatur  "  are 
not  set  out  in  the  complaint.  2d.  That  the  complaint  shows 
on  its  face  that  there  is  no  person  plaintiff  on  the  record, 
and  in  whose  favor  judgment  could  be  rendered.  The  court 
overruled  the  demurrer,  and  "  the  defendant  excepted." 

The  bill  of  exceptions  further  states  that  defendant, 
Powers,  moved  to  dismiss  the  suit  for  want  of  security  for 
costs,  which  motion  the  court  overruled,  and  he  excepted. 
The  record  contains  no  reference  to  the  security  for  costs, 
except  the  recital  "  that  H.  E.  Willard  was  mayor  of  the  town 
of  Decatur  at  the  time  said  suit  was  brought,  and  thereupon 
the  defendant  moved  the  court  to  dismiss  the  suit  for  want 
of  security  for  costs." 

It  was  shown  that  the  plaintiffs'  demand  was  for  the  price 
of  a  license  for  retailing  spirituous  liquors,  which  sum  w^as 
assessed  against  Powers  by  the  mayor  and  council  of  the  town 
of  Decatur,  and  that  the  writing  sued  on  was  executed  to  pay 
for  his  license.  The  defendant  asked  the  court  to  charge 
the  jury  that  the  mayor  and  cpuncil  of  Decatur  had  no 
authority  to  take  said  note  in  pajTnent  of  the  license  ;  that 
the  note  was  illegal  and  void,  and  if  the  jury  believed  the 
evidence  they  must  find  for  the  defendant.  The  court  re- 
fused to  give  these  charges,  or  either  of  them,  and  defendant 
duly  excepted. 

TV.  P.  Chitwood,  for  appellant. — Kev.  Code,  §  2854,  re- 
quires all  corporations  to  give  security  for  costs — and 
municipal  corporations  are  within  this  rule. 

The  complaint  fails  to  show  what  persons  composed  tlie 
mayor  and  council  of  the  town  of  Decatur.  Why  does  not 
the  same  rule  apply  here  as  in  the  case  of  partnerships  ? — 
Otez  V.  Jeioitt  <h  Co.,  23  Ala.  662. 

The  corporation  could  only  exercise  the  powers  granted  to 
it  by  the  legislature,  and  had  no  power  to  loan  the  funds  of 
the  corporation,  by  taking  a  note  for  the  price  of  license. — 
Grand  Lodge  of  Alabama  v.  Waddell,  36  Ala,  313  ;  Penn.  R. 
R.  Co.  V.  Canal  Conirs,  21  Penn.  9  ;  Richmoiid  R.  R.  Co.  v. 
Louis'a  R.  R.  Co.,  18  How.  81 ;  19  Wallace,  468. 

S.  P.  Rather,  contra.— ^Tlie   corporation  of  the  town   of 
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Decatur  had  the  ri<^ht  to  take  a  note  inpayment  of  a  license. 
It  had  the  right  to  impose  upon  the  appellant  a  liquor 
license,  and  has  a  right  to  use  all  the  powers  necessary  to 
carry  into  effect  the  powers  expressly  granted. — 31  Ala.  443. 

MANNING,  J. — A  demurrer  should  appear  in  the  record 
as  a  part  of  the  pleading  in  a  cause  ;  and  a  judgment  over- 
ruling or  sustaining  the  demurrer  ought,  as  a  matter  of 
course,  also  to  appear  by  the  record  ;  theieupon  eiror  might 
be  assigned,  without  a  bill  of  exceptions,  the  suit  having  pro- 
ceeded to  a  final  judgment.  The  demurrer  and  judgment 
thereon,  or  a  recital  of  them,  ought  not  to  be  incorporated, 
as  in  this  cause  it  is,  in  the  bill  of  exceptions.  Such  a 
practice  encumbers  the  record  and  increases  cos  is. 

The  objection  by  demurrer  to  the  complaint  was,  that  it 
did  not  set  forth  the  names  of  the  individuals  who  filled  the 
offices  of  mayor  and  councilmen  of  the  town  of  Decatur. 
The  plaintiff  below  (appellee  in  this  court,)  being  created  by 
statute  a  corporation,  is  in  contemplation  of  law  a  person ; 
and  like  a  natural  person,  may  sue  and  be  sued  in  its  proper 
name.  And  its  suit,  in  this  instance,  was  correctly  brought 
in  the  name  conierred  upon  it  by  its  charter  of  incoi  poration. 
The  officials  in  this  municipal  body  were  not  the  individuals 
who  composed  it.  It  embraced  the  whole  communi{;y  of 
citizens.     The  demurrer  was,  therefore,  properly  overruled. 

It  is  assigned  as  error,  that  the  plaintiff  below  was  allowed 
to  maintain  its  suit  upon  a  due  bill  made  by  defendant  to 
it,  for  a  license  to  retail  spirituous  and  Ouher  liquors  in  the 
town.  The  ground  assumed  is  that  the  due  bill  was  void  as . 
ultra  vires,  not  within  the  capacity  of  the  plaintiff  to  ac- 
cept it. 

The  municipal  authorities  aie  expressly  empowered  by  the 
charter  "to  provide  for  licensing  and  regulating  reiailers  of 
liquors  within  the  limits  of  said  corporation,  and  to  fix  the 
sum  to  be  paid  for  the  same."  It  is  not  pretended  that  a 
license  was  not  granted  to  appellant,  or  that  the  sum  for 
which  he  gave  his  due  bill  was  not  the  amount  fixed  by  the 
proper  officials  therefor.  The  objection  is  that  instead  of 
requiring  the  cash  from  him,  they  accepted  his  acknowledge- 
ment that  he  owed  the  money  and  promised  to  pay  it  on 
demand. 

It  is  said  in  Dillon  on  Municipal  Corporations  (§  656,)  in 
respect  to  taxation :  "  If  the  charter  gives  the  power  to  im- 
pose taxes,  but  is  silent  rerpfic'ing  the  method  of  their  recovery, 
the  corporation  may  enforce  them,  or  provide  by  ordinance 
for  their  enforcement  by  due  coarse  of  judicial  proceedings. 
In  such  case  the  authority  to  collect  by  srH  is  clearly  im- 
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plied,  being  necessary  to  make  the  power  to  tax  available." 
"  In  some  of  the  States  the  view  is  taken  that  a  tax  legally- 
levied  and  assessed,  by  a  municipal  corporation,  pursuant  to 
its  charter,'  creates  a  legal  obligalion  to  pay  such  tax,  and 
that  the  city  can  recover  it  in  an  action  o£  Wi-^iimpoif,  and  this, 
although  there  may  be  a  summary  mode  of  recovery  pro- 
vided for  in  the  ordinance." — lb.  §  655 ;  Byan  v.  Covnfy,  14 
111.  83 ;  3Ia7jor  v.  ^IcKee,  2  Yerger,  167  ;  Dugcn  v.  BaUi- 
more,  1  Gil.  &  J.  99. 

In  some  other  States  this  doctrine  is  not  accepted. — Cam- 
den V.  Men,  2  Dutch.  398 ;  Pierce  v.  Lodon,  3  Mete.  620 ; 
Lane  Co.  v.  Or^xjon,  7  Wall.  71. 

But  there  -is  ceitaicly  much  more  of  the  nature  of  an 
agreement  on  which  an  action  "x  ^.onJrachi  would  lie,  in  the 
transaction  of  voluntarily  taking  a  license  to  retail  liquors, 
at  a  known  fixed  pvice  assessed  therefor,  than  there  is  in  the 
one-sided  proceeding  of  assessing  a  ie\  m  wvr'um.  And  the 
acceptance  of  evidence  from  the  liceDsee  in  writing  of  his 
agreement  to  pay  the  money  would  certainly  enable  the  cor- 
poration to  maintain  an  action  for  it.  We  do  not  admit  that 
the  indulgence  granted  by  the  c-ty  authorities,  in  Dot  exact- 
ing the  money  iDefore  issuing  the  license,  or  the  failure  of 
the  licensee  then  to  pay  it,  should  work  a  for^^eiture  of  tiie 
license  money,  any  more  than  to  exact,  or  to  pay  moneys 
due  as  taxes  proper,  should  pieclude  the  corporation  from 
afterwards  coUectiog  them. 

The  money  was  due  to  the  corporation;  it  had  the  general 
power  to  contract  and  be  contracted  with  in  reference  to 
matters  of  concern  to  itself  ;  it  consented  to  grant  deicndant 
indulgence  in  paying  the  money,  on  his  executing  to  it  a 
promise  to  pay  it  when  demanded.  And  the  law  cannot 
allow  him,  upon  such  pretenses,  to  avoid  his  just  responsi- 
bility. 

Upon  application  for  a  rehearing  in  this  cause  :  It  ap- 
pears by  the  bill  of  exceptions  that  "it  was  shown  to  the 
court  that  H.  E.  Willai-d  was  mayor  of  the  town  of  Decatur 
at  the  time  said  suit  was  brought,  and  thereupon  the  defend- 
ant moved  the  coart  to  dismiss  said  suit  for  want  of  security 
for  costs,  which  motion  the  court  overruled,  and  defendant 
excepted."  Oveilooking  the  particularity  in  this  recital,  to 
which  our  attention  was  not  called,  and  observing  that  there 
was  no  instrument  set  forth  in  tiie  record  by  which  any 
security  for  the  costs  was  provided,  we  supposed,  when  this 
cause  first  came  before  us,  that  it  was  admitted  that  no 
security  for  costs  was  in  fact  g'ven,  and  that  only  the  ques- 
tion of  law  whether  a  municipal  corporation  must  give  such 
security  in  a  suit  brought  by  it  was  intended  to  be  presented; 
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as  to  which, — see  Rev.  Code,  §  2804,  and  Wharf  Co.  v. 
Tuskaloosa,  38  Ala.  R.  514. 

But  it  seems  that  the  exception  taken  is,  that  WiUard 
being  the  mayor  of  Decatur,  should  not  have  been  accepted 
as  the  surety  of  that  town  for  the  costs ;  a  proposition  that 
cannot  be  sustained.  There  is  nothing  to  hinder  WiUard  as 
an  individual  from  being  a  proper  surety  for  the  costs  of  a 
suit  brought  by  the  town  of  which  he  happens  to  be  an  offi- 
cial ;  and  the  objection  to  him  as  such,  on  that  ground,  was 
properly  overruled  by  the  circuit  court. 

Security  for  costs  is  not  required  to  be  given  in  such  a 
manner  as  that  it  must  necessarily  constitute  a  part  of  the 
record  of  the  suit  to  which  it  refers,  upon  an  appeal  therein 
to  this  court.  The  law  provides  only  that  it  "must  be 
lodged  with  the  clerk."— R.  C.  §  2804 ;  see,  also,  §  2937. 

In  Barton  v.  3IcKinney's  Admrs,  (3  Stew.  &  Port.  274),  a 
bond  was  filed  by  which  the  obligors  became  bound  for  the 
payment  of  the  costs  in  the  suit  described  in  it ;  and  it  was 
held  that  such  bond  must  be  set  forth  as  a  part  of  the  record 
in  a  proceeding  for  judgment  against  them  (the  sureties) 
for  the  costs. — See,  also,  Reid  v.  Brashier,  7  Port,  448. 

But  in  the  former  of  these  cases,  it  was  also  said  :  "  The 
manner  in  which  a  surety  shall  bind  himself  for  the  costs  is 

not  prescribed I  can  perceive  no  objection  to 

the  security  giving  bond It  certainly  is  not  the 

only  way  in  which  he  may  bind  himself ;  during  term  time  it 
may  be  done,  and  probably  most  conveniently  in  the  form  of 
a  recognizance  or  simple  acknowledgement  of  his  suretyship 
on  the  record.  But  the  act  of  1807  evidently  contemplates 
the  giving  security  in  the  recess,  as  well  as  in  term  time ; 
,  .  .  .  and  in  a  case  of  this  kind,  there  could  be  no 
better  mode  devised,  nor  probably  so  good  a  one  as  by  bond." 

So,  in  the  cause  before  us,  the  security  may  have  been 
given  by  a  bond  filed,  and  in  as  much  as  it  does  not  appear 
that  security  for  the  costs  was  not  given,  but  rather  im- 
pliedly that  Willard,  the  mayor,  had  become  surety  for 
them,  we  cannot  hold  that  the  court  erred  in  overruling 
the  motion  to  dismiss. 

Judgment  of  reversal  heretofore  rendered  is  set  aside,  and 

the  judgment  of  the  court  below  is  afiirmed. 
Vol.  lit. 
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Clark,  Adiii'r,  v.  Kirksey. 

Heal  Action  in  the  Nature  of  Ejectment. 

1.  SaU  of  decedent's  kind;  ichen  valid. — A  sale  of  lands  of  a  judgment  debtor, 
made  under  an  alias  pluries  execution  issuing  after  his  death,  in  continuance 
of  a  lien  created  during  his  life,  is  valid  without  any  revivor  against  the  heirs. 

2.  Same  ;■  remedy,  when  heirs  are  bijuredhy. — The  heirs  to  whom  the  land 
descends  in  such  case,  take  it  encumbered  with  the  lien.  If  they  can  show 
that  the  execution  has  been  satisfied,  or  that  from  any  cause  the  lien  is  lost, 
or  should  not  be  enforced,  supersedeas  affords  them  an  ample  remedy.  The 
present  statute  only  requires  them  to  be  the  actors  in  showing  cause  against 
the  lien,  instead  of  being  proceeded  against  by  scire  facias,  as  under  the 
fonner  statutes. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  Luthur  E.  Smith. 

This  was  a  real  action  in  the  nature  of  ejectment  brought 
by  T.  C.  Clark,  as  administrator  of  A.  F.  Alexander,  de- 
ceased, against  Foster  M.  Kirksey,  to  recover  certain  lands. 

Appellant's  intestate,  A.  F.  Alexander,  was  surety  on  the 
guardianship  bond  of  one  James  R.  Evans,  against  whom  a 
judgment  in  favor  of  his  wards  was  obtained  in  1861.  An 
execution  issued  on  this  judgment,  and  on  return  of  "  no 
property  found,"  an  alias  execution  was  issued  against  Evans, 
Alexander  and  the  other  sureties  on  his  bond.  This  execu- 
tion was  returned  by  order  of  the  plaintiffs.  In  1862  pJuries 
fi.  fas.  were  issued,  which  were  returned  by  the  sheriff  with- 
out any  indorsement.  In  January,  1863,  executions  were 
issued,  but  never  delivered  to  the  sheriff.  No  further  action 
in  the  premises  was  had  until  the  19th  of  February,  1866, 
when,  without  any  action  but  that  stated  above,  and  without 
a  revival  or  renewal  of  the  decrees,  execution  was  issued  on 
the  original  decrees  of  the  probate  court  in  1861.  This  execu- 
tion was  levied  on  the  lands  in  controversy,  and  after  legal 
notice  the  sheriff  sold  them  on  the  8th  day  of  October,  1866. 
At  the  sale  the  defendant  Kirksey  became  the  purchaser, 
and  has  since  January  1st,  1867,  been  in  possession  of  the 
premises. 

Alexander  died  on  the  6th  day  of  April,  1866,  and  appel- 
lant was  appointed  his  administrator  on  the  6th  day  of 
June,  1870. 

Under  this  state  of  facts  the  court  charged  the  jury  that 
"  if  they  believed  the  evidence,  they  must  find  for  the  de- 
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fendant,"  which,  charge  was  duly  excepted  to,  and  is  now 
assigned  as  error. 

E.  H.  Smith,  and  Enoch  Morgan,  for  appellant. 

W.  CoiEMAN,  contra. 

BEICKELL,  C  J. — The  oaly  question  presented  by  this 
record,  is,  can  a  valid  sale  of  lands  of  a  deceased  judgment 
debtor  be  made  under  an  alia'^  pluri-'c  execution,  issuing 
after  his  death,  in  continuation  of  a  hen  created  during  his 
life,  without  any  revivor  against  hisheiis.  Tlie  que'^tion  was 
conside^/ed  by  this  court  in  the  case  of  Hevdoii  v.  Whi-e,  52 
Ala.  597,  and  in  several  previous  cases.  After  careful  ex- 
amination and  deliberate  consideration,  it  was  aaswered 
affirmatively.  Subsequent  reflection  and  examination  has 
not  induced  any  doubt,  but  has  rather  confiimed  us  in  the 
cox'rectnecs  of  the  opinion.  It  is  doabtless  a  radical  de- 
parture from  the  decisions  of  this  coait  prior  to  the  Code, 
and  is  not  consonant  with  the  principles  of  the  common  law. 
The  departure  was  wrought  by  legislation,  not  by  judicial 
decision.  The  Code  as  to  the  lien  of  an  execution,  and  the 
authoiity  of  sale  it  confers,  has  removed  all  distinction 
between  lands  and  personal  property.  Each  is  subject  to 
the  payment  of  .  debts — the  mandate  of  an  execution  is 
directed  agiiinst  each — and  the  lien  is  attached  to  each  in 
the  words  of  the  statute,  "on  the  lands  and  personal  pi  operiy 
of  the  defendant,  subject  to  levy  and  sale."  Then,  it  is 
declared,  a  "writ  of  fi'^ri  faiiafi  issued  and  received  hj  the 
sheriff  during  the  life  of  the  defendant,  may  be  levied  after 
his  decease  or  aa  alio"  issued  and  levied,  if  there  has  not 
been  the  lapse  of  an  entire  term  so  as  to  destroy  the  lien 
originally  created." — E.  C.  §  2875.  The  lien  originally  crea- 
ted was  OQ  the  lands,  as  well  as  on  the  personal  property. 
The  continuance  and  preservation  of  this  lien,  notwithstand- 
ing the  death  of  the  defendant,  is  the  puipose  of  the  statute. 
Neither  the  words  of  the  statute,  nor  its  purpose,  nor  its 
harmony  with  other  statutes:,  to  which  it  is  related,  permit  a 
construction  which  will  limit  its  operation  to  personal  prop- 
erty. There  is  a  liea  created  by  the  delivery  of  an  execution 
to  the  proper  officer,  on  the  lands  of  the  defendant.  This 
lien  is  either  wholly  lost  by  the  death  of  the  defendant,  or  it  is 
presumed  by  this  statute.  There  is  no  statute  authorizing  its 
preservation  and  continuance  by  scire  fa<  ios  or  other  process 
against  his  heirs  and  personal  representatives,  as  there  were 
prior  to  the  Code,  when  judgments  were  liens  on  lands,  co- 
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extensive  with  tlie  State,  and  executions  were  liens  on  per- 
sonal property  only  within  the  county  in  which  they  were 
issued. — Clay's  Dig.  197,  §  27.  On  the  contrary,  it  is  ex- 
pressly provided,  that  except  in  the  case  of  an  execution 
issuing  under  the  statute  to  which  we  havQ  referred,  for  the 
continuance  and  preservation  of  a  lien,  no  execution  on  a 
judgment  against  a  deceased  defendant  can  be  issued,  and 
the  judgment  cannot  be  revived  except  by  suit  thereon. — R. 
C.  §  2289.  The  execution  issued  in  continuance  of  the  lien 
acquired  in  the  life  of  the  deceased  accomplishes,  and  it  was 
intended  should  accomplish,  all  that  was  obtained  by  a  revivor 
on  scire  facias  against  the  heirs  and  personal  representatives 
under  the  former  statutes.  Such  revivor  is  of  consequence 
unnecessary,  and  is  inhibited.  The  only  effect  of  the  scire 
facias,  all  that  it  accomplished,  was  to  enable  a  plaintiff  to 
make  available  the  lien  acquired  by  the  judgment  in  the  life 
of  the  defendant.  It  was  in  England,  and  here,  a  purely 
statutory  remedy  unknown  to  the  common  law,  which  had 
no  process  or  remedies  to  subject  lands  to  the  payment  of 
debts,  whether  of  record  or  due  only  by  contract.  We  can- 
not doubt  that  the  statute  authorizes  the  levy  and  sale  of 
lands,  as  well  as  of  personal  property  under  an  execution 
issuing  in  continuance  of  a  lien,  though  the  defendant  in 
execution  may  be  dead.  The  descent  of  the  lands  to  the 
heirs  is  incumbered  with  the  lien.  If  they  can  show  the 
satisfaction  of  the  execution,  or  that  from  any  cause  the  lien 
is  lost  or  should  not  be  enforced,  a  supersedeas,  which,  in  our 

f)ractice,  is  in  the  nature  of  the  audita  querela  of  the  common 
aw,  affords  them  an  ample  remedy.  The  statute  only 
requires  them  to  be  the  actors  in  showing  cause  against  the 
lien,  instead  of  being  proceeded  against  by  scire  facias,  as 
under  the  former  statute.  It  deprives  them  of  no  right  they 
enjoyed,  nor  subjects  them  to  any  Hability  not  imposed  by 
former  laws. 

The  judgment  is  afl&rmed. 


McPherson  v.  The  State. 

Indictment  for  Betailing  ivitJiout  License. 

1.  Serlhn  3G18  of  the  lieiised  Code:  ohjed  of.— Section  3618  of  the  Eevised 
Code,  forbiddiug  the  retailing  of  vinons  or  spirituous  liquors,  in  quantities 
less  than  a  quart,  without  license,  or  selling  the  same  to  a  person  of  known 
intemperate  habits,  <.tc.,  is  not  a  mere  revenue  law,  but  rather  a  police  regula- 
tion for  the  protection  of  the  public  morals  and  peace. 
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2.  Same  ,•  wii/tt  constitutes  offense  under.  — A  single  unauthorized  sale  is  suffi- 
cient to  constitute  the  oflfeuse  denounced  by  the  stiitute.  Under  an  indictment 
for  it,  the  State  can  prove  but  one  act,  and  evidence  of  one  act  being  given,  an 
election  is  made  to  prosecute  for  that  act,  precluding  the  introduction  of  any 
other. 

3.  Retailing  VoiiJiout  license,  indictment  for ;  what  not  authorized  under.  — Un- 
der an  Indictment  pursuing  the  form,  given  in  the  Eevised  Code,  for  retailing 
spirituous  liquors,  there  can  be  no  conviction  for  engaging  in,  and  carrying  on 
the  business  of  wholesale  liquor  dealer,  in  violation  of  the  revenue  law.  It  is 
a  well  settled  rule  of  criminal  law,  applicable  to  violations  of  the  revenue  law, 
that  when  a  statute  creates  and  defines  an  ofifense,  an  indictment  under  it  will 
not  support  a  conviction,  unless  it  conforms  to  the  statute  describing  the 
offense. 

4.  Jury  ;  when  must  fix,  fine. — On  conviction  under  section  3818  of  Revised 
Code,  the  jury  must  assess  the  fine,  and  the  court  in  its  discretion  may  add 
imprisonment  or  hard  labor.  On  conviction  for  violation  of  the  revenue  law, 
by  engaging  m  the  business  of  a  wholesale  liquor  dealer  without  license,  the 
amount  of  the  fine  is  fixed  by  the  statute,  and  a  mere  verdict  of  guilty  will 
authorize  sentence  of  imprisonment. 

Appeal  from  Circuit  Court  of  Choctaw. 

Tried  before  Hon.  Luther  E.  Smith. 

Defendant  was  tried  and  convicted  on  an  indictment, 
which  charged  that  before  the  finding  thereof  he  sold  vinous 
or  spirituous  liquors,  without  license  and  contrary  to  law, 
against  the  peace,  &c.  The  only  witness  introduced  for  the 
State,  testified  that  he  had  frequently  bought  liquor  of  the 
defendant,  but  always  in  larger  quantities  than  a  quart,  and 
that  none  of  it  was  drank  upon  the  premises.  Upon  this 
evidence,  the  court  charged  the  jury,  in  substance,  that  if 
•  defendant  sold  whisky  in  any  quantity,  whether  the  same 
was  drank  upon  or  about  the  premises  or  not,  they  must  find 
him  guilty.  An  exception  was  reserved  to  this  charge.  The 
jury  brought  in  the  following  verdict :  "We,  the  jury,  find 
the  defendant  guilty."  Motion  in  arrest  was  made,  on  the 
ground  that  the  verdict  did  not  authorize  the  rendition  of 
any  judgment.  The  court  stated  that  unless  defendant 
would  consent  that  the  verdict  be  amended  so  as  to  show 
that  the  jury  had  assessed  a  fine  of  three  times  the  amount 
of  the  license,  the  court  would  impose  hard  labor  for  the 
county,  and  defendant  consented,  and  the  verdict  was  so 
amended,  and  judgment  rendered  for  a  fine  of  forty-five 
dollars  and  costs. 

Thos.  W.  Coleman,  for  appellant. 

,  John  W.  A.  Sanford,  Attorney  General,  contra. 

BRICKELL,  C.  J.— The  statute,  R.  C.  §  3618,  denouncing 
retailing  vinous  or  spirituous  liquors  in  quantities  of  a  quart 
or  less,  without  license,  or  the  selling  such  liquors  to  a  per- 
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son  of  known  intemperate  habits,  or  the  selling  of  the  same 
in  any  quantity,  and  permitting  it  drunk  on  or  about  the 
premises  of  the  seller,  is  not  a  mere  revenue  law. — Long  v. 
State,  27  Ala.  32.  It  is  rather  a  police  regulation,  for  the 
preservation  of  the  public  peace,  the  protection  of  public 
morals,  and  the  prevention  of  injury  to  individuals,  habitua- 
ted to  an  intemperate  gratification  of  an  appetite  for  strong 
drink. — Lodano  v.  State,  25  Ala.  64.  A  single  act  constitutes 
the  offense,  and  the  State  is  allowed  to  prove  but  one  act ; 
if  evidence  is  given  of  an  act  on  the  trial,  an  election  is  made 
to  prosecute  for  that  act,  precluding  the  introduction  of  evi- 
dence of  any  other.— -Flam  v.  State,  26  Ala.  48. 

The  revenue  law  of  1868,  Par,  5,  §  112,  imposes  a  tax  on 
wholesale  dealers  in  spirituous,  vinous  or  malt  liquors, 
graduted  according  to  the  population  of  the  place  in  which 
the  business  is  carried  on.  A  wholesale  dealer  is  defined  as 
one  selling  or  disposing  of  such  liquors,  in  any  quantity 
greater  than  one  quart,  and  he  is  subject  to  the  penalties  in- 
flicted on  a  retail  dealer,  if  the  liquors  are  drank  on  or  about 
his  premises.— Pampli.  Acts  1868,  p.  332.  A  similar  tax  is 
imposed  on  the  retailer  of  such  liquors,  and  any  person  sell- 
ing or  disposing  of  the  same,  in  quantities  less  than  one 
quart,  is  declared  a  retail  dealer. — Par.  4,  §  112,  il).  p.  331. 
For  the  carrying  on  the  business  of  a  wholesale  or  a  retail 
dealer,  a  license  is  required,  and  engaging  in,  or  carrying  on 
such  business,  without  a  license,  is  a  misdemeanor,  subject- 
ing the  ofiender  to  a  fine  of  not  less  than  three  times  the 
amount  of  the  license,  and  at  the  discretion  of  the  court,  to 
imprisonment  in  the  county  jail,  not  exceeding  one  year. — 
§§  105-11,  it),  pp.  329-30.  These  are  parts  of  the  general 
revenue  law,  intended  for  no  other  purpose  than  to  secure  a 
collection  of  the  taxes  imposed  on  particular  occupa- 
tions. 

The  indictment  pursues  the  form  laid  down  in  the  Code, 
for  the  offense  denounced  by  §  3618 — the  retailing  vinous  or 
spirituous  liquors  without  license,  comprehending  each  act 
declared  by  that  section  as  criminal — whether  it  be  a  sale  by 
one  having  license,  to  a  person  of  known  intemperate  habits, 
or  a  sale  in  a  quantity  exceeding  a  quart,  and  permitting  it 
drunk  on  or  about  the  premises,  or  selling  of  a  quantity  less 
than  a  quart,  without  license. — Elavi  v.  State,  25  Ala.  53; 
B.  C.  §  4133.  Under  this  indictment  it  is  not  competent  for 
the  State  to  give  evidence  of  more  than  one  act,  and  on  con- 
viction, the  penal t}^  is  a  fine  of  not  less  than  fifty,  nor  more 
than  five  hundred  dollars,  the  amount  of  the  fine,  within 
these  limits,  resting  in  the  discretion  of  the  jury.-^R.  C. 
§  3757.  The  court  may  also,  in  its  discretion,  impose  imprison- 
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ment  in  tlie  county  jail  or  hard  labor  for  the  county,  for  a  term 
not  exceeding  six.  months. — R.  C.  §§  3782-83. 

The  evidence  introduced  in  support  of  the  indictment  was, 
by  one  witness,  that  he  had  frequently  bought  of  defendant 
whisky,  in  a  quantity  exceeding  a  quart,  which  tv^as  drunk 
on  or  about  the  premises  of  the  defendant.  The  court 
charged  the  jury,  that  if  they  believed  this  evidence,  the  de- 
fendant was  guilty.  The  charge  is  erroneous.  Under  this 
indictment  a  conviction  could  not  be  had  unless  it  had  been 
shown  the  defendant  had  sold,  without  ]icense,  spirituous 
or  vinous  liquors  in  less  quantities  than  a  quart,  or  in  a 
quantity  exceeding  a  quart,  and  permitted  it  drunk  on  or 
about  his  premises,  or  had  sold  to  one  of  known  intemperate 
habits.  The  court  probably  supposed  that  the  defendant 
cou]d  be  convicted  for  a  violation  of  the  revenue  law  as  a 
wholesale  dealer  in  liquors.  But  it  is  a  well  known  rule  of 
criminal  law,  not  changed  by  our  statutes,  that  when  a  statute 
creates  and  defines  an  offense,  an  indictment  under  it  will 
not  support  a  conviction,  unless  it  conforms  to  the  statute  in 
describing  the  offense.  This  rule  has  been  applied  to  in- 
dictments for  violations  of  the  revenue  law  of  1868. — Harris 
V. /S'/a^e,  50  Ala.  127._ 

The  offense  the  evidence  tended  to  establish,  is  different 
from  that  embraced  in  the  indictment  in  all  its  ingredients, 
and  is  followed  by  a  different  punishment  on  conviction. 
The  fine  for  the  offense  described  is  not  less  than  fifty 
dollars  and  hard  labor  for  the  county,  or  imprisonment  in 
the  county  jail  may  be  inflicted.  The  jury  assess  the  fine, 
and  the  court  in  its  discretion  may  impose  the  additional 
punishment.  A  single  act  of  unlawful  retailing  constitutes 
the  offense,  and  each  separate  act  is  indictable.  The  offense 
the  evidence  tended  to  estabhsh  cannot  be  committed  by  a 
single  act.  It  consists  in  engaging  in,  or  carrying  on  the 
business  of  a  wholesale  dealer  in  vinous,  spirituous  or  malt 
liquors,  not  in  one  or  more  acts  of  selling  without  any  intent 
to  engage  in,  pr  carry  on  the  business.  There  can  be  but 
one  conviction  for  the  offense,  though  the  business  has  been 
j)ursued  during  the  whole  tax  year,  for  which  a  license  ought 
to  have  been  obtained.  The  fine  for  committing  the  offense 
is  not  assessed  by  the  jury,  or  imposed  by  the  court.  It  is 
fixed  by  the  statute  at  a  precise  sum — three  times  the  sum 
required  for  a  license.  The  sum  required  for  hcense  de- 
pends on  the  population  of  the  place  at  which  the  business 
IS  carried  on,  and  most  often  would  not  exceed  fifteen 
dollars,  so  that  the  fine  imposed  would  not  often  be  less  than 
that  the  jury  could  not  impose  for  the  offense  described  in 
the  indictment.     Imprisonment  in  the  county  jail  only,  not 
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hard  labor  for  the  county,  can  be  added  to  the  fine,  and  it 
may  extend  to  the  term  of  one  year  for  the  offense  of  carry- 
ing on  the  business  of  selling  by  wholesale ;  while  for  the 
offense  described,  the  additional  punishment  may  be  either 
imprisonment  or  hard  labor  not  exceeding  the  term  of  six 
months.  There  was  an  entire  want  of'  correspondence  be- 
tween the  offense  charged  and  that  the  evidence  tended  to 
establish. 

If  the  indictment  had  been  so  framed  as  to  authorize  con- 
viction for  engaging  in  or  carrying  on  the  business  of  selling 
liquors  by  the  wholesale,  the  verdict  of  the  jury,  though  not 
assessing  the  fine,  would  have  been  sufficient.  The  statute 
affixes  with  certainty  the  fine,  which  the  jury  can  neither 
increase  nor  diminish,  and  if  the  verdict  had  expressed  it,  the 
assessment  would  have  been  mere  surplusage. — Hirsclit elder 
V.  State,  18  Ala.  112.  Nor,  if  the  evidence  would  have  sup- 
ported a  conviction  for  the  offense  described  in  the  indict- 
ment, would  the  verdict  have  been  bad.  The  statute  au- 
thorizes the  jury,  when  an  offense  maybe  punished,  in  addition 
to  a  fine  (as  may  the  offense  described,)  by  imprisonment  or 
hard  labor  for  the  county,  to  omit  imposing  a  fine,  if  in  their 
judgment  the  defendant  should  only  be  punished  in  some 
other  mode,  and  to  find  him  guilty,  leaving  the  imposition  of 
the  punishment  to  the  court. — E.  C.  §  3752.  The  court 
erred,  therefore,  in  requiring  the  defendant  to  consent  to  an 
amendment  of  the  verdict,  under  the  peril  of  being  sentenced 
to  hard  labor  if  he  refused.  There  was  no  defect  in  the 
verdict  in  any  aspect  of  the  case.  If  the  evidence  had  sup- 
ported the  indictment,  the  duty  of  the  court  Avas  to  render 
judgment  on  the  verdict,  sentencing  the  defendant  to  hard 
labor  or  imprisonment  for  a  term  not  exceeding  six  months. 
Or,  if  the  indictment  had  conformed  to  the  evidence,  to  have 
rendered  judgment  for  the  fine  imposed  by  the  statute,  to 
which  imprisonment  could  have  been  added,  if  the  circum- 
stances were  of  a  character  to  require  it. 

The  judgment  is  reversed,  and  the  cause  remanded,  but 
the  defendant  must  remain  in  custody  until  discharged  by 
due  course  of  law. 


(15) 
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Ex  parte  Wiley. 

/  Mandamus. 

1 .  Mandamus  ;  when  proper  remedy. — While  mandamus  will  not  be  awarded 
to  test  a  disputed  title  to  office,  it  is  the  proper  remedy,  when  the  rightful  in- 
cumbent is  wrongfully  removed  or  suspended,  to  compel  his  restoration. 

2.  Same  ;  ichat  not  cause  for.  -Where  it  appears  that  the  removal  or  sus- 
pension is  merely  irregular,  legal  cause  for  it  existing,  restoration  will  not  be 
compelled  by  mandamus. 

3.  County  solicitor ;  authority  of  lerjislature  to  provide  for  suspension  or  re- 
moval of. — The  county  solicitor  is  not  a  State  officer,  liable  to  impeachment, 
and  the  Constitution  being  silent  as  to  the  cause  and  manner  of  his  removal  or 
suspension  from  office,  the  legislature  may  legally  provide  therefor. 

4.  Same;  order  of  .sitspenaion  of,  what  not  necessary  to  validity  of. — It  is  not 
necessary  that  notice  of  the  order  of  suspension  be  given  to  the  solicitor,  or 
that  the  action  of  the  court  be  invoked  by  any  party.  The  court  acts  ex  mero 
moiu,  and  of  its  own  knowledge,  under  the  provisions  of  the  statute. 

Appeal  from  Circuit  Court  of  Pike. 

Tried  before  Hon.  Henry  D.  Clayton. 

The  petitioner,  who  was  the  duly  elected,  qualified,  and 
acting  solicitor  of  Pike  county,  was  indicted  by  the  grand 
jury  of  that  county  for  carrying  concealed  weapons.  On  the 
filing  of  the  indictment,  the  judge  made  an  order  suspend- 
ing him  from  office,  and  appointing  another  in  his  stead  tem- 
porarily. At  a  subsequent  day  of  the  term,  petitioner  made 
a  motion  to  vacate  and  set  aside  the  order  suspending  him, 
which  the  court  refused.  He  now  applies  for  a  writ  of  man- 
damus to  compel  the  vacation  of  the  order. 

Henry  C.  Tompkins,  for  the  motion. — The  only  power 
which  the  judge  had  to  make  the  order  is  derived  from  the 
act  of  March  2,  1875,  and  this  act  is  unconstitutional,  for  the 
reason  that  it  deprives  the  petitioner  of  one  of  the  rights 
which  are  guaranteed  by  the  constitution,  without  due  pro- 
cess of  law,  because  he  was  not  heard  before  the  order  was 
made,  and  because  it  imposes  a  punishment  before  convic- 
tion, while  the  party  must  be  by  law  presumed  to  be  inno- 
cent. 

BRICKELL,  C.  J. — While  the  current  of  authority  does 
not  recognize  mandamus  as  an  appropriate  remedy  to  test  a 
disputed  title  to  a  public  office,  or  in  the  first  instance  to 
compel  the  admission  of  a  claimant,  yet  if  the  rightful  ofiicer, 
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in  the  actual  enjoyment  of  the  office,  is  wrongfully  removed, 
it  is  generally  regarded  as  the  proper  remedy  to  compel  his 
restoration. — High  on  Ex.  Rem.  §  67  ;  Ang.  &  Ames  on  Cor. 
§  704 ;  Moses  on  Mandamus,  149.  Not  only  removal,  but 
suspension  from  office,  will  warrant  the  granting  of  the  writ, 
for,  it  is  said,  suspension  is  a  temporary  amotion,  and  under 
pretense  of  repeated  suspensions,  an  officer  could  be  entirely 
excluded. — Ang.  &  Ames  on  Cor.  §  705  ;  Moses  on  Mandamus, 
151.  If  it  appears  the  removal  or  suspension  is  merely  irreg- 
ular, legal  cause  for  it  existing,  restoration  will  not  be  com- 
pelled. It  would  be  useless,  when  the  instant  of  restoration 
an  order  of  removal  or  suspension  could  be  legally  made. 
Bex  V.  Axhridge,  Cowper,  523 ;  Ang.  <fe  Ames  on  Cor.  §  705. 

The  argument  of  the  relator,  that  he  was  entitled  to  notice 
of  the  grounds,  and  the  time  for  making  the  order  of  sus- 
pension, could  be  admitted.  The  failure  to  give  notice  would 
be  a  mere  in-egularity,  and  his  restoration  would  not  be  com- 
pelled, if  it  appears  just  cause  for  making  the  order  existed. 
The  relator  avers  that  when  the  order  was  made,  an  indict- 
ment had  been  preferred  against  him  for  carrying  concealed 
weapons,  and  was  pending  and  undetermined. 

Tlie  true  inquiry  is,  therefore,  whether  the  finding  and 
pendency  of  this  indictment  was  cause  of  suspension,  and 
the  answer  to  the  inquiry  depends  on  the  validity  of  the  act 
of  March  2,  1875,  providing  for  the  suspension  of  county 
solicitors  while  under  indictment. — Pamph.  Acts  1874-5,  p. 
241.  The  Penal  Code  of  1865-6  first  created  the  office  of 
county  solicitor,  or,  rather,  of  prosecuting  attorney  for  the 
county,  as  he  was  termed  in  the  statute  creating  the  office, 
though  generally,  because  of  his  performance  of  duties  with 
which  the  solicitor  of  the  circuit  was  charged,  he  was  desig- 
nated county  solicitor.  Their  duties  were  confined  to  the 
conduct  of  prosecutions  before  the  county  court. — R.  C. 
§  3939.  The  Constitution  of  1868,  omitting  the  provision  of 
the  former  Constitution  for  the  election  of  as  many  solicitors 
as  there  were  judicial  circuits,  provided  :  "A  solicitor  shall 
be  elected  in  each  county  in  this  State,  by  the  qualified  vo- 
ters of  such  county,  who  shall  reside  in  the  county  for  which 
he  is  elected,  and  perform  such  duties  as  may  be  required  of 
him  by  law.  He  shall  hold  office  for  a  term  of  four  years, 
and,  in  case  of  vacancy,  such  vacancy  shall  be  filled  by  the 
judge  of  the  circuit,  until  his  successor  is  elected  and  quali- 
fied."— Const.  Art.  6,  §  19.  The  solicitors  thus  elected  per- 
formed, within  their  respective  counties,  the  duties  the  law 
imposed  on  circuit  solicitors  and  the  county  prosecuting  at- 
torneys, these  officers  being  regarded  as  abrogated  by  the 
constitutional  provision. — lieynolds  v.  McAfee,  45  Ala.  237. 
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The  Constitution  of  1868  also  omitted  the  provision  of  the 
former  Constitution,  providing  for  the  impeachment  and  re- 
moval from  office  of  all  civil  officers,  whether  elected  by  the 
people  or  by  the  general  assembly,  or  appointed  by  the  gov- 
ernor, and,  in  lieu  of  it,  substituted  the  following  provision  : 
"All  State  officers  may  be  impeached  for  any  misdemeanor 
in  office,  but  judgment  shall  not  extend  further  than  to  re- 
moval from  office,  and  disqualification  to  hold  office  under 
the  authority  of  this  State,"  &c. — Const.  Art.  4,  §  23.  Who 
are  State  officers,  within  the  meaning  of  this  provision,  it  is 
not  necessary  now  to  determine,  but  we  are  clear  in  the  opin- 
ion that  an  officer  elected  by  the  vote  of  a  single  county, 
confined  in  duty  to  the  territorial  limits  of  that  county,  is 
not  a  State  officer,  subject  to  impeachment.  Throughout  our 
legislation,  prior  to  and  since  the  Constitution  of  1868,  a 
broad  distinction  between  such  officers,  who  are  properly 
termed  county  officers,  and  officers  of  the  State,  or  State  of- 
ficers, elected  or  appointed  in  a  different  mode,  the  sphere  of 
whose  duties  is  larger,  may  be  clearly  traced.  It  may  or 
may  not  be  if  the  Constitution  had  prescribed  the  mode  and 
causes  of  removal  of  county  solicitor,  the  legislature  could 
not  intervene  and  either  prescribe  another  mode,  or  other 
and  different  causes. — Loice  v.  Commonwealth,  3  Mete.  Ky. 
239;  Brown  v.  Grover,  6  Bush.  Ky.  1.  The  Constitution 
simply  creates  the  office  of  county  solicitor,  defines  the  man- 
ner of  election,  and  fixes  the  duration  of  the  official  term. 
Thus  far,  the  office  is  beyond  legislative  control.  The  office 
may  not  be  abolished — appointment  cannot  be  substituted 
for  election,  nor  the  poAver  of  election  transferred  from  the 
voters  of  the  county ;  nor  can  the  official  term  be  enlarged 
or  diminished.  The  whole  matter  of  removal  or  suspension 
from  office,  the  causes  for  which,  and  the  mode  in  which  it 
may  be  effected,  not  being  expressed  in  the  Constitution,  is 
a  proper  subject  of  legislation.  It  is  part  of  the  sovereignty 
of  the  State,  part  of  the  law-making  power,  and  is  not  either 
expressly  or  impliedly  withheld  from  the  general  assembly. 
Good  government  requires  that  the  mode  and  causes  of  re- 
moval or  suspension  should  be  clearly  defined.  The  neces- 
sity for  the  exercise  of  the  power  may  arise  from  the  misfor- 
tune of  the  officer — from  unavoidable  accident,  as  well  as 
from  malfeasance  or  misconduct.  The  sudden  visitation  of 
insanity,  or  of  disease  in  its  varied  forms,  may  incapacitate. 
Official  power  should  not  be  indefinitely  suspended,  aAvaiting 
a  recovery  which  may  be  hopeless,  or  the  expiration  of  the 
official  term.  The  act  of  the  officer  may  incapacitate,  ren- 
dering the  exercise  of  official  power  by  him  improper.  The 
power  of  the  legislature  is  plenary,  and  they  can  determine 
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■what  shall  be  cause  and  the  mode  of  removal  or  suspension. 
When  they  determine,  their  commands  must  be  enforced. 
They  may,  as  they  have  by  the  statute  under  consideration, 
declare  that  it  is  improper  for  an  officer  charged  with  the 
duty  of  prosecuting  criminal  offenses,  to  perform  that  duty, 
while  himself  resting  under  a  criminal  accusation.  The  oc- 
cupancy of  official  position,  and  the  possession  of  official 
power,  it  may  be  supposed,  would  afford  the  means  and  op- 
portunity of  unduly  influencing  the  prosecution  against  the 
officer,  and  his  suspension  essential  to  the  purity  and  cer- 
tainty of  the  administration  of  the  criminal  law. 

We  can  not  pronounce  the  enactment,  so  far  as  it  author- 
izes the  suspension  of  a  county  solicitor  under  indictment, 
violative  of  the  Constitution.  The  application  averring  the 
pendency  of  an  indictment  against  the  relator,  and  that  it 
was  the  cause  of  the  order  of  suspension,  if  the  order  could 
be  deemed  irregular,  mandamus  is  not  the  remedy  for  its  cor- 
rection. 

The  order  is  not  irregular.  The  record  discloses  the  cir- 
cuit judge  pursued  the  statute  strictly.  When  it  became 
known  to  him,  as  it  must  have  been,  when  the  grand  jury 
returned  the  finding  into  court,  and  it  was  ordered  to  be 
filed,  the  order  of  suspension  was  made.  It  is  not  contem- 
plated by  the  statute  that  any  motion  for  the  order  of  sus- 
pension shall  be  made,  nor  that  action  by  the  court  shall  be 
invoked  by  the  State,  or  by  any  party.  The  court  acts  mero 
motu,  on  its  own  knowledge.  Notice  to  the  solicitor  is  not  an 
ingredient  of  the  proceeding.  There  is  no  disputable  fact  to 
be  tried  or  considered..  In  this  case,  the  record,  which  was 
of  absolute  verity,  furnished  the  evidence  that  the  indict- 
ment had  been  presented,  and  notice  would  not  have  availed 
the  relator.  Besides,  the  record  discloses,  as  we  think,  that 
he  had  notice.  It  is  averred  the  order  of  suspension  was 
made  against  his  objection,  importing  his  presence  when  it 
was  made. 

The  application  must  be  denied. 
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Bradford  v.  The  State. 

Assault  tvith  Intent  to  Ravish. 

1.  Indidment,  when  suffiderd. — An  indictment  tor  an  assault  with  intent  to 
ravish,  which  follows  the  form  prescribed  by  the  Code,  is  sufficient. 

2.  Same ;  poioer  of  circuit  court  over .  —The  circuit  court  has  inherent  power, 
without  the  consent  of  the  prisoner  or  his  counsel,  to  order  the  substitution  of 
an  indictment,  when,  after  plea  to  the  merits,  it  has  been  lost  or  destroyed 
during  the  trial. 

Case  distinguished. — The  case  of  Gannaway  v.  The  State,  (22  Ala.  772),  dis- 
tinguished from  the  case  at  bar. 

Appeal  from  Circuit  Court  of  Hale. 

Tried  before  Hon.  Geoege  H,  Okaig. 
-  The  appellant,  Nelson  Bradford,  was  indicted  for  an  as- 
sault with  intent  to  ravish,  in  the  form  prescribed  in  the 
Code.  The  indictment  was  demurred  to  on  the  ground  that 
it  failed  to  show  the  acts  which  constituted  the  assault,  or 
the  manner  in  which  it  was  made.  The  demurrer  was  over- 
ruled, and  defendant  excepted.  After  all  the  evidence  was 
in,  and  the  solicitor  was  about  to  commence  his  argument, 
it  was  discovered  that  the  indictment  had  been  lost  during 
the  trial,  and  since  the  demurrer  and  plea  of  not  guilty.  Coun- 
sel for  the  defendant  consented  that  "the  indictment  might 
be  substituted,  and  the  trial  proceed  under  the  substitute." 
The  trial  then  proceeded  precisely  as  though  the  original  in- 
dictment had  not  been  lost.  The  jury  found  the  defendant 
guilty  as  charged. 

Motion  in  arrest  of  judgment  was  made  on  the  following 
grounds :  "1st,  Because  the  defendant  had  not  been  ar- 
raigned on  the  substituted  indictment.  2d,  Because  defendant 
had  had  no  opportunity  to  plead  to  the  new  indictment.  3d, 
Because  no  evidence  had  been  introduced  under  the  new  in- 
dictment. 4th,  Because  there  had  been  no  jury  empanneled, 
under  the  substituted  indictment.  5th,  Because,  after  the 
substitution,  the  trial  should  have  commenced  anew.  The 
court  overruled  the  motiou,  and  defendant  excepted. 

Chas.  ^.  Wamjer,  James  M.  Hobson  and  Thomas  E.  Eoul- 
HAC,  for  appellant. 

John  W.  A.  Sanford,  Attorney  General,  contra. 

BRICKELL,  C.   J.— The  indictment  follows  strictly  the 
Vou  uy. 
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form  prescrided  by  the  Code,  and  its  sufficiency  cannot  be 
questioned. 

Courts  of  record,  independent  of  express  legislation,  have 

f)ower  to  substitute  any  of  the  files  or  records  which  may  be 
ost  or  destroyed.  The  power  is  matter  of  necessity,  whether 
the  loss  occurs  while  the  cause  is  in  fieri,  before  it  has  pro- 
gressed to  final  judgment,  or  after  such  judgment  has  been 
rendered,  and  whether  the  loss  is  of  the  whole  record,  or  of 
papers  which,  when  it  is  finally  made  up,  will  constitute  parts 
of  it. — McLemlon  v.  Jones,  8  Ala.  298  ;  Dozier  v.  Joyce,  8  Port. 
305;  Williams  V.  Poicell,  9  Tort.  433;  Wilkinson  v.  Branham, 
5  Ala.  608 ;  Talladega  Ins.  Co.  v.  Landers,  43  Ala.  115.  In 
reference  to  civil  cases,  the  statute  now  provides,  "if  an 
original  pleading  be  lost,  or  withheld  by  any  person,  the 
court  may  order  a  copy  to  be  filed  in  place  of  the  original." — 
K.  C.  §  2G72. 

In  Gannaway  v.  State,  22  Ala.  772,  the  majority  of  the 
court,  recognizing  this  power  of  the  court,  in  civil  cases,  de- 
nied the  power  to  substitute  an  indictment  lost  before  ar- 
raignment and  trial.  Since,  the  statutes  provide,  that  if  an 
indictment  is  lost,  mislaid,  or  destroyed,  the  court  may,  on 
satisfactory  proof  thereof,  order  another  indictment  to  be 
preferred. — II.  C.  §  4145.  And  further  provides  the  time 
elapsing  between  the  finding  of  the  first  and  the  subsequent 
indictment,  shall  not  be  comj^uted  as  part  of  the  time  limit- 
ing the  prosecution  of  the  offense. — R.  C.  §  4147.  Neither 
the  decision  in  Gannaway's  case,  nor  the  statute,  meets  the 
question  now  presented — the  loss  of  an  indictment,  after  ar- 
raignment and  pending  the  trial  of  the  accused.  The  ac- 
cused was  arraigned  on  an  indictment,  the  verity  of  which 
was  indisputable.  The  oj^portunity  of  inspecting  it  had  been 
aff'orded,  and  availing  himself  of  the  opportunity,  he  tested 
by  demurrer  its  sufficiency.  The  demurrer  being  overruled, 
the  plea  of  not  guilty — he  declining  to  plead — was  entered 
for  him  before  the  loss  of  the  indictment.  There  can  be  no 
apprehension  that  an  indictment  against  him  had  not  been 
preferred  by  the  grand  jury  ;  or  that  he  was  put  on  his  trial 
to  answer  the  genuine  finding  of  the  grand  jury.  The  in- 
dictment having  been  lost  after  plea,  after  the  jury  had  been 
empanneled,  and  the  evidence  closed,  the  result  is,  the  pris- 
oner was  entitled  to  his  discharge,  if  the  continuous  'exist- 
ence and  presence  in  court  of  the  indictment  was  essential, 
and  the  court  could  not  by  substitution  supply  the  loss.  It 
is  not  one  of  the  cases  in  which  the  statute  authorizes  a  nolle 
prosequi  to  be  entered,  that  a  new  indictment  may  be  pre- 
ferred. The  accused  was  in  legal  jeopardy,  having  been  ar- 
raigned and  put  on  trial  before  a  court  of  competent  juris- 
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diction,  and  the  jury  empanneled  and  sworn.  A  nolle  prose- 
qui  then  entered,  not  because  of  a  variance  between  the  in- 
dictment and  the  evidence,  nor  because  of  defects  in  the  in- 
dictment, which  would  vitiate  a  judgment  ot  conviction, 
would  bar  a  future  prosecution. — Cooley's  Con.  Lim.  326. 
The  consequence  is,  then,  as  we  have  stated,  the  accused 
must  be  discharged  or  the  court  must  have  the  power  to 
supply  the  loss  of  the  indictment.  Though  this  may  be  the 
consequence,  if  the  court  has  not,  according  to  well  defined 
principles,  the  power  to  avoid  it  by  a  substitution  of  the  in- 
dictment, it  is  far  better  the  accused  should  escape,  what- 
ever may  be  the  degree  of  his  guilt,  than  that  the  courts  by 
mere  decision  should  introduce  new  rules  to  cure  a  defect  in 
the  law  the  particular  case  develops. 

Without  infringing  on  the  decision  in  Gannaway's  case,  or 
invoking  the  aid  of  the  statute,  as  matter  of  legal  i3rinciple, 
jealous  of  the  safety  of  the  accused,  and  preservation  of  all 
the  rights  the  law  guarantees  to  him,  we  cannot  apprehend 
there  is  any  real  difficulty  in  affirming  the  power  of  the  court 
to  permit,  or,  indeed,  to  compel  the  substitution  of  the  in- 
dictment, under  the  facts  found  in  the  record,  with,  or  with- 
out the  consent  of  the  accused.  The  indictment,  under  our 
laws,  is  an  indispensable  constituent  of  the  record.  To  an- 
swer it,  the  defendant  is  arraigned,  and  to  it  his  plea  is  the 
answer,  whether  he  voluntarily  interposes  it,  or  the  court, 
when  he  stands  mute,  intervenes  for  him.  Before  he  can  be 
arraigned,  and  put  on  his  trial,  the  record  must  disclose  an 
indictment — that  it  is  the  finding  of  a  grand  jury,  organized 
in  the  mode  prescribed  by  law,  and  by  them  returned  into, 
and  accepted  by  the  court.  Under  the  statute,  the  foreman 
of  the  grand  jury  is  required  to  endorse  on  the  indictment 
"a  true  bill,"  to  sign  the  endorsement,  (E.  C.  §  4104),  and  to 
present  it  to  the  court,  in  the  presence  of  at  least  eleven 
other  jurors.  No  entry  of  the  finding  is  made  on  the  min- 
utes, but  in  lieu  of  such  entry,  and  as  a  mode  of  authenti- 
cating it,  and  its  reception  by  the  court,  equivalent  to  an  en- 
try on  the  minutes,  the  clerk  is  required  to  endorse  the  in- 
dictment, "filed,"  date,  and  sign  it. — E.  C.  §  4148.  Certainly 
until  the  plea  of  the  defendant,  the  indictment  may  be  said 
tc  be  in  Jieri,  and  its  verity  may  be  disputed  in  a  proper 
mode.* — State  v.  Greenwood,  5  Port.  474 ;  State  v.  Mattheivs,  9 
Port.  370.  When  pleaded  to,  either  by  the  plea  of  not  ginlty, 
or  by  general  demurrer,  because  of  its  insufficiency  in  law, 
its  genuineness  as  a  record  stands  admitted. — State  v.  Clarh- 
son,  3  Ala.  378.  Neither  plea  would  be  proper,  or  authorize 
the  rendition  of  judgment,  unless  interposed  to  a  genuine 
indictment.  There  may  be  sufficient  reasons,  consequently^ 
Vol.  lit. 
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for  the  rule  annonnced  in  Gannaway's  case,  which   would 
have  no  application  to  this  case.     It  may  be,  the  defendant 
should  not  be  arraigned,  or  put  on  trial  except  on  the  origi- 
nal finding  of  the  grand  jury,  because  of  that  he  should  have 
inspection,  and  because  of  the  danger,  however  remote,  that 
he  might  be  called  to  answer  an  accusation  the  grand  jury 
had  never  presented,  if,  when  it  has  been  lost,  its  substitu- 
tion on  secondary  proof  of  its  contents  was  permitted.    Such 
must  be  accepted  now  as  the  law,  and  the  statute,  authoriz- 
ing the  preferring  a  new  indictment,  is  in  affirmance  of  the 
reasoning  on  which  Gannaway's  case  rests.     It  does  not  au- 
thorize substitution — it  authorizes  only  preferring  a  new  in- 
dictment, excluding  from  the  bar  of  the  statute  of   limita- 
tions, the  time  elapsing  after  the  finding  of  the  first,  and 
the  presentment  of  the  new.     The  loss  contemplated,  must 
have  occurred  before,  and  not  during  trial.     The  purpose  is 
to  put  the  defendant  on  trial,  only  on  the  original  finding  of 
the  grand  jury- — that  which  carries  with  it,  by  its  endorse- 
ments, the  satutory  evidence  of  verity.     On  that  finding  the 
accused  was  arraigned — the  genuineness  of  the  indictment 
was  admitted  by  his  demurrer,  and  recognized  by  the  court 
in  the  judgment  on  the  demurrer,  and  in  interposing  for  the 
defendant  the  plea  of  not  guilty.     Of  the  existence  and  veri- 
ty of  the  indictmient,  there  was  no  controversy.     Its  loss  oc- 
curred during  the  progress  of  the  trial,  and  as  is  the  most 
reasonable  presumption  from  the  record,  after  the  jury  had 
been  empanneled  and  sworn.     It  was  not  discovered  until 
the   evidence  had  been  introduced,  and  the  solicitor   was 
opening  the  argument  to  the  jury.     There  is  no  doubt  that 
the  indictment  substituted  is  an  exact  copy  of  the  original. 
The  grounds  of  demurrer  to  the  original  were  specially  as- 
signed, and  are  in  every  respect  applicable  to  the  copy  sub- 
stituted.    These  grounds  are  resolvable  into  one — that  the 
acts  constituting  the  assault  are  not  stated.     They  are  not 
stated   in   the  substituted  indictment,  and  the  statute  dis- 
penses with  their  statement,  requiring  only  the  statement  of 
the  fact  of  the  assault,  the  name  of  the  female,  and  the 
criminal  intent.     Of  the   existence   of   the   original  indict- 
ment, and  of  its  verity,  there  could  be  and  was  no  contro- 
versy.    The  substitution  was  the  introduction  into  the  re- 
cords, of  matter  previously  recognized  by  the  court,  and  ad- 
mitted by  the  defendant— of  matter,  the  verity  of  which  had 
previously  passed  beyond  controversy.     It  was  the  duty  of 
the  court  to  make  the  record  speak  the  truth — to  conform  it 
to  the  facts  as  they  existed   when   the   defendant   was  ar- 
raigned, pleaded,  and  was  put  on  his  trial ;  thereby  no  right 
of  the   accused   is   imperiled — he  is  not  subjected  to   any 
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other  jeopardy  than  that  in  which  he  was  placed  when  put 
on  his  trial.  That  the  grand  jury  had  made  a  presentment 
against  him ;  that  it  was  returned  into  court ;  that  he  had  ad- 
mitted its  verity,  was  already  judicially  ascertained,  and  ap- 
parent of  record.  His  clear,  constitutional  right  was  to  a 
verdict  from  the  jury  empanneled  and  sworn,  which  he  had 
accepted  as  his  triers.  The  loss  or  destruction  of  the  in- 
dictment, could  not  impair  or  take  away  this  right.  The 
State  had  a  corresponding  right,  that  the  trial  should  pro- 
gress, and  a  judgment  of  conviction  or  acquittal  rendered, 
finally  determining  the  prosecution.  Such  rights  cannot  be 
impaired,  or  destroyed  by  the  accidental  loss,  or  the  willful 
abstraction  or  destruction  of  papers  pending  the  trial. — 
Mounts  V.  Slate,  14  Ohio,  295.  The  substitution  of  such  pa- 
pers on  satisfactory  proof,  by  the  court,  is  the  only  mode  of 
supplying  the  loss,  and  lies  within  the  inherent  power  of  the 
court.  Otherwise,  the  progress  of  a  cause  could  be  arrested 
— the  escape  of  the  criminal  could  be  secured  by  the  felo- 
nious abstraction,  or  the  accidental  loss  of  an  indictment. 
In  Gannaway's  case,  and  in  the  case  provided  for  by  the 
statute,  the  loss  may  be  supplied  by  preferring  a  new  indict- 
ment, and  that,  when  it  can  be  pursued,  is  the  more  conserv- 
ative practice,  if  the  statute  had  not  directed  it.  But  when, 
pending  the  trial,  the  indictment  is  lost  or  destroyed,  the  de- 
fendant being  in  jeopardy,  the  result  is  his  discharge,  or  it 
must  rest  in  the  power  of  the  court  to  supply  the  loss  by 
substitution.  Eights  neither  of  the  State,  nor  of  individ- 
uals, are  lost  by  the  loss  of  records  or  the  constituents  of  a 
record,  in  the  custody  of  courts  of  public  officers.  We  are 
of  the  opinion  the  court  had  power,  without  the  consent  of 
the  accused,  or  of  his  counsel,  to  order  the  substitution,  and 
it  appearing  the  power  was  properly  exercised,  the  judg- 
ment is  affirmed. 


Jackson  v.  The  State. 

Indictment  for  Larceny. 

Declarations  made  by  one  defendant ;  when  jury  may  consider,  wrih  reference  to 
co-defendant.  — Where  two  persons  are  found  in  company,  traveling  together  at 
a  late  hour  of  the  night,  each  having  cotton,  declarations  made  by  one  of  them 
(upon  their  being  halted  and  questioned)  that  the  cotton  each  had  came  out 
of  prosecutor's  field,  may  be  submitted  to  the  jury  as  against  both,  although 
the  other  asserted  that  the  cotton  he  had  came  from  his  field  ;  leaving  it  for 
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the  jnry  to  determine  from  the  denial,  in  connection  with  the  other  evidence 
iu  the  case,  whether  both  were  engaged  in  the  consummation  of  a  common 
illegal  design,  and  if  so,  to  consider  the  declamtions  of  one  as  original  evi- 
dence against  the  other. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  John  A.  Minnis. 

The  appellant,  Ben  Jackson,  and  one  Jack  Falkner,  were 
indicted  and  convicted  for  larceny  of  cotton,  "part  of  an 
outstanding  crop," 

On  the  trial  a  witness  testified,  that  "  about  11  o'clock  at 
night,  he  and  others  who  were  guarding  a  crop,  some  three 
miles  from  the  residence  of  the  prosecutor  Hails,  and  saw 
the  prisoners  coming  along  the  line  of  the  Montgomery  and 
Eufaula  railroad  with  something  on  their  heads.  They  were 
halted  and  asked  what  it  was.  Ben  Jackson  and  Jack  Falk- 
ner both  answered  "cotton."  Ben  said  the  cotton  he  had 
was  his  own,  and  he  had  gathered  it  out  of  his  patch ;  the 
prisoner  Jack  said,  "  My  God  ;  I  am  just  out  of  one  scrape, 
and  now  Benny  has  got  me  into  another,"  and  stated  that 
the  cotton  they  both  had,  Ben  had  gathered  out  of  Hails' 
field,  Ben  denied  this,  and  said  he  had  nothing  to  do  with 
the  cotton  Falkner  had,  and  that  the  cotton  he  had  was 
gathered  out  of  his  own  patch.  This  occurred  while  the 
parties  were  halted  and  in  presence  of  each  other.  The  at- 
torney of  Ben  Jackson  asked  the  court  to  exclude  the  state- 
ments made  by  Falkner  at  the  time  they  were  halted,  and  in 
the  presence  of  Jackson,  entirely  from  the  consideration  of 
the  jury,  so  far  as  Jackson  was  concerned.  "The  court  re- 
fused to  do  this,  and  the  defendant  excepted ;  but  the  court 
told  the  jury,  that  as  to  any  subsequent  statement  made  by 
Falkner,  they  could  not  consider  them  against  Jackson — but 
the  statements  made  at  the  time  they  were  halted  and  in  the 
presence  of  each  other,  both  of  Jackson  and  Falkner,  and 
the  denials  of  Jackson,  are  left  with  and  to  be  considered  by 
the  jury  in  connection  with  all  the  facts  and  circumstances 
proven  in  the  case.  To  this  the  defendant  Jackson  ex- 
cepted," 

Semple  &  Semple,  for  appellant. — In  a  case  like  this,  there 
is  but  one  ground  on  which  the  statements  of  Falkner  can 
be  proved  as  evidence  against  appellant.  If  such  statements 
are  made  in  his  presence  and  tend  clearly  to  his  prejudice, 
and  under  such  circumstances  as  clearly  to  demand  a  reply, 
and  no  reply  is  made,  then  the  maxim,  "qui  tacet,  consent  ire 
videfxr"  applies.  Even  then,  they  are  to  be  cautiously  re- 
ceived and  weighed,  and  the  question  is  one  of  Jcnv,  unless 
there  is  conflict  in  the  manner  of  making  the  statement. — 6 
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Ala.  393  ;  20  Ala.  77.     In  this  case  there  was  an  explicit  and 
prompt  denial. 

John  W.  A.  Santoed,  Attorney  General,  contra,  cited  48 
Ala.  266;  31  Ala.  145  ;  49  Ala.  375;  52  Ala.  24. 

BEICKELL,  C.  J. — One  person  cannot  be  affected  civilly 
or  criminally,  by  the  acts  or  declarations  of  another,  unless 
some  connection  is  shown  to  exist  between  them — some  privity 
or  community  of  purpose,  or  of  interest.  A  community  of 
design,  and  a  concert  of  action,  in  an  unlawful  act  or  enter- 
prise being  shown,  the  acts  and  declarations  of  each  person 
to  whom  it  is  attributable,  in  pursuance  of  the  common  pur- 
pose, in  its  execution,  or  in  reference  to  it,  while  engaged 
m  its  consummation,  is  in  contemplation  of  law,  the  act  and 
declaration  of  all,  and  is  original  evidence  against  each  and 
all  of  them.— 1  Green.  Ev.  §  111 ;  Eoscoe's  Cr.  Ev.  413-418. 
To  authorize  the  introduction  of  the  declarations  or  admis- 
sions of  the  one,  against  the  other,  the  foundation  must  be 
laid  by  proof,  addressed  to  the  court,  sufficient  in  its  judg- 
ment to  establish  'prima  facie  the  fact  of  the  community  of 
design,  or  proper  to  be  laid  before  the  jury,  as  tending  to 
establish  the  fact. 

Admissions  or  declarations  made  by  one  of  several  de- 
fendants may  not  be  admissible  against  his  co-defendants, 
but  should  not  be  excluded  from  the  jury,  as  they  are  ad- 
missible against  the  defendant  making  them.  Their  effect 
should  be  limited  by  asking  proper  instructions  to  the  jury. — 
1  Brick.  Dig.  835,  §  429.  The  acquiesence  of  a  person,  in  a 
statement  affecting  him,  made  by  another,  or  his  silence 
where  an  accusation  is  preferred,  or  a  claim  made  against 
him,  if  he  was  in  a  situation  to  dissent  from,  or  to  deny  it, 
is  an  implied  admission  of  the  truth  of  the  statement,  or 
charge,  or  claim.  This  kind  of  evidence  is  not  favored,  is 
always  received  with  great  caution,  and  its  admissibility  and 
value  depends  on  the  character  of  the  statement,  accusation, 
or  claim,  the  time  and  place  at  which  it  was  made,  the  sit- 
uation of  the  party,  and  the  circumstances  surrounding 
him.— 1  Brick.  Dig.  835,  §§  439-40. 

The  appellant  and  another,  were  jointly  indicted  for  lar- 
ceny of  cotton,  a  part  of  an  outstanding  crop,  under  the 
statute  of  February  20,  1875,  (Pamph.  Acts  1874-5,  p.  260). 
The  State  introduced  a  witness  who  testified  that  about  11 
o'clock  at  night,  he,  with  others,  were  on  the  line  of  the  Mont- 
gomery and  Eufaula  railroad,  guarding  a  crop — that  he  saw 
the  two  defendants  coming  along  the  railroad,  with  some- 
thing on  their  heads ;  on  being  halted  and  inquiry  made  of 
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them,  as  to  what  they  had,  each  said  cotton.  The  appellant 
said  the  cotton  he  had  was  his  own,  and  he  had  gathered  it 
from  his  patch  ;  his  co-defendant  said  the  cotton  each  had, 
had  been  gathered  out  of  the  field  of  the  prosecutor.  The 
appellant  denied  this,  saying  he  had  nothing  to  do  Avith  the 
cotton  his  co-defendant  had,  and  repeated,  the  cotton  he  had 
was  his  own,  gathered  from  his  own  patch.  The  appellant 
moved  the  court,  on  the  introduction  of  this  evidence,  to  ex- 
clude from  the  jury  the  statement  of  his  co-defendant,  so  far 
as  he  was  concerned.  The  court  refused,  but  then  instruct- 
ed the  jury  that  the  statements  of  the  co-defendant,  and  the 
denial  of  the  appellant,  must  be  considered  by  them  in  con- 
nection with  all  the  other  facts  and  circumstances  in  the 
case ;  but  that  no  subsequent  statements  made  by  the  co- 
defendant  could  be  considered  as  evidence  against  the  ap- 
pellant.    To  these  rulings  the  appellant  excepted. 

If  the  admissibility  of  the  declarations  of  the  co-defend- 
ant depended  exclusively  on  the  acquiesence  of  the  appel- 
lant, or  the  implication  to  be  indulged  because  made  in  his 
presence,  the  exception  could  not  be  sustained.  The  right 
of  the  appellant  was  not  an  exclusion  of  the  evidence  when 
offered,  or  an  instruction  then  to  the  jury,  limiting  its  opera- 
tion and  effect  to  the  co-defendant  making  the  declarations. 
True,  the  court  had  a  discretion  then  to  instruct  the  jury  as 
to  the  operation  and  effect  of  the  declarations,  or  to  defer 
the  instruction  until  all  the  evidence  had  been  introduced, 
but  was  not  bound  to  repudiate  the  declarations  until  the 
evidence  was  all  heard. — Laivson  rf*  Stchmey  v.  State,  20  Ala.  Qb. 
The  admissibility  of  these  declarations  does  not  depend, 
however,  on  the  acquiesence  of  the  appellant  in  them,  or  any 
implication  to  be  made  against  him  because  they  were  made 
in  his  presence,  If  it  did,  his  prompt  denial  of  their  truth 
would  have  relieved  him  from  all  imputation  of  acquiesence, 
and  rendered  them  inadmissible,  without  other  evidence  con- 
necting him  with  them.  There  was  sufficient  evidence  to  lay 
before  the  jury,  that  the  appellant  and  his  co-defendant  were 
acting  together,  in  the  execution  of  a  common  purpose. 
They  are  found  in  company,  traveling  together,  at  a  late 
hour  of  the  night,  each  having  cotton.  These  were  facts 
proper  to  be  submitted  to  the  jury,  and  it  Avas  their  province 
to  determine  from  them  whether  the  just  inference  Avas,  that 
the  defendants  were  engaged  ia  the  consummation  of  a  com- 
mon design.  If  such  Avas  their  inference,  the  declarations  of 
one  would  be  original  evidence  against  the  other.  The  de- 
nial of  the  other  Avould,  so  far  as  he  is  concerned,  be  taken  in 
connection  with  the  declarations ;  as  the  whole  of  his  con- 
fession or  declarations,  if  he  was  the  only  party,  should  be 
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taken  together,  as  well  that  which  is  exculpatory,  as  that 
which  may  be  criminatory. — 1  Green.  Ev.  §  218. 

There  was  no  error,  therefore,  in  the  rulings  of  the  city 
court,  and  the  judgment  must  be  affirmed. 


Holly  V.  The  State. 

Indictment  for  LCirceny. 

1.  Grand  larceny,  indictment  for;  when  sufficient. — Under  section  3706  Re- 
vised Code,  as  amended  by  the  act  of  February  20th,  1875 — which  makes  the 
stealing  of  "any  part  of  an  outstanding  crop  of  corn  or  cotton,"  grand  lar- 
ceny, without  regard  to  the  value  of  the  part  taken, — an  indictment  charging 
that  the  defendant  "feloniously  took  and  carried  away  fiiteen  years  of  corn,  a 
portion  of  an  outstanding  crop,  the  personal  property  of  William  Russell," 
<fec. ,  is  not  assailable  on  the  ground  that  it  fails  to  aver  the  corn  taken  was  not 
previously  severed  from  the  stalk,  or  that  the  corn  was  part  of  an  outstanding 
crop,  or  that  it  was  the  personal  property  of  the  person,  laid  as  owner  in  the 
indictment. 

2.  Same. — In  general,  an  indictment  pursuing  the  terms  of  a  statute  cre- 
ating an  offense,  unknown  to  the  common  law,  is  sufficient,  and  it  is  the  bet- 
ter practice  to  follow  the  exact  words  of  the  statute.  The  use  of  the  word 
^^ portion,"  however,  instead  of  the  word  "paii,  "  used  in  section  3706,  Revised 
Code,  does  not  vitiate  an  indictment  under  it. 

Appeal  from  Circuit  Court  of  Coffee. 

Tried  before  Hon.  Henry  D.  Clayton. 

By  the  act  of  February  20th,  1875,  the  stealing  of  "  any 
pa7't  of  an  outstanding  crop  of  corn  or  cotton "  was  made 
grand  larceny,  without  regard  to  the  value  of  the  part  stolen. 
Under  this  act  the  defendant  was  indicted  for  "feloniously 
taking  and  carrying  away  fifteen  years  of  corn,  a  portion  of 
an  outstanding  crop,  the  personal  property  of  William  Eus- 
sell,"  &c.,  and  upon  a  verdict  of  guilty,  sentence  was  pro- 
nounced upon  him.  The  rendition  of  sentence  upon  the  ver- 
dict, is  now  assigned  as  error. 

W.  D.  Egberts,  for  appellant. 

John  "W".  A.  Saneord,  Attorney  General,  contra. 

BEICKELL,  C.  J. — The  most  approved  definition  of  lar- 
ceny, at  common  law,  is  that  given  by  Mr.  East,  in  his  Crown 
Laws :  "  The  fraudulent  or  wrongful  taking  and  carrying 
away  by  any  person  of  the  mere  personal  goods  of  another, 
from  any  place,  with  a  felonious  intent  to  convert  them  to 
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his  (the  taker's)  o'vvn  use,  and  make  them  his  own  property, 
"without  the  consent  of  the  owner."- — 2  East,  524;  3  Green. 
Ev.  §  150.  An  indispensable  constituent  of  the  offense  thus 
defined,  is,  that  the  thing  taken  must  be  of  goods  personal, 
and  not  of  chattels  real,  or  such  as  are  annexed  to  the  free- 
hold. Corn,  grass,  trees,  and  the  like,  adhering  to  the  free- 
hold, were  not  the  subjects  of  larceny,  but  the  severance  of 
them  (according  to  Blackstoue)  "was,  and  in  many  things  is 
still,  merely  a  trespass  which  depended  on  a  subtihty  in  the 
legal  notions  of  our  ancestors.  These  things  were  parcels  of 
the  real  estate,  and,  therefore,  while  they  continued  so,  could 
not  by  any  possibility  be  the  subject  of  theft,  being  abso- 
lutely fixed  and  immovable."  As  to  the  time  intervening 
between  the  severance  and  the  asportation,  which  would 
make  them  separate  acts,  instead  of  one  continuous  act,  nice 
distinctions  w^ere  made.  Sometimes  it  w^as  held  a  day  must 
intervene  between  the  severance  and  the  asportation,  to  make 
them  separate  acts,  because  the  law  does  not  recognize  a 
fraction  of  a  day.  The  better  doctrine,  however,  is,  as  sta- 
ted by  Mr.  Bi.-hop,  that  no  particular  space  of  time  is  neces- 
sary, only  the  two  acts  must  be  so  separated  as  not  to  con- 
stitute one  transaction. — 2  Bish.  Cr.  Law,  §  679.  When  by 
one  act  the  thing  was  severed  from  the  freehold,  and  by  an- 
other distinct  act  it  was  carried  away  with  the  criminal  in- 
tent, though  before  severance  it  was  part  of  the  freehold,  it 
was  the  subject  of  larceny.  This  rule  of  the  common  law 
has  been  modified  from  time  to  time  in  England,  by  acts  of 
parliament,  so  as  to  afford  protection  to  things  fixed  to  the 
freehold,  as  they  became  the  objects  of  criminal  severance 
and  as]:)ortation,  and  were  from  their  nature  exposed  to  it. 
The  rule  was  never  satisfactory,  and  the  courts  in  modern 
times,  were  inclined  to  confine  it  within  the  narrowest  lim- 
its.— Ho-sMns  v>  Torrence,  5  Black.  417 ;  Jackson  v.  State,  11 
Ohio  St.  104. 

The  statutes  of  this  State  do  not  define  larceny ;  the  steal- 
ing of  certain  things,  or  of  any  property  other  than  that  par- 
ticularly enumerated  beyond  a  certain  value,  is  declared 
grand  larceny.  The  stealing  of  property  of  any  value  from 
any  building  on  fire,  or  which  was  removed  in  consequence 
of  an  alarm  of  fire  ;  or,  the  stealing  from  designated  places, 
of  any  personal  projjerty  exceeding  in  value  fifty  dollars,  is 
also  declared  grand  larceny. — E.  C.  §'§  3706-7.  The  steal- 
ing of  any  other  personal  property,  under  other  circum- 
stances, is  declared  petit  larceny. — E.  C.  §  3708.  At  the  last 
session  of  the  General  Assembly,  the  statutes  were  amended 
so  as  to  convert  the  stealing  of  "any  part  of  an  outstanding 
crop  of  corn  or  cotton,"  into  grand  larceny,  without  regard 


240  SUPREME  COURT  [Dec.  Term, 

[Holly  V.  The  State.] 

to  the  value  of  the  part  taken.  The  frequency  of  such  dep- 
redations on  outstanding  crops,  rendered  legislation  for  their 
protection  necessary ;  as  such  legislation  was  rendered  neces- 
sary in  England,  and  in  other  States  of  the  Union. 

Under  this  amended  statute,  an  indictment  was  preferred 
against  the  appellant,  charging  that  he  "  feloniously  took  and 
carried  away  fifteen,  ears  of  corn,  a  portion  of  an  outstand- 
ing crop,  the  property  of  William  Russell,"  &c.  It  is  now 
urged  the  indictment  is  insufficient  to  support  a  conviction, 
because  it  does  not  aver  the  corn  taken  was  not  previously 
severed  from  the  freehold — because  there  is  no  averment 
that  it  was  the  personal  property  of  William  Russell — be- 
cause it  is  not  averred  the  corn  was  part  of  an  outstanding 
crop.  The  indictment  pursuing  the  words  of  the  statute  de- 
scribes the  thing  taken,  as  a  portion  of  an  outstanding  crop. 
It  varies  from  the  exact  words  of  the  statute  only  in  substi- 
tuting the  word  portion  for  part.  We  see  no  reason  for  the 
substitution  of  the  one  word  for  the  other.  It  is  the  better 
practice  to  follow  the  exact  words  of  the  statute,  though  in 
the  particular  instance  their  equivalents  may  be  sufficient. 
Portion,  as  here  employed,  is  the  equivalent  of  the  statutory 
word  part,  and  equally  with  it,  describes  the  act  in  which 
the  offense  consists.  A  distinct  averment  that  the  corn  was 
not,  at  the  time  of  the  felonious  taking,  severed  from  the 
freehold,  was  not  necessary.  The  statute  makes  it  larceny 
to  steal  a  thing,  not  the  subject  of  larceny  at  common  law. 
The  general  rule  is,  that  in  an  indictment  under  such  a 
statute,  the  statutory  term  must  be  used,  and  is  sufficient. — 
2  Bish.  Cr.  Pr.  731.  The  purpose  of  the  statute  was  to  con- 
vert the  severance  and  asportation  of  a  standing  crop — a 
crop  not  severed  from  the  freehold — into  a  criminal  offense. 
Before  the  statute,  under  the  common  law,  it  was  a  mere 
trespass.  The  felonious  taking  and  carrying  away  corn,  or 
other  produce  of  the  soil,  which  the  owner  had  severed 
from  the  fi'eehold,  was  larceny  at  common  law.  It  was  per- 
sonal property,  and  as  essentially  the  subject  of  larceny,  as 
any  species  of  personal  property.  The  allegation  that  the 
corn  stolen  was  part  of  an  outstanding  crop,  excludes  the  idea 
of  its  severance.  It  involves  the  fact  that  it  was  not  sev- 
ered ;  and  that  there  was  severance  and  asportation  as  one 
continuous  act,  constituting  the  trespass  of  the  common 
law.     Proof  of  nothing  less  will  satisfy  the  averment. 

Nor  was  it  necessary  to  describe  the  corn  as  personal 
property.  Such  a  description  of  it  would  perhaps  have  been 
improper.  It  is  properly  described  as  the  property  of  the 
supposed  owner,  and  thereby  it  is  shown  to  be  the  subject 
of  larceny  under  the  statute.     The  last  objection,  that  the 

Vol.  uv. 


1875]  OF  ALABAMA.  241 

[Sampson  v.  The  State.  ] 

corn  is  not  averred  to  be  part  of  an  outstanding  crop,  is  un- 
founded in  fact. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed 


Sampson  v.  The  State. 

Indictment  for   Grand  Larceny. 

1.  Verme  ;  failure  of  hill  of  exceptions  to  sKoio  proof  of.  — In  this  case  there 
was  evidence  tending  to  show  the  venue,  ownership  of  the  property  stolen,  and 
the  time  of  committing  the  offense  ;  but  it  is  not  conceded  by  the  court  that 
a  reversal  would  follow,  if  the  bill  of  exceptions,  purjiorting  to  disclose  all 
the  evidence,  was  silent  as  to  these  points.  The  mere  sufficiency  of  evidence 
to  support  a  verdict,  is  not  cause  for  reversal,  unless  the  question  is  raised  in 
the  court  below. 

2.  Confessions;  rule  as  to. — The  true  inquiry  in  all  cases  of  confessions,  is, 
whether  the  confession  was  free  and  voluntary,  or  whether  it  was  superinduced 
by  the  influence  of  hope  or  fear,  applied  by  a  third  person,  to  the  mind  of  the 
accused. 

3.  Same;  when  will  he  admitted,  ihourfk  not  voluntary. — If  in  consequence  of 
a  confession,  material  facts  are  discovered  just  as  the  confession  stated  them  ; 
as  for  instance  in  case  of  larceny,  the  thing  stolen  is  found  where  the  prisoner 
stated  it  was  concealed,  such  confession  will  be  admitted  with  the  confirma- 
tory fact,  though  it  was  not  voluntary. 

4.  Same;  when  will  he  admitted.— It  threats  or  promises  have  been  used,  and 
it  appears  to  the  court  that  their  influence  was  totally  withdrawn,  and  done 
away  with  before  the  confession  was  made,  it  will  be  admittetL 

Appeal  from  Circuit  Court  of  Sumter. 

Tried  before  Hon.  George  H.  Craig. 

The  appellant  was  tried  and  convicted  for  horse-stealing. 
The  only  evidence  criminating  him,  was  a  confession  made  to 
the  owner  of  the  mare,  and  the  fact  that  the  horse  was  found 
where  he  said  she  was  in  his  confession.  The  confession 
was  made  under  the  following  circumstances  :  The  owner  of 
the  mare  met  him,  and  said  to  him,  "  Sam,  you  have  taken 
my  mare,  and  I  want  to  know  what  you  have  done  with  her." 
Defendant  denied  any  knowledge  of  the  whereabouts  of  the 
horse,  and  the  owner  then  said  :  "  Now,  Sam,  if  you  don't 
tell  me  where  my  mare  is,  I  will  arrest  you,  and  it  will  be 
too  late  to  confess  it  then."  He  again  denied  having  stolen 
the  mare,  and  was  then  arrested  and  carried  before  a  justice 
of  the  peace.  After  arriving  at  the  house  of  the  justice  of 
the  peace,  the  defendant  said  :  "Mass  John,  I  will  tell  you 
where  your  mare  is."    Witness  told  him  it  was  too  late.    De- 
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fendant  said  lie  "would  tell  anyway,"  and  said:  "I  stole 
the  mare  and  she  is  at  the  Pott* s  place,  over  the  river,  tied 
out  in  the  cane,"  and  stated  his  uncle  would  show  him  where 
she  was.  Witness  sent  one  Beck,  a  colored  man,  for  the 
mare,  and  he  got  her. 

These  confessions  were  admitted  against  the  objection  and 
exception  of  the  defendant,  and  their  admission  is  now  as- 
signed as  error. 

S19SDECOE  &  CocKEELL,  for  appellants. 

John  W.  A.  Sanfoed,  Attorney  General,  contra. 

BEICKELL,  C.  J.— The  supposition  that  the  biU  of  ex- 
ceptions does  not  disclose  evidence  of  the  venue  of  owner- 
ship of  the  property,  and  of  the  commission  of  the  offense, 
before  the  finding  of  the  indictment,  is  erroneous.  The  in- 
dictment was  found  at  the  October  term,  1874,  of  the  circuit 
court.  The  testimony  of  the  prosecutor,  as  set  out  in  the  bill 
of  exceptions,  was,  that  in  August  or  September  previous, 
in  Sumter  county,  he  lost  a  mare,  and  having  reason  to  be- 
lieve the  defendant  had  stolen  her,  caused  his  arrest.  He 
accused  the  defendant  of  taking  the  mare,  before  his  aiTest, 
and  after  the  lapse  of  some  time,  while  under  arrest,  the  de- 
fendant said  :  "  I  will  tell  you  where  your  mare  is,"  The 
prosecutor  sent  to  the  place  designated  by  the  defendant,  and 
regained  the  mare.  There  was  not,  as  is  argued  by  counsel, 
a  want  of  evidence  of  the  venue,  of  the  time  of  committing 
the  offense,  or  of  ownership.  The  evidence  to  which  we 
have  referred,  had  certainly  a  tendency  to  establish  these 
facts,  and  was  properly  submitted  to  the  jury,  who  were  the 
judges  of  its  sufficiency.  We  must  not  be  understood  as 
conceding  that  a  reversal  would  foUoAv  if  the  bill  of  excep- 
tions, though  purporting  to  disclose  all  the  evidence,  was 
silent  as  to  evidence  of  venue,  or  ownership,  or  of  the  time 
of  committing  the  offense.  No  question  appears  to  have 
been  made  in  the  circuit  court  as  to  the  evidence — no  in- 
struction given,  or  requested,  involving  an  inquiry  into  its 
effect,  is  shown,  nor  any  direction  of  the  attention  of  the 
court  to  its  supposed  insufficiency.  With  the  mere  question 
of  the  sufficiency  of  evidence  to  support  a  verdict,  this  court 
cannot  interfere,  unless  it  was  decided  by  the  court  below, 
and  the  decision  made  the  subject  of  an  exception,  at  the 
appropriate  time. — Skinner  v.  State,  30  Ala.  624. 

When  on  an  accusation  of  crime,  it  is  jDroposed  to  give  in 
evidence,  the  confessions  of  the  accused,  to  prove  guilt,  the 
law  demands  that  the  court  shall  be  satisfied  the  confessions 
Vol.  lit. 
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were  voluntary,  not  induced  by  threats,  or  promises,  or  per- 
suasion. While  the  accused  was  in  a  condition  subjecting  him 
to  influences,  he  could  not  be  reasonably  expected  to  resist. 
•In  determining  whether  the  confession  proceeded  from  the 
volition  of  the  accused,  or  fi'om  an  influence  improperly  ex- 
erted, regard  is  had  to  his  age,  situation  and  character,  and 
all  the  circumstances  surrounding  him. — 1  Green.  Ev.  §  219. 
The  fact  that  the  accused  was  under  arrest  when  the  con- 
fessions were  made,  or  that  he  was  not  cautioned  against 
confessing,  does  not  authorize  their  exclusion.  The  true  in- 
quiry in  all  cases,  is,  whether  the  confession  is  free  and  vol- 
untary, or  whether  it  was  superinduced  by  the  influence  of 
hope  or  fear,  applied  by  a  third  person  to  the  mind  of  the 
accused. — Seaborn  v.  State,  20  Ala,  15  ;  Brister  v.  State,  26 
Ala.  107 ;  FranMin  v.  State,  28  Ala.  9. 

Before  arrest,  the  prosecutor  asked  the  accused  to  tell  him 
where  his  mare  could  be  found,  saying  to  him,  if  he  did  not 
he  would  be  arrested,  and  it  would  then  be  too  late  for  him 
to  confess.  The  accused  denying  all  knowledge  of  the  mare, 
was  arrested  and  taken  before  the  committing  magistrate. 
In  less  than  a  haK  hour  after  Ms  denial,  and  after  his  arrest, 
while  before  the  magistrate,  he  said  to  the  prosecutor,  he 
would  tell  where  the  mare  was,  and  was  told  it  was  too  late, 
he  ought  to  have  told  before.  Nevertheless,  he  confessed 
his  guilt,  stated  where  the  mare  could  be  found,  and  at  the 
place  he  designated,  she  was  found.  Whatever  of  induce- 
ment there  was  held  out  for  a  confession,  was,  that  the  ac- 
cused would  escape  arrest.  This  inducement  did  not,  when 
it  was  made,  produce  a  confession,  and  was  at  an  end  when 
the  confessions  given  in  evidence  were  made.  After  it  had 
ended,  without  any  other  inducement,  and  in  the  face  of 
warning  that  it  was  too  late  for  him  to  confess — that  he  need 
expect  no  favor  fi'om  confessing,  he  confesses  his  guilt,  and 
designates  the  place  at  which  the  mare  was  concealed.  The 
truth  of  the  confession  is  corroborated  by  the  finding  of  the 
mare  at  that  place,  thereby  lessening  any  presumption  that 
the  confession  was  fabricated.  There  is  no  principle  or  safe 
precedent  which  would  justify  the  exclusion  of  the  confes- 
sion. It  seems  voluntary,  prompted  only  by  the  suggestions 
of  his  own  reflections. 

The  judgment  is  affirmed. 
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SliaelFer  et  als,  v.  Sheppard. 

Bill  in  Equity  to  charge  Lands  loith  reimbursing  3Ioneys  of 
Wife's  Statutory  Separate  Estate,  alleged  to  have  been  used  in 
'partly  paying  for  Lands. 

1.  Manlal  rights  of  husband;  by  what,  iiot  affected. — The  common  law  mari- 
tal right  of  the  husband,  to  reduce  to  possession  the  wife's  personalty  and 
choses  in  action,  attached  before  the  passage  of  the  stiitutes  creating  the  wife's 
statutory  separate  estate,  is  not  aifected  or  divested  by  them  ;  and  if  he  after- 
wards reduces  such  property  to  possession ,  it  becomes  his  own. 

2.  Statutory  separate  estate ;  what  does  not  constitute. — The  income  derived 
from  keeping  a  boarding  house,  the  home  of  the  family,  carried  on  in  the 
name  of  the  husband,  and  rented  and  paid  for  by  him — the  accoimts  for 
board  being  made  out  and  collected  in  his  name— is  the  husband's  property, 
and  not  that  of  the  wife,  although  she  devotes  her  time  and  industry  to  tho 
keeping  of- tho  house,  and  to  the  comfort  and  accommodation  of  those  patron- 
izing it. 

Appeal  from  Chancery  Court  of  Chambers. 

Tried  before  James  T.  May,  Esq.,  a  solicitor  of  the  court.* 

Appellee  was  complainant  in  the  court  below,  and  filed 
this  bill  against  her  husband,  Shaeffer  and  his  wife,  seeking 
to  have  certain  lots  in  Bluffton,  Chambers  county,  sold,  to 
reimburse  her  for  moneys  of  her  statutory  separate  estate, 
which  had  been  used  by  her  husband,  with  the  knowledge  of 
appellants,  in  partly  paying  for  said  lots  on  a  purchase  from 
Shaeffer  and  wife  by  her  husband,  on  whose  failure  to  pay 
in  full  the  lands  had  been  sold  under  decree  in  chancery  for 
foreclosure  of  vender's  lien,  and  purchased  by  Shaeffer's 
wife. 

The  answer  denied  that  the  money  used  by  Mr.  Sheppard 
was  the  statutory  separate  estate  of  the  wife,  and  much 
proof  was  taken  upon  this  and  other  points  not  material  to 
the  decision  of  the  case,  in  the  view  which  the  court  took 
of  it. 

It  appears  from  the  testimony  that  Mrs.  Sheppard  was,  in 
the  year  1841,  married  to  her  present  husband,  and  in  1845 
received  certain  property  from  the  estate  of  her  father,  who 
died  that  year  in  St.  Clair  county,  in  this  State ;  that  she 
has  been  li\dng  with  her  husband  ever  since  her  marriage. 
She  also  inherited  about  the  same  time  some  property  from 
an  uncle.  When  the  husband  reduced  the  property  to  posses- 
sion,  does   not   clearly   appear    from   the   testimony.     The 

'Selected  by  the  parties  on  account  of  the  incompetency  of  the  Chancellor. 
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weight  of  the  testimony  established  that  the  money  used  by 
Mr.  Sheppard  in  paying  for  the  property,  was  the  savings 
from  a  boarding  house  kept  by  the  wife. 

The  chancellor  granted  the  relief  prayed,  and  hence  this 
appeal 

E.  G.  EicHARDS  &  W.  H.  Barnes,  for  appellant, — The  hus- 
band's rights  to  the  inherited  property  attached,  before  the 
passage  of  the  laws  creating  the  statutory  separate  estate  of 
the  wife. — 24  Ala.  386.  Notice  of  the  use  of  the  trust  funds, 
at  the  time  they  were  used  in  the  purchase,  is  not  shown. — 
Sheppard  v.  Slwffer,  45  Ala.  233.  The  money  used  was  sav- 
ings from  keeping  a  boarding  house,  and  that  belonged  to 
the  husband. 

C.  D.  Hudson  &  G.  W.  Gunn,  contra.— The  equity  of  the  bill 
has  been  declared  by  this  court. — Sheppard  v.  Shaefer,  45  Ala. 
233.  No  bona  fide  purchasers  have  intervened  here.— 43  Ala. 
685.  The  testimony  shows  that  the  appellants  knew  what 
funds  were  being  used.  The  money  used  constituted  the 
statutory  separate  estate  of  the  wife. —  Glenn  v.  Glenn,  47 
Ala.     See  as  to  equity  of  bill,  Coiules  v.  3Iarks,  47  Ala. 

BKICKELL,  C.  J. — If  it  is  conceded  the  bill  contains 
equity,  it  rests  on  the  allegations,  that  the  money  used  by 
the  husband  of  the  appellee,  in  the  purchase  of  the  real 
estate,'  was  her  statutory  separate  estate.  This  fact  is  denied 
by  the  answers,  and  the  evidence  in  the  cause  fully  supports 
the  denial.  To  the  estate  accruing  to  the  appellee  by  inher- 
itance from  her  father  and  uncle,  the  marital  rights  of  her 
husband,  as  defined  by  the  common  law,  had  attached  before 
the  enactment  of  the  statutes  creating  separate  estates.  It 
is  not  very  clear  whether  these  rights  had  been  fully  exer- 
cised by  the  husband,  by  a  reduction  to  possession,  of  the 
property  inherited,  before  the  passage  of  the  statutes.  How- 
ever this  may  be,  the  right  of  reduction  was  vested  in  the 
husband,  prior  to  the  statutes,  and  was  not  divested  or  af- 
fected by  them. — Kidd  v.  Monta/jue,  19  Ala.  619 ;  Manning  v. 
iMannimj,  24  Ala.  386 ;  Sterns  v.^  Weathers,  30  Ala.  712.  If 
the  money  used  by  the  husband  in  the  purchase  of  the  real 
estate  was  derived  from  this  inheritance,  it  was  his  own 
money  and  not  that  of  the  wife. 

The  evidence  shows  clearly,  as  we  think,  that  the  money 
was  not  derived  from  the  inheritance,  but  from  the  boarding 
house  kept  by  the  husband.  The  boarding  house  was  the 
home  of  the  family,  and  was  kept  in  the  name  of  the  hus- 
band— the    accounts  were    made    in  his  name — the   debts 
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due  for  board  were  collected  by  him — the  house  was  rented 
by  him,  and  the  rents  settled  by  him.  Until  the  institution 
oi  this  suit,  there  was  no  claim,  or  pretense  of  a  claim,  that 
the  wife  had  any  interest  in,  or  claim  to  the  proceeds  of  the 
house.  It  is  true,  it  appears  that  she  devoted  her  time  and 
industry  to  the  keeping  of  the  house,  and  to  the  accommoda- 
tion and  comfort  of  those  patronizing  it.  This  was  her  duty, 
and  confers  on  her  no  claim  to  its  profits.  The  earnings  of 
the  wife  are  the  property  of  the  husband,  the  same  as  are 
his  own  earnings.  She  could  with  as  much  propriety  lay 
claim  to  the  fruits  of  his  skill  and  industry,  as  to  her  own 
earnings. — 1  Bish.  Eights  Married  Women,  §  732.  The  law 
has  not  as  yet,  so  far  separated  husband  and  wife,  that  she 
can  claim  compensation  for  services  rendered  him  in  the 
household,  and  in  providing  for  the  family.  The  right  to  the 
boarding  house  and  income,  was  the  husband's,  and  if,  as  we 
think  it  clearly  appears,  the  money  paid  by  the  husband  on 
the  purchase  of  the  real  estate,  was  derived  from  this  source, 
it  was  his  money,  over  which  he  had  absolute  dominion. 

Without  inquiring  into  the  equity  of  the  biE,  if  the  fact 
was,  as  aEeged,  that  the  money  paid  by  the  husband  was  the 
statutory  separate  estate  of  the  appellee,  that  fact  being 
clearly  disproved,  the  decree  of  the  chancellor  must  be  re- 
versed, and  a  decree  here  rendered  dismissing  the  bill,  at  the 
costs  of  the  next  friend  of  the  appellee,  in  this  court,  and  in 
the  court  of  chancery. 


Henry  et  al.,  Ex'rs,  i^.  Murphy  &  Co. 

GamisJmient. 

1,  Garnishment;  upomohat  operates. — In  the  absence  of  fraud,  a  gamish- 
ment  operates  only  on  the  legal  rights  of  the  defendant  in  judgment  or  at- 
tachment ;  if  a  demand  due  or  owing  the  defendant  is  sought  to  be  subjected, 
it  must  be  of  such  a  character  that  ho  could  have  maintained  debt,  or  indebi- 
tatus assumpsit  on  it. 

2.  Promise;  what  valid. — An  insolvent  debtor,  A,  offered  to  surrender  his 
assets  to  creditors,  to  obtain  a  discharge.  Afterwards  M  and  other  of  the  cred- 
itors met  together  and  agreed  in  writing  among  themselves  to  accept  from  M, 
who  was  one  of  the  largest  creditors,  fifty  cents  on  the  dollar  and  release  A- 
This  agreement  was  submitted  by  M  to  all  other  creditors,  who  joined  in  it, 
except  C,  who  refused  to  join  in  it.  Afterwards  A  made  a  conveyance  of  his 
entire  estate  to  M,  upon  conditions  set  forth  in  the  agreement  among  creditors 
(which  are  recited  and  assented  to  by  him  in  the  conveyance).  C  obtained 
judgment  against  A,  and  garnished  M  to  answer  what  he  was  indebted  to  A. 
On  the  trial,  M,  having  denied  indebtedness,  C  offered  oral  proof  that  at  the 
time  A  made  the  conveyance,  and  as  part  of  the  consideration,  M  promised  to 

Voi<.  HPf. 
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pay  C's  debt  in  full,  and  but  for  this  promise  A  would  not  have  executed  the 
conveyance.  The  promise  not  being  shown  by  the  written  agreement  be- 
tween the  creditors  or  by  the  conveyance,  the  court  rejected  it.     Held  : 

1st.  The  promise  is  valid  and  supported  by  a  sufficient  consideration,  and  if 
the  creditor  elected  to  accept  it.  he  could  maintain  an  action  upon  it  in  his 
own  name,  and  if  he  repudiated  it,  the  promisee  may  maintain  an  action  of 
indebitatus  assumpsit  on  it. 

2d.  Ihe  election  of  the  creditor  not  to  accept  the  promise  is  made,  when 
with  a  full  knowledge  of  it,  he  resorts  to  and  enforces  his  remedies  against  the 
debtor. 

3d.  The  oral  proof  only  shows  an  additional  consideration,  to  that  ex- 
pressed in  the  deed  and  not  inconsistent  with  it,  and  does  not  vary  the  nature 
or  legal  etfect  of  the  deed,  or  enlarge  its  operation,  or  change  the  relation  of 
the  parties  to  it. 

4.  The  agreement  and  conveyance,  strictly  speaking,  do  not  constitute  a 
composition,  but  a  sale  and  transfer  by  the  debtor  of  his  property  in  consid- 
eration that  the  creditor,  to  whom  the  conveyance  was  made,  would  release 
him  from  all  his  debts  and  jiay  a  certivin  j^er  cent  of  his  liabilities.  The  agree- 
ment was  not  between  the  debtor  and  all  his  creditors,  and  he  was  not  a  party 
to  the  agreement  among  the  creditors,  and  no  benefit  accrued  to  him  from  the 
promise  to  pay  which  could  prejudice  the  creditors.  Hence,  the  conveyance  is 
not  subject  to  the  rule  that  where  a  debtor,  in  embarrassed  circumstances 
makes  an  agreement  with  creditors  to  pay  a  certain  proportion  of  their  claims, 
and  privately  agrees  to  give  better  or  other  security  to  others,  the  conveyance 
IS  void. 

4.  Garnishee;  when  may  avail  himself  of  rights  ichich  the  debtor  covid  not  ex- 
ercise.— Although  a  conveyance  entered  into,  to  hinder,  delay  or  defraud  cred- 
itors, is  not  void  between  the  parties  to  it,  and  the  garnishing  creditor  can  in 
general  avail  himself  only  of  the  legal  rights  of  the  debtor  against  the  garni- 
shee, there  is  an  exception  where  the  garnishee  holds  effects  of  the  debtor  un- 
der a  fraudulent  convej-ance.  In  such  a  case,  although  the  conveyance  is  valid 
between  the  parties  to  it,  the  garnishing  creditor  may  set  up  its  invalidity. 

5.  Fraud;  of  tcJiat  creditor  can  avail,  when  attackinrj  conveyance  try  debtor. — 
The  fraud  of  which  a  creditor  cjin  avail  himself,  when  assailing  a  conveyance 
or  tmnsfer  by  his  debtor,  must  be  actual,  not  constructive  fraud  on  the  debtor, 
which  could  be  asserted  by  him  as  a  ground  of  equitable  relief  against  it. 

6-  Same.  — The  fraud  which  the  creditor  may  set  up  at  law  is  actual  fraud 
against  creditors,  denounced  by  sections  1861,  1865  and  1866  of  the  Eevised 
Code.  If  the  conveyance  was  not  intended  to  hinder,  delay  or  defraud  cred- 
itors of  the  grantor,  and  made  in  good  faith  on  valuable  consideration,  and 
not  offensive  to  the  foregoing  sections  of  the  Revised  Code,  an  attaching  cred- 
itor cannot  assail  it,  because  the  grantee  induced  the  giiiutor  to  enter  into  it 
by  fraudulent  representations  which  he  did  not  keep,  and  did  not  intend  to 
keep  when  he  made  them. 

7.  Garnishee;  aftomey's fees alloroed. — Our  statutes  prescribe  the  cosis which 
may  be  taxed  against  the  unsuccessful  party  in  actions  at  law,  and  this  is  the 
limit  of  their  recoveiy.  When  the  garnishee  is  the  successful  p.arty,  he  is  en- 
titled to  recover  as  part  of  the  costs  the  attorney's  tax  fee,  but  the  court  has 
not  power  to  allow  him  the  compensation  which  he  may  be  bound  to  pay  his 
attorneys. 

Appeal  from  Circuit  Court  of  Butler. 

Tried  before  Hon.  P.  O.    Harper. 

This  was  a  garnisliment  suit  commenced  originally  by  J. 
C.  Caldwell,  a  judgment  creditor  of  J.  R.  Abrams,  surviving 
partner  of  the  firm  of  J.  R.  <fc  H.  S.  Abrams,  against  S.  J. 
Murphy  Sc  Co.,  the  appellees.  Caldwell  having  died,  his  ex- 
ecutors were  made  parties  plaintiff  in  his  stead. 

The  appellees  ha\ing  answered,  admitting  only  $28.50  in- 
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debtedness  and  denying  possession  or  control  of  any  prop- 
erty, CaldwoU  contested  the  answer,  and  by  agreement  the 
issue  thus  raised,  was  made  up  in  the  form  of  a  complaint, 
containing,  among  other  things,  two  special  counts,  in  sub- 
stance, as  follows : 

That  on  the  17th  of  March,  1868,  the  said  S.  J.  Murphy 
and  other  creditors  of  the  late  firm  of  J,  R.  &  H.  S.  Abrams, 
met  and  entered  into  a  written  agreement,  in  substance  as 
follows :  That  whereas,  the  creditors  signing  the  agreement 
had  submitted  to  them  and  had  thoroughly  examined  the  as- 
sets of  said  firm  of  J.  R.  &  H.  S.  Abrams  and  its  liabilities, 
and  S.  J.  Murphy  &  Co.  (representing  also  the  claim  of  W. 
W.  Allen  &  Co.,  the  two  together  controlling  about  one  hun- 
dred and  ten  thousand  dollars  of  the  indebtedness  against 
said  late  firm,  and  J.  R.  Abrams  as  surviving  partner),  had 
proposed  to  pay  fifty  cents  on  the  dollar  of  principal  and  in- 
terest up  to  April  1st,  1868 ;  and  whereas,  the  creditors  sign- 
ing it  thought  this  was  more  than  could  be  realized  from  any 
assignment,  &c.,  they,  therefore,  covenanted  with  said  S.  J. 
Murphy  &  Co.,  to  receive  in  discharge  of  their  debts  the 
proposition  made  by  Murphy  &  Co.,  said  proposition  being 
submitted  only  on  condition  that  all  the  creditors  of  said 
late  firm  and  J.  R.  Abrams  accept  it  by  the  10th  day  of 
April  following ;  that  Abrams  refused  to  consent  to  the  ex- 
ecution of  said  instrument  unless  Murphy  &  Co.  would  agree 
to  pay  his  debt  to  Caldwell  in  full,  whereupon  Murphy  &  Co. 
did  agree  so  to  pay  it,  at  the  time  of  execution  of  said  agree- 
ment to  procure  the  assent  of  Abrams  thereto  ;  that  Abrams 
insisted  that  said  Murphy  &  Co.  should  insert  the  same  in 
the  agreement,  but  said  firm  of  Murphy  &  Co.  fraudulently, 
and  for  the  purpose  of  deceiving  said  J.  R.  Abrams,  and  pro- 
curing his  assent  to  the  agreement,  omitted  to  insert  or  have 
inserted  in  the  writing  the  said  promise  of  the  said  S.  J. 
Murphy  &  Co.,  to  pay  said  debt  in  full,  by  means  whereof 
they  procured  the  execution  of  the  instrument  as.  it  is,  and 
are,  theref(5re,  bound  by  their  promise  to  pay  said  debt  in 
fuU,  and  said  Murphy  <fe  Co.  are  indebted  to  said  Abrams  for 
the  amount  of  the  debt. 

Another  special  count  averred  the  facts  above,  and  was  in 
every  respect  like  it,  except  referring  to  the  agreement  above 
set  out,  it  alleges  "  that  said  Murphy  &  Company  made  said 
promise  to  Abrams  to  pay  said  debt  in  full,  to  procure  the 
assent  of  said  J.  R.  Abrams  to  the  execution  of  said  agree- 
ment, the  consideration  of  which  said  agreement  moving  to 
said  Murphy  &  Co.,  was  that  said  J.  R.  Abrams,  for  himself 
and  as  surviving  partner  of  J.  R.  &  H.  S.  Abrams,  should 
sell,  convey,  transfer,  and  deliver  to  said  S.  J.  Murphy  &  Co., 
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all  the  property,  real  and  personal,  and  assets  of  said  J.  R. 
&  H.  S.  Abrams,  and  of  said  J.  K  Abrams  individually, 
which  contract  has  been  fully  executed  on  the  part  of  said 
J.  E.  Abrams. 

The  garnishee  demurred  to  these  special  counts,  assign- 
ing as  grounds  :  1st,  That  the  facts  stated  show  no  right  in 
plaintiff  to  recover.  2d,  That  the  promise  therein  set  forth 
does  not  enure  to  the  benefit  of  plaintiff's  testator.  3d, 
The  promise  relied  on  was  a  fraud  on  the  other  creditors, 
and  no  action  can  be  maintained  on  it.  -ith,  The  promise 
was  void  under  statute  of  frauds.  5th,  The  fraud  charged 
against  the  garnishees  gives  plaintiff  no  right  of  action. 

The  court  sustained  the  demurrer  to  these  counts,  and 
issue  was  joined  on  the  allegations  that  plaintiff  had  prop- 
erty, or  was  indebted,  <fec. 

Plaintiff  then  introduced  the  agreement  between  the  cred- 
itors of  J.  R.  &  H.  S.  Abrams,  the  substance  of  which  is  set 
forth  in  the  special  counts.  After  reading  this  agreement  in 
evidence,  "plaintiff  offered  to  prove  by  oral  evidence  that 
Abrams,  who  was  present  at  the  execution  of  the  same,  and 
required  as  a  condition  precedent  that  S.  J.  Murphy  &  Co. 
should  pay  in  fuU  the  debt  of  John  C.  Caldwell,  and  that  S. 
J.  Murphy,  who  represented  S.  J.  Murphy  &  Co.,  did  then 
agree  to  pay  the  debt  in  full,  and  Abrams  then  consented  to 
the  execution  of  the  agreement."  Caldwell  aftewards  re- 
duced his  debt  to  judgment  against  Abrams,  and  said  judg- 
ment is  the  foundation  of  the  garnishment  proceeding  in  this 
case.  Plaintiffs  further  offered  "  to  prove  by  parol  evidence 
that  Abrams  insisted  that  said  promise  to  pay  should  be  in- 
serted in,  and  made  part  and  parcel  of  said  agreement,  and 
that  Murphy  said  it  was  imnecessary  to  do  that,  that  S.  J. 
Murphy  &  Co.  would  pay  the  debt  in  full,  and  that  said 
promise  to  pay  the  debt  was  left  out  of  the  agreement  at  the 
instance  and  request  of  S.  J.  Murphy."  It  was  in  evidence 
that  in  accordance  with  said  agreement,  Abrams  executed  to 
S.  J.  Murphy  &  Co.  a  deed,  which,  after  reciting  the  above 
agreement,  conveyed  to  them  all  the  assets,  real  and  per- 
sonal, of  the  firm  of  J.  R.  &  H.  S.  Abrams,  and  of  J.  R. 
Abrams,  and  S.  J.  Murphy  &  Co.  agreed  to  assume  the  debts 
to  other  creditors,  and  discharge  Abrams  from  all  further 
liability.  Plaintiff  then  offered  "  to  prove  by  Abrams  that 
he  did  not  know  at  the  time  of  the  execution  of  tlie  deed, 
and  had  no  notice  or  intimation  that  Murphy  &  Co.  would 
fail  to  comply  with  the  promise  of  S.  J.  Murphy,  and  he 
would  have  refused  to  enter  into  it  but  for  said  promise." 

This  oral  evidence  the  court  refused  to  admit,  on  the 
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ground  that  "  it  contradicted  the  two  written  instruments," 
and  plaintiff  excepted. 

Plaintiffs  then  stated,  that  they  "  relied  on  the  foregoing 
facts,  offered  to  be  proved  as  aforesaid,  together  with  other 
facts  which  they  expected  to  prove,  to  show  fraud  in  the  ex- 
ecution of  said  instrument,  and  that  the  garnishees,  or  S.  J. 
Murphy,  who  represented  them,  intended  at  the  time  he  pro- 
cured the  execution  of  said  instruments,  in  the  manner 
above  stated,  to  deceive  and  defraud  Abrams,  by  procuring 
their  execution,  and  then  refuse  to  pay  the  Caldwell  debt. 
The  court  then  said  that  as  fraud  in  the  execution  of  said 
instruments  would  be  insisted  on,  the  evidence  might  be  in- 
troduced, and  the  facts  heretofore  proposed  to  be  proved, 
were  proved,  together  with  other  facts  tending  to  show  that 
the  execution  of  the  instruments  was  fraudulently  procured 
by  S.  J.  Murphy,  for  the  benefit  of  S.  J.  Murphy  &  Co.  But 
there  was  also  evidence  tending  to  rebut  the  charge  of  fraud. 
The  evidence  also  showed  that  the  consideration  of  said  in- 
struments moving  to  Murphy  &  Co.  was  that  Abrams  for 
himself,  and  as  surviving  partner  of  J.  R.  &  H.  S.  Abrams, 
should  convey  and  deliver  all  the  assets  of  every  description 
of  Abrams  individually,  and  of  the  firm,  to  them,  and  that 
Abrams  had  faithfully  complied  with  his  part  of  the  agree- 
ments, without  any  knowledge  that  Murphy  &  Co.  would  re- 
fuse to  pay  the  Caldwell  debt.  There  was  no  evidence 
showing,  or  tending  to  show,  that  any  creditor  of  Abrams  or, 
of  the  firm  of  J.  R.  &  H.  S.  Abrams,  had  ever  attacked  in 
any  legal  proceeding  the  agreement  or  the  deed  to  Murphy 
&  Co.,  made  in  pursuance  of  it.  But  the  evidence  showed 
Caldwell  was  not  present,  and  had  no  participation  in  any 
of  the  transactions  between  Abrams  and  Murphy  &  Co. 

The  court  then  charged  the  jury  "that  if  they  should  be- 
lieve from  the  evidence  that  the  garnishees,  S.  J.  Murphy  & 
Co.,  had  procured  the  execution  of  said  instrument  and  the 
conveyance,  transfer  and  delivery  of  said  property,  by  the 
said  Abrams,  to  them,  by  covin,  fraud  and  deceit,  that  that 
would  not  authorize  them  to  find  a  verdict  for  the  plaintiffs, 
because  said  transaction  between  the  said  J.  R.  Abrams  and 
the  said  S.  J.  Murphy  amounted  in  law  to  a  general  assign- 
ment for  the  benefit  of  all  the  creditors  of  said  J.  R.  Abrams, 
and  of  the  said  J.  R.  &  H.  S.  Abrams."  To  this  charge 
plaintiffs  excepted.  The  court  further  charged  the  jury, 
"  that  even  if  they  should  find  from  the  evidence  that  S.  J. 
Murphy  &  Co.  had  obtained  from  Abrams  by  fraud,  money 
or  money  and  property,  or  either,  before  the  service  of  the 
writs  of  garnishment  to  an  amount  greater  or  less  than  the 
plaintiffs'  judgment  against  Abrams,  that  still  they  could 
Vol.  liv. 
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find  no  verdict  for  the  plaintiffs."     Plaintiff  reserved  an  ex- 
ception to  this  charge. 

After  the  rendition  of  judgment  upon  the  verdict,  counsel 
for  the  garnishees  moved  the  court  to  allow  them  a  reasona- 
ble fee  for  preparing  their  answers.  Plaintiffs  resisted  said 
motion  and  objected  to  its  allowance.  But  the  court,  against 
their  objection,  heard  evidence  on  the  motion,  and  allowed  a 
fee  of  fifty  doUars  to  be  taxed  as  costs.  A  similar  motion 
was  made  by  the  garnishee's  counsel  for  an  allowance  of  a 
fee  for  conducting  the  defense,  and  against  the  objection  and 
exception  of  plaintiffs,  the  court  allowed  an  additional  fee 
of  one  hundred  and  fifty  dollars  to  be  taxed  as  costs.  The 
various  rulings  of  the  court  to  which  exceptions  were  re- 
served, are  now  assigned  as  en-or. 

Judge  &  Holtzck\w,  and  Watts  &  Watts,  for  appellants. 

Herbert  &  Buell,  contra. 

BRICKELL,  C.  J. — A  garnishment  is  a  legal  proceeding, 
assimilated  to  an  attachment,  intended  to  reach  debts,  or 
other  chose-s  in  action,  the  property  of  a  debtor,  not  capable 
of  seizure  by  execution  or  attachment,  or  to  compel  the  dis- 
covery of  effects,  capable  of  seizure,  in  the  possesion  of  a  third 
person.  Fraud  not  intervening,  it  operates  only  on  the  le- 
gal rights  of  the  defendant  in  attachment,  or  judgment — 
such  rights  as  he  could  enforce  by  action  at  law  in  his  own 
name.  If  it  is  a  demand  due  or  owing  the  defendant,  which 
is  sought  to  be  subjected,  it  must  be  of  a  character  on  which 
he  could  maintain  an  action  of  debt,  or  of  indebitatus  assump- 
sit.—\  Brick.  Dig.  175,  §§  313-314.  If  it  is  property  in  the 
possession  of  the  garnishee,  which  is  sought  to  be  subjected, 
it  must  be  such  as  is  subject  to  levy  and  sale,  under  an  ex- 
ecution.— lb.  §  315. 

Conforming  to  the  current  of  American  authorities,  the 
decisions  of  this  court  have  firmly  established  the  doctrine, 
that  if  one  person  makes  a  promise  to  another  for  the  bene- 
fit of  a  third,  such  third  person  may  maintain  an  action  upon 
the  promise,  though  the  consideration  does  not  move  from 
him. — Huckahee  v.  May,  14  Ala.  263  ;  Mason  v.  Hall,  30  Ala. 
599.  It  is  generally  true,  that  an  entire  stranger  to  the  con- 
sideration, one  who  has  taken  no  trouble  or  charge  on  him- 
self, and  has  conferred  no  benefit  upon  the  promissor,  can- 
not maintain  an  action  in  his  own  name  upon  the  promise. 
There  is  a  want  of  privity  between  him  and  the  promissor. 
But  in  the  case  suggested,  the  law,  operating  on  the  act  of 


252  SUPREME  COURT  [Dec  Term. 

[Henry  et  al.,  Ex'rs,  v.  Murphy  &  Co.] 

the  parties,  creates  the  duty,  establishes  the  privity  and  im- 
plies the  promise  and  obligation  on  which  the  action  is 
founded.— i^reit;er  v.  Dyer,  7  Cush.  339 ;  2  Greenl.  Ev.  §  109. 
If  he,  for  whose  benefit  the  promise  is  made,  elects  not  to 
accept  it — if  it  is  made  to  extinguish  a  debt,  or  a  liability  of 
the  promissee,  and  the  person  to  whom  it  is  due  prefers  to 
retam  such  debt  or  liability  and  pursue  his  remedies  theron, 
the  promissee  can  maintain  an  action  on  the  promise.  The 
election  of  the  person  for  whose  benefit  the  promise  is  made, 
is  exercised,  when  he  resorts  to  and  enforces  his  remedies 
against  the  promissee,  with  full  knowledge  of  the  promise. — 
Bohannan  v.  Pope,  42  Maine,  93 ;  Bretver  v.  Dyer,  supra,  2 
Greenl.  Ev.  §  109 ;  Metcalf  on  Contracts,  211. 

It  is  certainly  true  that  a  creditor,  by  garnishment,  can 
reach  only  debts  or  demands,  recoverable  by  his  debtor. 
He  cannot  convert  the  remedy  into  a  means  of  enforcing  any 
cause  of  action,  vesting  in  him  only,  or  any  contract  or 
promise  on  which  the  law  authorizes  him  to  maintain  an 
action  in  his  own  name. —  Thompsov,  v.  Wallace,  3  Ala.  132. 
The  debt  or  demand  recoverable  by  this  process,  must  be 
due  to  the  debtor,  and  one  on  which  the  debtor  could  main- 
tain debt,  or  indebitatus  assumpsit.  In  this  case,  however, 
the  promise  of  the  garnishees,  if  made  as  supposed  in  the 
pleadings,  though-  originally  capable  of  acceptance  by  the 
garnishing  creditor,  and  if  accepted,  of  enforcement  by  an 
action  in  his  own  name,  had  not  been  accepted.  The  credi- 
tor, with  full  knowledge  of  the  promise,  pursued  his  legal 
remedies  against  Abrams  the  debtor,  reduced  his  debt  to 
judgment,  and  then  resorted  to  the  process  of  garnishment 
against  the  promissors  as  his  debtors.  Assuming  the  prom- 
ise to  have  been  made,  and  not  void  because  of  fraud,  or  a 
want  of  consideration,  being  a  simple  verbal  contract, 
Abrams  could  have  enforced  its  recovery  by  an  action  of  m- 
debfitatus  assumpsit.  This  being  true,  the  garnishing  credi- 
tor could  by  garnishment  subject  it  to  the  payment  of  his 
debt. 

This  brings  us  to  the  inquiry  as  to  the  validity  of  the 
promise.  The  sufiiciency  of  the  consideration,  on  which  it 
is  based,  cannot  be  doubted.  A  consideration  is  sufficient 
if  it  arises  from  any  act  of  the  plaintiff,  from  which  the  de- 
fendant, or  a  stranger,  derives  any  benefit,  however  small,  if 
such  act  is  performed  by  the  plaintiff,  with  the  assent,  ex- 
press or  implied,  of  the  defendant ;  or  by  reason  of  any 
damage,  or  any  suspension  or  forbearance  of  the  plaintiff's 
rights  at  law  or  in  equity.  In  Hind  v.  Holdship,  2  Watts, 
104,  a  promise  by  the  defendant,  made  to  a  debtor,  to  pay 
particular  debts  owing  by  him,  in  consideration  of  his  mak- 
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ing  an  assignment  for  the  benefit  of  his  creditors,  was  held  a 
valid  promise,  supported  by  a  valuable  consideration,  enti- 
tling those  for  whose  benefit  the  promise  was  made,  to  re- 
cover to  the  full  extent  of  their  debts,  and  not  merely  what 
they  could  have  received  if  parties  to  the  assignment.  In 
Haiton  v.  Jordan,  29  Ala.  266,  the  plaintiff  and  defendant 
were  sureties  and  endorsers  for  an  insolvent  debtor,  who  was 
about  making  an  assignment  for  the  benefit  of  creditors,  and 
who  refused  to  make  any  assignment  of  which  the  plaintiff 
did  not  approve,  and  which  did  not  place  him  in  the  prefer- 
red class  of  creditors ;  in  consideration  that  the  plaintiff 
would  consent  to  be  postponed,  and  that  the  debtor  would 
make  an  assignment  preferring  him,  he  promised  to  pay  the 
plaintiff  a  specified  sum.  The  assignment  was  made,  and  it 
was  held,  the  promise  was  supported  by  a  sufficient  consid- 
eration, not  violative  of  public  policy,  and  not  a  fraud  on 
other  creditors.  The  court  was  referred  to  the  authorities 
which  have  settled  the  principle,  that  when  an  insolvent,  or 
embarrassed  debtor,  is  entering  into  a  composition  with  his 
creditors,  any  private  agreement  oetiueen  such  debtor  and  one  of 
the  creditors  ivho  'professes  to  join  in  the  general  arrangement, 
that  the  former,  or  a  third  party  for  him,  shall  pay  a  further 
sum  of  money,  or  give  a  better  or  further  security  than  such 
as  is  provided  for  other  creditors,  is  ^'oid  as  a  fraud  on  them. 
Admitting  the  principle,  the  court  distinguished  the  case 
from  cases  falhng  within  it.  The  distinguishing  fact  was, 
that  the  debtor  was  not  a  party  to  the  agreement ;  no  ben- 
efit accrued  to  him  from  it,  and  there  was  no  dependency  of 
the  acts  of  the  several  creditors  upon  each  other.  The  prin- 
ciple itself  applies  only  as  to  creditors  who  are  parties  to  the 
composition.  The  true  ground  on  which  it  rests  is  that  each 
creditor  is  induced  into  the  composition  on  the  supposition 
that  all  are  to  share  and  sufi'er  in  equal  proportion — that 
there  is  to  be  an  equality  of  loss  and  benefit.  It  has  no  ap- 
plication when  each  creditor  acts  for  himself,  and  it  may  l)e 
in  opposition  to  every  other  creditor. —  Clarke  v.  JVhife,  13 
Peters,  200.  In  this  case  the  creditor  for  whose  benefit  this 
promise  Avas  made,  was  not  a  party  to  the  arrangement  which 
is  treated  as  a  composition,  never  consented  to  take  under  it 
nor  to  discharge  the  debtor  on  its  terms.  He  did  not  act  in 
concert  with  those  who  were  parties  to  it,  nor  influence  their 
action  either  directl}^  or  indirectly.  He  preferi'ed  to,  and 
did  retain  his  debt  as  a  demand  against  the  debtor,  with 
whom  the  garnishees  were  dealing.  The  authorities  to 
wliich  reference  has  been  made  would  have  supported  an 
action  by  him  against  the  promissor,  founded  on  the  promise, 
if  he  had  elected  to   pursue   it.     Not  electing  his  remedy 
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against  the  promissors,  the  debt  remains  a  substituting  de- 
mand against  the  promisees,  not  barred  or  discharged  bj  the 
arrangement  which  was  made. 

The  contract  relied  on  is  not  strictly  a  composition.  It 
is  a  sale  and  transfer  by  the  debtor  of  his  property  to  a 
creditor,  in  consideration  that  the  creditor  will  release  him 
from  liability,  and  will  pay  one-half  of  all  his  debts,  but  one, 
and  pay  that  one  in  full.  It  was  not  an  agreement  between 
the  debtor  and  all  his  creditors.  The  proposition  to  his 
creditors  did  not  proceed  from  him,  but  from  the  garnishees, 
who  proposed  to  become  the  alienees  and  transferrees  of 
his  property.  He  was  not  a  party  to  it,  nor  to  its  acceptance 
by  the  creditors  who  did  accept  it.  There  was  no  agree- 
ment made  or  contemplated  between  the  debtor  and  his 
creditors — the  agreement  made  and  contemplated  was  be- 
tween him  and  the  garnishees,  and  was  a  sale  and  transfer. 
The  rule  on  which  reliance  is  placed  by  the  garnishees,  is 
limited  in  its  application  to  a  composition  or  arrangement, 
made  by  a  debtor  with  his  creditors,  and  to  secret  agree- 
ments between  him  and  one  or  more  of  such  creditors, 
whereby  a  larger  benefit  is  secured,  or  promised  to  such 
creditors,  than  is  given  to  others. — 2  Chit,  on  Con.  1060 ; 
1  Story  on  Con.  §  526.  The  agreement  or  promise  now  sought 
to  be  enforced,  was  a^  part  of  a  contract  of  bargain  and 
sale,  by  the  debtor  to  one  creditor,  he  not  having  entered 
into  any  composition  or  arrangement  with  his  creditors,  but 
whatever  arrangement  there  was  -vvith  them,  being  made  by 
his  vendee  or  transferree.  The  promise  sought  to  be  en- 
forced, is  not  made  by  him,  but  to  him.  That  promise  does 
not  secure  to  him  any  benefit,  which  could  prejudice  his 
creditors ;  nor  does  it  deprive  the  creditors  who  entered  into 
the  arrangement  of  any  benefit  for  which  they  contracted. 
It  is  nothing  more,  under  the  facts  as  disclosed  in  the  record, 
than  a  promise  by  a  vendor  to  pay  a  debt  of  the  vendee,  in 
part  satisfaction  of  the  price  of  the  property  sold.  The 
creditor  of  the  vendee  not  having  acted  on  the  promise  and 
enforced  it,  the  right  of  the  vendee  to  its  performance  can- 
not be  questioned.  It  cannot  be  said  no  damage  resulted 
to  the  vendee  from  the  non-performance  of  the  promise,  be- 
cause the  property  sold  was  all  appHed  to  the  payment  of 
other  debts,  and  was  not  equal  in  value  to  such  debts.  The 
benefit  to  accrue  to  him  from  the  arrangement,  that  for 
which  he  contracted,  and  sustained  the  detriment  of  parting 
with  the  title  and  possession  of  his  property,  was  in  part 
the  full  payment  of  this  debt,  so  that  he  would  be  discharged 
therefrom,  and  the  creditor  to  whom  he  supposed  himself 
under  peculiar  obligations,  satisfied.     If  he  had  entered  into 
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a  composition  with  his  creditors,  by  which  they  agreed  to 
release  him,  on  a  partial  payment,  and  one  creditor  holding 
negotiable  paper,  or  having  held  it,  and  representing  himself 
as  still  its  holder,  accepted  the  composition,  having  trans- 
ferred, or  subsequently  transferring  the  paper,  whereby  the 
debtor  was  compelled  subsequently  to  pay  it  in  full,  he  could 
recover  of  the  creditor  to  the  full  amount  of  such  payment. 
It  would  be  no  answer  for  him  that  the  debtor  was  under  a 
legal  and  moral  obligation  to  pay  his  debt  in  full,  and  that 
the  subsequent  payment  was  only  a  satisfaction  of  the  obU- 
gation.  Against  the  obhgation,  by  his  acceptance  of  the- 
composition,  he  impliedly  assumed  to  protect  the  debtor,  and 
failing,  he  must  answer  for  the  loss  sustained. — Hoicley  v. 
Beverly,  6  Man.  <fe  Gran.  221,  (41  Eng.  Com.  Law);  Haiioiu 
V.  Foster,  53  N,  Y.  (8  Sickels),  385.  The  promise  here  was 
part  of  the  consideration  of  the  bargain  and  sale,  and  trans- 
fer of  property,  real  and  personal.  No  question  of  the  ade- 
quacy of  the  consideration  can  arise.  It  was  a  matter  of 
mere  volition  with  the  vendor  to  fix  the  price,  and  with  the 
vendee  to  pay  it  or  not.  With  this  volition,  in  the  absence 
of  fraud,  the  law  does  not  interfere,  leaving  each  to  judge 
and  determine  for  himself  as  to  the  benefit  to  be  derived  or 
the  detriment  sustained.  We  hold,  if  the  garnishees  prom- 
ised the  judgment  debtor  that  they  would  pay  the  debt  due 
the  plaintiffs  in  the  garnishment,  and  this  promise  formed  a 
part  of  the  consideration  on  which  the  debtor  made  the  con- 
veyance and  transfer  to  the  garnishees,  the  promise  is  valid 
and  supported  by  a  sufficient  consideration.  The  plaintiffs 
not  having  elected  by  suit  to  enforce  this  promise,  but  elect- 
ing to  pursue  the  debtor  on  the  original  debt,  the  debtor 
could  maintain  inSchitatiis  assumpsit  for  a  breach  of  the 
promise.  As  he  could  maintain  that  remedy  for  a  breach  of 
the  promise,  the  demand  is  of  the  nature  and  character  which 
may  be  reached  by  garnishment. 

Parol  evidence  of  the  promise  does  not  oflend  the  rule  ex- 
cluding parol  cotemporaneous  evidence,  to  contradict  or  vary 
the  terms  of  a  vaHd  instrument.  It  is  only  evidence  of  an 
additional  consideration  than  that  expressed  in  the  deed,  and 
not  inconsistent  with  it.  It  does  not  vary  the  nature  or  le- 
gal effect  of  the  deed,  neither  enlarges  or  diminishes  its 
operation,  nor  changes  the  relation  of  the  parties  to  it.  It  is 
said  by  Stone,  J.,' in  McGehee  v.  Rump,  37  Ala.  650,  "the  de- 
cided weight  of  the  modern  authorities,  as  our  after  citations 
will  show,  is  that  the  consideration  clause  in  a  deed  is  open 
to  the  influence  of  parol  proof,  except  for  two  purposes ; 
first,  it  is  not  permissible  for  a  party  to  the  deed  to  prove  a 
difi'er.ent  consideration,  if  such  change  vary  the  legal  effect 
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of  the  instrument ;  and  second,  the  grantor  in  a  deed,  who 
acknowledges  the  receipt  of  payment  of  the  consideration, 
will  not  be  allowed,  by  disproving  that  fact,  to  establish  a 
resulting  trust  in  himself."— ZViomas  v.  Barker,  37  Ala.  392. 
In  Hair  v.  Little,  28  Ala.  247,  the  deed  purported  to  have 
been  made  on  a  valuable  pecuniary  consideration,  in  hand 
paid.  A  part  only  of  the  consideration  was  paid  in  money  ; 
the  balance  was  promised  to  be  paid  in  discharge  of  debts 
due  from  the  grantor.  Parol  evidence  of  the  promise  was 
decided  to  be  admissible,  as  it  did  not  vary  the  legal  effect  of 
the  deed,  and  was  not  inconsistent  with  the  consideration 
expressed,  which  was  a  valuabh  cmisideration. — Fclies  (k 
Broivn  v.  Gaiier,  26  Ala.  563  ;  Johnson  v.  Boyles,  ib.  576.  Pa- 
rol evidence  of  the  promise  not  varying  or  contradicting  the 
deed  was  admissible. 

A  conveyance  entered  into  to  hinder,  delay  and  defraud 
the  creditors  of  the  grantor,  is  valid  and  operative  between 
the  parties  to  it.  The  grantor  is  estopped  from  setting  up 
his  fraud  to  defeat  or  avoid  the  conveyance.  The  principle 
that  a  garnishing  creditor  can  avail  himself  only  of  the  le- 
gal rights  of  his  debtor  against  the  garnishee,  and  that  his 
recovery  is  limited  to  the  recourse  of  the  debtor,  is  subject 
to  an  exception  when  the  garnishee  has  possession  of  the 
effects  of  the  debtor  under  a  fraudulent  transfer.  There, 
though  the  transfer  is  valid  against  the  debtor  and  he  can- 
not be  heard  to  gainsay  it,  the  creditor  may  in  this  proceed- 
ing, as  well  as  in  any  other,  assert  its  inxaliditj.—Bichards 
V.  Hazard,  1  Stew.  &  Port.  139 ;  Hazard  v.  Franklin,  2  Ala. 
347 ;  Price  v.  Masterson,  35  Ala.  483 ;  Hall  v.  Heydon,  41  Ala. 
242 ;  Drake  on  Attachment,  §  458 ;  Lamb  v.  Stone,  11  Pick. 
627.  The  fraud  of  which  a  creditor  may  avail  himself  when 
assailing  a  transfer,  or  conveyance  by  his  debtor,  is  not  a 
constructive  fraud  on  the  debtor,  which  he  could  assert  as 
equitable  ground  of  relief  against  the  transfer  or  conveyance. 
It  is  an  actual  fraud  directed  against  purchasers  or  creditors 
denounced  by  the  statutes.— E.  C.  §§  1861,  1865,  1866.  The 
conveyance  or  transfer  may  not  be  intended  to  defraud  cred- 
itors— it  may  have  been  founded  on  a  valuable  considera- 
tion, yet,  subject  to  trusts,  or  uses,  a  diversion  from  which, 
though  not  inconsistent  with  the  terms  of  the  deed,  would 
be  a  fraud  on  the  grantor,  against  which  a  court  of  equity 
would  relieve.  A  court  of  law  would  not  take  cognizance  of 
such  a  fraud.  The  only  fraud  in  a  deed  of  which  a  court  of 
law  takes  cognizance,  as  between  the  parties  to  it,  relates  to 
its  execution. — Swift  v.  Fitzlmgli,  9  Port.  39 ;  3forris  v.  Har- 
vey, 4  Ala.  300 ;  Thompson  v.  Drake,  32  Ala.  99.  Then,  the 
evidence  would  show  the  deed  never  had  any  binding  force. 
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because  never  assented  to  by  the  grantor.  Of  such  a  fraud, 
doubtless  an  attachment  creditor  could  take  advantage,  and 
this  would  be  an  actual,  as  distinguished  from  a  constructive 
fraud.  But  of  constructive  frauds,  such  as  may  arise  from  a 
breach  of  the  promises  of  the  grantee — the  diversion  of  the 
conveyance  from  the  uses  intended,  or  a  violation  of  confi- 
dence reposed,  the  creditor  could  not  avail  himseK.  If  the 
conveyance  was  not  intended  to  hinder,  delay  or  defraud  the 
creditors  of  the  grantor — if  it  was  made  in  good  faith,  on  a 
valuable  consideration,  and  is  not  offensive  to  either  §  1861 
ol"  1866  of  the  Code,  the  attaching  creditor  could  not  avoid 
it,  because  the  grantee  had  induced  the  grantor  into  it  by 
promises  he  did  not  keep,  and  did  not  intend  to  keep  when 
he  made  them.  If,  then,  the  appellants,  not  proceeding 
against  the  appellees  as  the  debtors  of  Abrams,  because  of 
the  promise  alleged  to  have  been  made  him,  to  pay  the  debt 
due  appellants,  assail  the  transfer  and  conveyance  as  fraud- 
ulent, they  must  rely  on  fraud  on  creditors,  or  an  actual 
fraud  on  the  grantor,  as  we  have  defined  them. 

We  shall  not  extend  this  opinion  by  making  an  application 
of  its  principles  to  the  various  rulings  of  the  circuit  court. 
They  were  not  consistent  with  the  views  we  have  expressed, 
and  what  we  have  already  said  will  enable  the  court  and 
parties  in  the  further  proceedings,  to  conform  to  these  views. 
The  cause  appears  to  have  been  before  this  court  at  the 
January  term,  1873,  but  we  have  not  been  able  to  obtain  the 
opinion  then  pronounced.  Hence,  we  cannot  say  how  far  we 
may  have  departed  from  or  conformed  to  it. 

We  have  not  been  referred  to,  nor  are  we  aware  of  any 
law,  which  authorized  the  circuit  court  to  ascertain  the 
reasonable  compensation  of  the  attorneys  of  the  garnishees, 
and  direct  its  taxation  as  costs  recoverable  from  the  appel- 
lants. At  common  law,  no  costs  were  due  or  recoverable 
either  from  the  plaintiff  or  defendant.  The  statute  with  us 
prescribes  the  costs  which  may  be  taxed,  and  is  the  limit  of 
their  recovery.  The  garnishees  being  the  successful  party, 
were  entitled  to  recover  of  the  appellants  the  taxable  costs 
of  the  suit,  of  which  the  attorney's  taxed  fee,  as  prescribed 
by  the  statute,  is  a  part.  But  they  were  without  right  to  re- 
cover the  compensation  they  may  be  bound  to  pay  their  at- 
torneys. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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Ex  parte  Dowe, 

Mandamus. 

1.  Inebriate' s  estate ;  sections  2889-92  R.  C.  in  relation  to,  construed. — An  in- 
ebriate, removed  by  a  court  of  chancery  from  the  management  of  his  estate, 
(under  the  provisions  of  the  Revised  Code,  sections  2889-92),  to  prevent  his 
wasting  it,  and  thereby  bringing  his  family  to  want,  cannot  thereafter  create 
any  debt  which  will  constitute  a  charge  against  the  estate,  thus  in  the  custody 
of  the  court.  The  court  has  no  power,  on  petition  of  a  creditor,  to  order  a 
sale  of  real  estate  thus  in  its  custody,  and  the  statute  confers  no  authority 
upon  the  trustees  to  sell  for  that  purpose. 

2.  Debt  created  by  inebriate ;  wlien  may  be  allowed. — A  debt  contracted  bj'  the 
inebriate  and  his  wife,  after  the  appointment  of  a  trustee,  for  the  education  of 
a  son,  suitable  to  his  fortune  and  degree  in  life,  may  be  allowed  by  the  court, 
and  ordered  paid  by  the  trustee  out  of  the  income  ;  and  when  thus  allowed, 
the  amounts  and  times  of  payment  should  not  be  left  to  the  discretion  of  the 
trustee,  but  the  court,  with  the  aid  of  the  master,  should  ascertain  the  condi- 
tion of  the  estate,  and  the  needs  of  the  family,  and  then  direct  thfi  times  and 
modes  of  payment,  so  as  to  discharge  the  debt  gradually  out  of  the  income, 
without  unduly  interfering  with  the  maintenance  of  the  family. 

3.  Same ;  when  mandamus  wiU  lie.  — If  the  trustee  feil  or  refuse  to  pay,  on 
application  of  the  creditor,  the  court  should  ascertain  the  condition  of  the 
estate  and  the  needs  of  the  family,  and  direct  payment  accordingly,  and  on 
refusal  to  make  such  inquiry,  will  be  compelled  to  do  so  by  vtuindamus. 

4.  Same;  when  rule  nisiw'dl  be  discharged. — The  death  of  the  inebriate, 
pending  the  proceedings  on  the  motion  for  a  mamlamus,  being  brought  to  the 
knowledge  of  this  court  by  the  return  and  answer  to  the  rule  nisi,  thd  rule  will 
be  discharged,  leaving  the  creditor  to  pursue  his  legal  remedy  against  the  ad- 
ministrator of  the  estiite  ;  and  costs  will  not  be  allowed  against  the  trustee,  he 
not  being  a  party  to  the  motion. 

Application  for  a  mandamus,  or  other  appropriate  writ,  to 
the  "Hon.  Huriosco  AustILL,  chancellor  of  the  southern 
chancery  division,  presiding  in  the  chancery  court  at  Mont- 
gomery. The  material  facts  on  which  the  application  is 
based,  are  fully  stated  in  the  opinion  of  the  •court. 

D.  S.  Troy,  for  petitioner. — The  chancellor  having  refused 
to  take  notice  of,  or  to  entertain  the  petition  presented  to 
him,  the  former  decisions  of  this  court  show  that  mandamus 
is  the  proper  remedy. — 2  Brick.  Dig.  239.  The  petition  of 
Becker,  the  husband  and  owner  of  the  property,  to  have  the 
debt  paid,  and  the  decretal  order  of  the  court,  that  the  debt 
should  be  paid  out  of  the  estate  of  Becker  in  the  hands  of 
the  trustee,  gave  the  creditor  a  jus  in  re,  a  right  to  be  paid 
out  of  the  trust  funds.  The  petition  of  Dowe  is  to  enforce 
this  right,  this  jus  in  re,  and  to  ask  the  court  to  determine 
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the  time  and  manner  of  its  enforcement,  instead  of  leaving 
the  creditor  to  the  discretion  of  the  trustee.  The  right  of 
the  creditor  having  been  thus  established  by  the  petition  of 
Becker  and  the  decretal  order,  therefore,  the  creditor  had  the 
unquestionable  right  to  proceed  by  petition  as  of  course. — 
3  Daniels'  Chan.  Pr.  1801,  et  seq. 

Henry  C.  Semple,  contra. 

MANNING,  J. — Caroline  Becker,  by  her  next  friend,  filed 
her  bill  in  the  chancery  court  at  Montgomery  in  December 
1868,  against  her  husband  Nicholas  Becker — alleging  that  by 
reason  of  intemperance,  he  had  become  unfit  for  the  man- 
agement of  his  estate — had  a  wife  (complainant)  and  several 
minor  children,  who,  from  his  conduct,  were  in  danger  of 
being  brought  to  poverty  and  want,  and  had  a  considerable 
estate,  chiefly  in  Montgomery — and  praying  that  this  estate 
be  preserved  from  further  waste,  that  a  trustee  be  appointed 
by  the  court  to  take  charge  of  and  manage  it,  and  for  gen- 
eral relief.  Whereupon  the  court  appointed  George  H.  Todd 
trustee  to  take  charge  of  and  manage  the  estate  for  the  ben- 
efit of  Becker,  his  wife  and  their  children,  according  to  sec- 
tion 2391  of  the  Revised  Code,  and  caused  an  injunction  to 
be  issued  restraining  Becker  from  any  interference  there- 
with. 

In  1871  defendant  Becker  filed  his  petition  in  the  cause, 
setting  forth  what  had  been  done  therein  by  the  court ;  that 
the  property  of  his  estate  was  worth  about  $40,000,  and  the 
annual  income  thereof  amounted  to  about  $4,000,  and  that 
the  allowance  of  $75  a  month,  made  to  him  under  a  previous 
order,  was  insufficient ;  whereupon  he  asked  that  it  might 
be  increased  to  the  sum  of  $100  a  month,  which  was  accord- 
ingly done.  He  also,  in  the  same  petition,  set  forth  that  in 
October,  1869,  he  and  his  wife  having  agreed  that  their  son, 
Nicholas  Edward  Becker,  then  nearly  fifteen  years  old,  ought 
to  be  taken  to  Germany  to  be  educated,  together  borrowed 
of  one  C.  Lineham  $1,000,  and  executed  to  him  their  prom- 
issory note  therefor ;  with  wliich  money  he,  going  vnth  his 
son,  took  him  to  Germany,  paid  the  traveling  expenses  of 
both,  and  left  the  residue  with  a  brother  of  petitioner  there, 
to  be  expended  in  the  education  of  the  son  ;  and  petitioner 
prays  that  the  trustee,  Todd,  be  required,  out  of  the  estate 
m  his  hands  as  trustee,  to  pay  that  note.  The  chancellor 
ordered  that  the  trustee  pay  the  same,  as  from  time  to  time 
he  should  be  able,  out  of  the  income  of  the  property,  with- 
out interfering  with  the  allowance  made  to  Becker,  or  the 
proper  support  of  his  wife  and  children,  or  the  education  of 


260  SUPKEME  COUET  tr>ec.  Term, 

[Ex  parte  Dowe.  ] 

his  cliildren.  The  note  was  to  be  discharged  out  of  the  sur- 
plus. This  order,  and- all  other  orders  of  the  court  upon  this 
petition,  were  made  after  the  answer  of  Todd,  the  trustee, 
was  filed,  in  which  he  showed,  amongst  other  things,  that 
the  income  of  the  trust  estate  in  his  hands,  amounted,  after 
payment  of  taxes,  repairs  and  premiums  for  insurance,  to 
about  $3,000  a  year. 

The  present  petitioner,  Michael  Dowe,  is  now  the  owner 
of  the  promissory  note  executed  to  Lineham,  and  was  origi- 
nally a  lender  of  a  portion  of  the  money  for  which  it  was 
given.  In  his  petition,  after  setting  this  forth,  and  the  pre- 
vious petition  of  Becker,  and  the  decree  thereupon,  he 
alleges  that  certain  payments  were  made  in  compliance  with 
the  order  of  the  chancellor,  toward  payment  of  the  note,  to- 
wit,  about  .$608,  in  the  course  of  the  year  1872,  and  .$20  in 
1873,  but  nothing  since.  And  he  prays  the  chancellor  to  re- 
quire the  trustee  to  pay  the  balance  of  the  note,  and  if  neces- 
sary for  that  purpose,  to  sell  a  portion  of  the  property,  in 
order  to  enable  him  to  do  so.  And  the  chancellor  having  re- 
fused to  make  any  other  order  to  that  end,  than  the  one  pre- 
viously made,  and  having  dismissed  the  petition,  application 
is  now  made  to  this  court  for  a  mandamus  or  some  other 
process  to  require  the  chancellor  to  compel  the  trustee  to 
pay  the  note.     This  is  the  only  matter  now  before  us. 

The  sections  of  the  Ke vised  Code  under,  which  Mrs.  Caro- 
line Becker  instituted  the  proceedings  begun  by  her  bill,  are 
2389  to  2392  inclusive.  They  authorize  the  chancellor — the 
allegations  of  the  wife's  bill  being  established — to  deprive 
the  husband  of  all  further  control  over  his  estate,  and  pro- 
vide for  its  safe  keeping  by  the  appointment  of  a  trustee. 

"The  trustee  must  superintend  the  affairs  of  the  estate, 
and  from  the  avails  thereof  provide  for  the  support  of  the 
husband,  wife  and  children,  and  for  the  education  of  the  lat- 
ter ;  making  annual  returns  thereof  to  the  chancellor,"  and 

"  Pending  the  suit  the  chancellor  must  by  injunction,  or 
otherwise,  secure  the  estate  against  further  waste ;  but  no 
decree  affects  the  rights  of  creditors  acquired  previous  to  the 
institution  of  the  suit." 

This  is  a  new  and  very  important  jurisdiction  granted  to 
the  chancery  courts.  The  provisions  of  the  Code  on  the 
subject  are  brief  and  meagre,  and  there  have  been  no  decis- 
ions of  this  court  in  exposition  of  them. 

For  the  present  it  is  sufficient  to  say  that  it  is  clear  from 
the  terms  of  the  statute,  that  when  by  reason  of  intemper- 
ance, a  man  who  has  a  family  and  estate,  is  found  to  be  un- 
fit, by  reason  of  intemperance,  to  manage  his  estate,  and  it 
is  in  danger,  from  his  improvidence,  of  being  wasted  and  his 
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family  in  danger  of  being  thereby  brought  to  poverty  and 
want,  and  in  consequence  thereof,  a  chancery  court,  in  pur- 
suance of  law,  takes  charge  of  his  property,  deprives  him  of 
all  control  over  it,  and  appoints  a  trustee  to  manage  it  under 
the  direction  of  the  court,  the  law  intends,  further,  that  it 
shall  not  be  in  the  power  of  the  displaced  owner  to  create 
any  debt  which  shall  be  a  charge  against  the  estate,  so  in 
the  custody  of  the  court,  and  under  the  management  of  a 
trustee  appointed  by  and  responsible  to  it.  The  whole  ob- 
ject of  the  enactment  would  be  defeated  if  such  charges 
could  be  created. 

But,  the  property  is  still  to  be.  administered  for  the  benefit 
of  the  husband,  wife  and  children ;  and  the  important  duty 
of  seeing  to  it  that  this  is  done  faithfully,  economically  and 
with  a  due  regard  to  the  condition  and  fortune  of  the  family, 
is  devolved  on  the  court  of  chancery ;  to  which  the  trustee  is 
required  by  statute  to  make  annual  returns  or  reports  of  his 
management. 

The  estate  of  this  inebriate  consists  chiefly  of  rent-pro- 
ducing real  property.  This  the  trustee  has  no  power  to  sell. 
No  authority  is  conferred  on  the  court  by  these  enactments, 
upon  the  petition  of  a  creditor,  to  cause  a  sale  of  any  of 
his  real  property  taken  by  virtue  thereof  under  its  charge. 
And  in  the  analogous  jurisdiction  of  the  Lord  Chancellor  in 
England  of  the  estates  of  lunatics,  before  the  Stafc.  of  43 
Geo.  3,  c.  75,  enacted  for  the  remedy  thereof.  Lord  Eldon 
distinctly  disclaimed  the  power  to  require  a  purchaser  to 
take  such  a  title  as  coujd  be  transferred  by  any  decree  he 
could  make  upon  the  petition  of  a  creditor  of  a  lunatic. — Ex 
parte  Dikes,  8  Yes.  79. 

The  just  expenses  created  in  carrying  out  the  policy  of  the 
statute,  the  preservation  of  the  estate,  support  of  the  hus- 
band, wife  and  children,  and  education  of  the  latter,  should 
be  discharged,  if  possible,  out  of  the  income. 

In  reference  to  the  present  claim,  the  petition  for  the  pay- 
ment of  it  was  originally  filed  by  Mr.  Becker  himself,  and 
the  chancellor  ordered  it  to  be  paid  without  objection,  appa- 
rently, from  any  person,  out  of  the  income  after  providing 
for  the  family.  The  subject  matter  had  thus  been  brought 
before  the  court,  and  it  had  taken  cognizance  of  it.  The 
present  petitioner,  the  creditor,  calls  the  attention  of  the 
court  to  its  own  previous  action  thereupon,  and  asks  that 
the  court  compel  the  trustee,  who,  during  the  first  year  after 
the  order  was  made,  paid  over  $600,  and  soon  after  discon- 
tinued till  payments,  to  discharge  the  residue  of  the  debt. 
There  is  no  denial  of  its  correctness.  It  was  contracted  by 
the  husband  and  wife  jointly,  for  the  laudable  purpose  of 
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educating  their  oldest  son.  It  does  not  appear,  in  view  of 
the  value  of  the  estate,  to  have  been  an  improvident  expendi- 
ture. And  it  seems  to  us  that  pi-ovision  ought  to  be  made  for 
the  gradual  payment  of  it,  out  of  the  income  of  the  estate. 
This  may,  it  is  true,  make  it  necessary  to  reduce  the  allow- 
ances for  the  benefit  of  the  family ;  but,  they  ought  to  be 
willing  to  live  more  economically  in  order  to  enable  payment 
to  be  made  of  a  meritorious  debt. 

The  chancellor  seems  to  have  left  this  duty  to  be  dis- 
charged or  not,  at  the  option  or  according  to  the  judgment 
of  the  trustee.  In  our  opinion  he  ought  to  ascertain,  with 
the  aid  of  the  master,  and  determine  how  much  yearly,  or 
quarterly,  or  monthly — according  as  the  collections  of  rent 
may  be  made — shall  be  paid,  or  what  proportion  of  the  in- 
come shall  be  so  paid,  by  the  trustee  toward  the  extinguish- 
ment of  the  debt,  and  order  such  payment  to  be  made,  and 
due  credits  entered  and  vouchers  taken  therefor. 

It  will,  therefore,  be  ordered  that  a  writ  of  mandamus  to 
this  effect  be  issued  to  the  chancellor,  unless  on  or  before 
the  third  Monday  of  June  next,  he  show  cause  to  this  court 
why  said  writ  shall  not  be  issued. 

On  the  chancellor's  return  and  answer  to  writ  of  Tmmdamus 
nisi,  the  following  opinion  was  delivered  by — 

MANNING,  J. — By  the  return  and  answer  of  the  Hon. 
Huriosco  Austill,  chancellor,  to  the  order  for  a  mandamus 
nisi  in  this  cause,  it  appears  that  Nicholas  Becker,  the  in- 
ebriate whose  estate  was  for  the  preservation  and  manage- 
ment of  it,  placed  in  the  control  of  George  H.  Todd,  trustee, 
under  the  superintendence  of  the  chancery  court  in  Mont- 
gomery, according  to  the  statute  on  the  subject,  departed 
this  life  before  the  return  day  of  said  writ,  or  the  chancellor 
could  comply  with  the  precept  thereof.  Upon  the  happen- 
ing of  this  event,  the  authority  and  powers  of  the  trustee 
ceased.  Nothing  remained  for  him  to  do  but  to  settle  up 
his  administration  of  the  trust  in  the  chancery  court,  with 
the  representatives  of  the  deceased,  and  to  turn  over  to  them 
the  funds  or  property  in  his  possession. 

The  administration  of  the  estate,  if  the  deceased  died  in- 
testate, passes,  of  course,  to  administrators  appointed  by  the 
court  of  probate,  whose  duty  it  Avill  be  in  due  time  to  pay 
the  debts,  and  that  to  petitioner  as  one  of  them,  if  the  assets 
be  sufficient  to  discharge  them  aU — and  if  not,  to  make  par- 
tial payment  pro  rata  of  all  debts  not  preferred.  The  peti- 
tioner, Michael  Dowe,  has  no  such  lien  on  the  funds  or 
property  in  the  hands  of  the  trustee,  as  entitles  him  to  pri- 

Yoji.  LTV, 
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ority  of  payment  over  other  creditors  of  deceased,  or  to  a 
continuance  of  the  trusteeship  of  Todd  for  the  making  of 
such  payment.  Nor  can  petitioner  be  regarded  as  now  a 
necessary  or  proper  party  to  the  settlement  of  the  trust. 

The  death  of  Becker  abates  the  proceedings  on  this  mo- 
tion ;  and,  under  the  circumstances,  costs  are  not  awarded 
against  any  one.  Todd,  the  trustee,  not  being  a  party,  we 
cannot  award  them  against  him,  as  we  otherwise  shoidd  be 
inclined  to  do.  [On  the  subject  of  costs  in  mandamus  cases, 
see  High's  Extraordinary  Eemedies,  §  518 ;  Ex  parte  Gar- 
land, 42  Ala.  559.J 

The  rule  for  a  mandamus  is  discharged. 


Furhnian  v.   Mayor,   &c.,  of  Huiits- 

ville. 

Action  to  Recover  Fine  for  Breach  of  Municipal  Ordinance. 

1.  Municipal  ordbmnces  ;  proceedings  for  recovery  of  penalty;  (juasi  penal. — 
Proceedings  for  the  recoverj'  of  fines  for  breaches  of  ordinances  passed  by 
municipal  corporation  for  the  preservation  of  peace,  &c.,  within  their  limits, 
are  quasi  criminal  in  their  nature,  and  governed  by  stricter  rules  of  investiga- 
tion than  applicable  to  purely  civil  actiops. 

2.  Kenvirk  by  presitlinij  judtje;  what  en~roneous. — A  remark  by  the  presiding 
judge  on  the  trial  of  such  a  case,  that  the  proceeding  was  "a  civil  suit,  but  if 
the  jury  considered  the  evidence  they  would  find  it  decidedly  criminal  ;"  if 
excepted  to  and  not  withdrawn,  is  a  reversible  error. 

3.  Municipal  ordinances ;  not  judicially  noticed. — State  courts  will  not  take 
judicial  notice  of  the  by-laws  or  ordinances  of  municipal  corporations. 

Appeal  from  Circuit  Court  of  Madison. 

Tried  before  Hon.  Louis  Wyeth. 

Appellant  Furhman,  for  violating  an  ordinance  of  the  city 
of  Huntsville  by  committing  an  assault  and  battery,  Novem- 
ber 4th,  1873,  was  fined  twenty-five  dollars  by  the  mayor. 
Furhman  then  appealed  to  the  circuit  court.  During  the 
progress  of  the  trial,  defendant's  counsel,  in  his  address  to 
the  jury,  had  argued  that  the  action  was  "  at  least  quasi 
criminal,  and  that  therefore  the  proof  should  sustain  the  alle- 
gations of  the  complaint  more  strictly  than  in  ordinary- 
cases  ;  whereupon,  the  judge  interrupted  counsel,  stating 
that  "  this  was  a  civil  suit,  but  if  the  jury  considered  the 
evidence  they  would  find  the  case  decidedly  criminal." 

The  defendant's  counsel  objected  to  the  remark  as  tending 
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to  prejudice  the  defendant,  and  reserved  an  exception  to  it, 
but  the  remark  was  withdrawn. 

In  the  complaint  filed  by  the  city  in  the  circuit  court  the 
assault  and  battery  was  alleged  to  have  been  committed  on 
the  4th  day  of  November,  1873,  while  the  evidence  showed 
that  it  was  committed  in  the  fall  of  1872. 

The  court  charged  the  jury  that  this  was  a  civil  action  of 
debt ;  that  there  was  no  material  variance  between  the  alle- 
gations and  proof,  which  they  should  consider,  and  that  if 
the  defendant  had  desired  to  avail  himself  of  the  statute  of 
limitations,  he  should  have  pleaded  it.  An  exception  was 
reserved  to  this  charge,  and  it,  together  with  the  other  mat- 
ters; excepted  to,  are  now  assigned  for  error. 

Beiene,  Humes  &  Goedon,  for  appellant, — The  proceed- 
ing was  qucisi  penal,  and  the  charge  given  by  the  court  was 
therefore  erroneous. — 36  Ala.  252  ;  23  Ala.  722.  The  remark 
of  the  judge  was  error.— 28  Ala.  236 ;  41  Ala.  280. 

Ikvike  White,  contra,  contended  that  the  evidence  showed 
that  the  proper  judgment  was  rendered,  and  as  it  was  a  clear 
case  that  error  alleged  could  not  have  injured  appellant,  the 
judgment  should  not  be  reversed. 

MANNING,  J. — The  municipal  authorities  of  Himtsville 
compose  a  government,  local  and  subordinate  it  is  true,  but 
yet  having  authority  to  enact  laws  to  prevent  crimes  and 
breaches  of  the  peace  within  the  limits  of  its  jurisdiction, 
and  the  power  to  inquire  into  alleged  violations  of  such  laws, 
and  inflict  punishment  therefor.  Whenever  such  judicial 
"proceedings  are  instituted,  they  imply  the  commission  of  a 
crime,  and  their  end  is  the  punishment  of  that  crime." — 
Brown  v.  Mayor,  &c.  of  Mohile,  23  Ala.  724. 

The  same  in  effie*ct  is  declared  in  Withers  v.  The  State,  ex 
rel.  Posey,  36  Ala.  262.  And  in  it  the  court  further  say  :  "A 
trial  before  the  mayor  for  a  breach  of  city  ordinances,  may 
often  involve  much  more  serious  consequences  to  the  accused 
than  a  prosecution  by  indictment  in  the  circuit  court." — 
pp.  264-5. 

It  therefore  follows  that  the  stricter  rules  applicable  in  the 
investigation  of  criminal  causes,  should  be  observed  in  pro- 
ceedings to  punish  for  offenses  against  city  ordinances,  rather 
than  those  by  which  civil  causes  are  decided.  And  the 
charge  of  the  court  in  conflict  with  this  proposition  was  erro- 
jieous. 

The  remark  of  the  circuit  judge,  when  interrupting  the 

Vol.  liiY- 
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argument  of  appellant's  counsel  to  the  jury,  that  "this 
■was  a  civil  suit,  but  that  if  the  jury  considered  the  evidence 
detailed  before  them,  they  would  find  the  case  decidedly 
criminal,"  is  obnoxious  to  the  objections  explained  by  this 
court  in  Hair  v.  Little,  28  Ala.  248-9.  "  It  is  of  the  highest 
importance  in  the  administration  of  justice,  that  the  court 
should  not  invade  the  province  of  the  jury ;  should  give 
them  no  intimation  of  its  opinion  upon  the  facts,"  <tc.  "We 
cannot  shut  our  eyes  to  the  fact,  that  juries  ....  watch 
with  anxiety  to  gather  from  tlie  court  some  intimation  as  to 
what  the  judge  thinks  should  be  their  finding,"  etc. 

We  have  no  idea  that  in  this  instance  it  was  the  purpose 
of  the  judge  below  to  influence  the  jury.  The  remark  seems 
to  have  been  uttered  upon  the  impulse  of  the  moment,  as  a 
response  arising  in  his  own  mind  to  the  argument  of  coun- 
sel, and  to  have  been  inadvei'tently  exj)ressed,  without  a  due 
appreciation  of  the  effect  such  an  observation  from  so  high  a 
source  might  have  upon  the  jury.  But  it  was  an  error  when 
objection  was  made  and  an  exception  taken,  not  to  do  what 
the  court  could  to  prevent  such  an  effect. 

The  bill  of  exceptions  recites  that  it  contains  all  the  evi- 
dence that  was  given  in  the  cause.  It  contains  none,  how- 
ever, of  the  existence  of  the  municipal  ordinance  which  is 
alleged  to  have  been  violated.  The  State  courts  cannot  take 
judicial  notice  of  such  enactments,  and  the  evidence  was, 
therefore,  insufficient  to  sustain  the  charge.  But  no  assign- 
ment of  error  having  been  predicated  on  this,  we  need  not 
notice  it  further. 

For  the  errors  above  mentioned  the  judgment  is  reversed 
and  the  cause  remanded. 


Comer  v.  Thompson,  Adm'r. 

Action  for  Failure  to  comply  ivith  Aivard. 

1.  Award,  when  inoperative. — A  claimed  rent  of  B,  who  claimed  credit  for 
buildings  erected  on  premises,  and  being  unable  to  agree  they  submitted  tho 
matter  to  arbitration.  An  award  was  n)ade  that  B  should  pa}'  A  specified 
amount  of  rent  in  cotton,  and  that  A  should  pav  B  the  amount  expended  in 
erecting  the  buildings.  The  award  did  not  tind  M'hat  buildings  were  erected 
or  the  costs  thereof,  and  left  it  to  the  parties  to  settle,  with  the  understanding 
that  "A  was  to  pay  what  was  right.''     Held  : 

The  award  was  so  one-sided,  incomplete,  and  wholly  inoperative  as  to  one 
of  the  mutual  demands,  that  no  action  could  be  maintained  on  it. 
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Same ;  what  necessary  to  maintenance  of  action  on.  — Where  the  award  requires 
performance  of  a  duty  on  each  side  simultaneously,  one  party  cannot  main- 
tain an  action  on  it  against  the  other,  without  proving  that  he  had  performed, 
or  had  offered  and  was  willing  to  perform  on  his  part. 

3.  Account;  amount  oj ;  when  may  be  proved  without  itemizing. — A  party  who 
gave  the  plaintiff  an  itemized  statement  of  an  account,  is  entitled  to  prove  the 
amount  of  it,  without  specifying  the  items,  on  showing  that  he  had  no  other 
copy  or  memorandum  of  the  contents,  and  that  plaintiff,  after  being  duly 
served  with  sid/pcena  duces  tecum,  failed  to  produce  the  account  or  give  a  copy 
of  it. 

Appeal  from  City  Court  of  Eufaula. 
Tried  before  Hon.  E.  M.  Keils. 
The  opinions  states  the  case. 

G.  L.  Comer,  for  appellant. 

Wood,  Roquemore  &  Cochran,  contra. 

MAKNING,  J. — The  complaint  in  this  cause  claims  dam- 
ages of  defendant  below  (appellant  here)  for  failing  and  re- 
fusing to  deliver  to  plaintiff  twenty-five  bales  of  cotton,  which 
(it  is  alleged)  were  awarded  to  him  as  administrator  of  the 
estate  of  Martha  J.  Gate,  by  two  persons  as  arbitrators,  mu- 
tually appointed  by  plaintiff  and  defendant  to  settle  a  con- 
troversy existing  between  them. 

The  bill  of  exceptions  sets  forth  that  the  complaint  was 
demurred  to  for  various  reasons  specified  in  the  bill  of  ex- 
ceptions, where  they  ought  not  to  be ;  but  no  demurrer  or 
causes  therefor  appear,  when,  if  filed  at  all,  they  ought  to  be 
in  the  record  outside  of  the  bill  of  exceptions.  As  it  is  not 
necessary,  however,  that  we  should  pass  any  judgment  on 
the  matter  set  out  as  a  demurrer,  we  shall  not  pause  to  con- 
sider that  part  of  the  case. 

The  evidence  shows  that  the  difference  which  it  was  pro- 
posed that  the  arbitrators  should  settle  by  their  award,  was 
on  one  side,  how  many  bales  of  cotton  should  be  delivered 
by  defendant  as  rent  for  a  plantation,  and  on  the  other  side 
how  much  money  should  be  paid  by  plaintiff,  or  allowed  by 
him  in  abatement  of  the  rent  for  a  gin-house,  negro-house, 
&G.,  put  on  the  plantation  by  defendant  under  an  agreement 
that  he  should  be  paid  therefor. 

The  submission  to  arbitration  was  not  in  writing,  nor  was 
the  award ;  and  the  latter  seems  to  have  been  made  in  the 
absence  of  defendant  and  to  have  been  afterwards  orally 
communicated  to  him.  The  arbitrators  decided  that  de- 
fendant should  deliver  twenty-five  bales  of  cotton  for  the 
rent  to  plaintiff,  and  that  plaintiff  should  pay  to  defendant 
whatever  money  he  had  paid  out  in  having  said  building  and 
Vol.  liv. 
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repairing  done.  No  sum  was  specified  by  the  arbitrators  or 
ascertained  by  them  as  the  amount  to  be  so  paid  by  the 
plaintiff  to  defendant.  They  testified  that  it  was  their  un- 
derstanding that  the  award  was  to  be  performed  on  both 
sides  at  once ;  and  on  cross  examination  they  testified  that 
"  they  did  not  find  the  amount  due  by  plaintiff  to  defendant 
for  the  work  done  by,  and  money  paid  out  by  defendant  for 
building  said  houses  and  repairing  said  gin-house  and  screw 
on  said  rented  plantation,  but  left  that  to  be  settled  by  plain- 
tiff and  defendant,  with  the  understanding  that  plaintiff  was 
to  pay  defendant  what  was  right." 

Not  long  afterwards  defendant  delivered  to  plaintiff  twenty- 
one  bales  of  cotton,  but  declined  to  turn  out  any  more  for 
him,  unless  plaintiff  would  pay  what  was  due  to  him.  Plain- 
tiff asked  defendant  for  his  account  of  this,  which  was 
handed  to  him ;  but  he  objecting  to  one  item  in  it,  there  was 
a  disagreement,  which  defendant  proposed  should  be  termi- 
nated, either  by  plaintift"s  paying  the  amount  and  receiving 
four  more  bales  of  cotton,  or  by  allowing  defendant  to  retain 
these  four  bales  in  payment  of  the  account.  Plaintiff  still 
insisting  that  the  account  was  wrong,  asked  defendant  to 
write  his  receipt  for  it,  which  the  latter  did,  and  he  deliv- 
ered the  account  receipted  to  plaintiff,  who  took  it  and  the 
twenty-one  bales  of  cotton,  and  without  returning  either  the 
account  or  the  cotton,  some  months  afterwards  brought  this 
suit. 

On  the  trial,  after  proving  the  issue  of  a  subpoena  duces 
tecum  and  service  of  it  on  plaintiff,  in  order  to  make  him  pro- 
duce this  account  receipted,  or  a  copy  of  it,  and  that  he,  de- 
fendant, had  no  copy  and  no  memorandum  of  the  contents, 
defendant  offered  to  prove  the  amount  of  the  account  with- 
out specifying  the  items;  but  this  being  objected  to,  the 
court  refused  to  permit  the  testimony  to  be  given ;  to  which 
defendant  excepted.  Evidence  of  the  price  of  cotton  was 
given. 

Upon  this  evidence  the  court,  upon  the  request  of  plain- 
tiff, charged  the  jury — that  "if  they  believed  the  evidence, 
they  must  find  for  the  plaintiff,  and  must  assess  his  damages 
at  the  price  of  the  four  bales  of  cotton  at  the  time  the  award 
was  made,  with  interest  thereon  to  date  ;"  to  which  charge 
defendant  excepted. 

Charges  in  writing  were  asked  by  the  defendant  to  the 
effect  that  plaintiff"  must  have  performed,  or  offered  to  per- 
form, his  part  of  the  award,  before  he  could  recover  in  his 
action  ;  and  that  if  the  jury  believe  that  all  the  matters  sub- 
mitted to  the  arbitrators  for  arbitration  were  not  determined 
by  their  award,  plaintiff  was  not  entitled  to  recover  ;  which 
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charges  were  severally  refused,  ajid  exception  taken  to  the 
refusal  of  each,  separately. 

The  submission  in  this  cause  was  of  matters  in  dispute, 
each  party  claiming  that  the  other  owed  a  duty  to  him  ;  and 
the  award  should  have  determined  definitively  all  the  matters 
submitted.  It  expressly  recognized  that  there  were  mutual 
obligations,  and  decided  what  should  be  done  to  discharge 
the  obligation  on  one  side — how  many  bales  of  cotton  de- 
fendant should  deliver  to  plaintiff  for  the  rent  of  the  place — 
but  not  how  much  money  should  be  paid  by  the  plaintiff  to 
discharge  his  obligation  to  compensate  for  the  improvements 
made  by  defendants.  This  the  arbitrators  left  "  to  be  settled 
by  plaintiff  and  defendant,  with  the  understanding  that 
plaintiff  was  to  pay  defendant  what  was  right."  Such  an 
award,  so  one-sided,  incomplete,  and  in  respect  to  one  of  the 
matters  which  was  to  have  been  determined,  wholly  inopera- 
tive, cannot  be  sustained.  The  very  consideration  which  in- 
duced defendant  to  agree  to  the  arbitration,  was  to  obtain  an 
award  that  should  settle  what  was  due  from  plaintiff  to  him, 
as  well  as  what  was  due  from  him  to  plaintiff,  and  the  award 
not  doing  this,  plaintiff  cannot  maintain  an  action  on  it 
against  defendant. 

It  is  also  well  settled,  thatif  an  award,  duly  made,  requires 
the  performance  of  a  duty  on  each  side  simultaneously,  one 
of  the  parties  cannot  maintain  an  action  against  the  other 
without  proof  that  he  had  performed,  or  had  offered  and 
was  willing  to  perform,  the  duty  thereby  imposed  on  him. 
Much  less  could  he  recover  when  the  proof  showed  that  his 
adversary  was  willing  and  had  offered  to  do  what  the  award 
required  of  him,  if  the  plaintiff  would  do  likewise,  and  the 
latter  refused. 

The  court  below  erred  in  the  charge  it  gave,  and  in  its  re- 
fusal to  give  the  charges  above  mentioned  asked  by  defend- 
ant; and  also  in  its  refusal  to  permit  defendant  to  prove  the 
amount  of  his  claim  against  plaintiff,  as  proposed  by  the 
former. 

The  judgment  is  reversed  and  cause  remanded. 

Vol.  liv. 
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Coiioly  V,  Gayle  et  al. 

Bill  in  Equity  for  Injunction,  <&c. 

Statutory  separate  estate  oficlfe;  what  rvjht  surviving  husband  takes  in. — Under 
the  provisions  of  section  2379  of  the  Revised  Code,  on  the  death  of  the  wife 
intestate,  the  surviving  husband  takes  absolutely,  for  his  own  use,  for  life,  the 
rents  and  profits  of  realty  which  was  of  the  wife's  statutory  estate,  freed  from 
any  trust;  and  upon  bankruptcy,  his  interest,  amounting  to  a  life  estate, 
passes  to  his  assignee. 

Appeal  from  Chancery  Court  of  Dallas. 

Heard  before  Charles  Tuhnek. 

The  appellees  filed  this  bill  against  Conoly,  Eeese  D. 
Gayle,  and  one  Eandle,  the  case  being  thus  :  In  December, 
1871,  Mary  L.  Gayle,  wife  of  Eeese  D.  Gayle,  died  intestate, 
while  possessed  of  a  statutory  separate  estate  consisting  of 
lands,  leaving  her  husband,  said  Eeese,  and  several  children, 
the  appellees,  surviving  her.  Before  her  death,  her  husband, 
as  statutory  trustee,  had  leased  the  lands  for  a  term  of  years, 
to  one  Eandle,  who  gave  a  note  therefor,  payable  to  said 
Eeese.  After  the  death  of  his  wife,  said  Eeese  D.  Gayle  was 
duly  adjudicated  a  bankrupt  on  his  own  petition,  and  his 
assignee  sold  and  conveyed  to  appellant  Conoly  said  Eeese's 
interest  in  the  lands.  The  term  of  Handle's  lease  not  hav- 
ing expired,  Conoly  was  about  to  collect  the  rents  from  him, 
when  appellees,  who  are  children  of  Mrs.  Gayle,  filed  their 
bill  to  enjoin  Conoly  from  attempting  to  collect  the  rents  or 
from  setting  up  any  claim  thereto ;  praying  for  a  receiver 
to  collect  the  rents  ;  that  a  guardian  be  appointed 
for  the  mindi'  appellees,  to  provide  for  their  maintenance 
and  support  out  of  said  moneys  until  they  arrived  at  age  ;  and 
that  said  Eeese  be  required  to  turn  over  the  note  for  rent  to 
said  receiver,  and  be  enjoined  from  interfering  or  collecting 
any  of  said  rents. 

The  chancellor  granted  the  relief  prayed,  and  hence  this 
appeal. 

Pettus,  Dawson  &  Tillman,  for  appellant. 

Morgan,  Lapsley  &  Nelson,  contra. 

STONE,  J. — The  record  in  the  present  case  raises  the 
single  inquiry :  What  interest  does  the  surviving  husband 
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take  in  the  lands  which  were  the  statutory  separate  estate  of 
his  deceased  intestate  wife?  This  depends  on  the  con- 
struction of  section  2379  of  the  Eevised  Code,  which  reads 
as  follows  : 

"  If  a  married  woman  having  a  separate  estate  die  intes- 
tate, leaving  a  husband  living,  he  is  entitled  to  one-half  of 
the  personalty  of  such  separate  estate  absolutely,  and  to  the 
use  of  the  realty  during  his  life,  unless  he  has  been  divested 
of  all  control  over  it  by  the  decree  of  a  court  of  chancery, 
as  hereinafter  provided." 

It  is  contended  for  appellees,  and  was  so  ruled  by  the 
chancellor,  that  whatever  interest  the  husband  takes  in  the 
land  under  this  section,  he  holds  in  trust,  and  it  is  not  liable 
for  his  debts. 

It  will  be  observed  that  the  same  word,  "entitled,"  in  this 
section,  applies  to  the  interest  the  husband  takes  in  the  per- 
sonalty and  in  the  realty.  In  the  quantum  of  interest  he 
takes  the  phraseology  varies.  He  is  entitled  to  one-half  of 
the  personalty  absolutely,  but  is  entitled  to  only  the  iise  of  the 
realty  during  life. 

The  word  entitle  is  a  strong  one.  It  means,  in  this  con- 
nection, to  give  a  claim,  or  right  to.  In  the  case  of  Marshall 
V.  Croiv,  29  Ala.  280,  we  held  that  under  the  section  of  the 
Code  we  are  construing,  the  surviving  husband  of  an  intes- 
tate wife  "  takes  as  distributee  in  all  the  transmissible  estate 
of  which  the  wife  died  the  owner,  whether  in  possession  or 
not." 

In  the  case  of  Jasper  &  Madin  v.  Hoivard,  trustee,  the 
language  of  the  will  was :  "I  lend  to  my  daughter,"  &c.,  for 
certain  specified  purposes,  certain  property,  "during  her 
natural  life,  and  after  death,"  to  others.  It  was  held  that 
the  word  lend  gave  a  life  estate  to  the  daughter,  subject  to 
the  trusts  therein  declared. — 12  Ala.  652. 

In  the  case  of  Mm^hen  v.  Maciten,  15  Ala.  373,  the  language 
of  the  will  was:  "I  leave  to  Jane  Machen  two  negroes. 
Tamer  and  Prince,  during  her  life,  then  to  her  bodily  heirs. 
If  there  should  be  no  heirs,  for  said  negroes  and  increase 
to  go  back  to  the  heirs."  It  was  held  that  the  heirs  did  not 
take  as  purchasers,  but  that  Jane  Machen  took  an  absolute 
title.     See,  also,  case  between  same  parties,  28  Ala.  374. 

We  think  the  words,  entitled  to  the  use,  found  in  the  statute, 
were  intended  to  give  to  the  surviving  husband  the  rents  and 
.  profits  of  the  wife's  realty  during  his  life.  We  find  no  words 
m  the  statute  which  authorize  us  to  engraft  a  trust  on  such 
use,  or  to  hold  that  it  is  but  a  continuation  of  the  trust  which 
existed  during  coverture.  ^  It  has  been  repeatedly  held  by 
this  court  that  the  trust-character  of  the  wife's  statutory 
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estate  is  determined  by  the  death  of  either  husband  or  wife.— 
Hays  V.  Cockrell,  41  Ala.  75 ;  Andrews  v.  Huekahee,  30  Ala.  143. 

We  have,  then,  the  case  of  a  beneficial  interest  in  the 
bankrupt,  amounting  to  a  life  estate.  This,  on  every  prin- 
ciple of  good  morals,  was  liable  to  his  debts,  and  passed  to 
his  assignee  in  bankruptcy. — Rugely  v.  Robinson,  10  Ala.  738. 

It  results  from  the  principles  above  declared,  that  there 
is  no  equity  in  the  bill  of  complainants. 

The  decree  of  the  chancellor  is  reversed  and  the  cause  re- 
manded. 


Johnson  v.  Martin. 

Action  on  Foreign  Judgment. 

1.  Judgment;  who  cannot  maintain  actionem,  in  own  name. — A  judgment  is 
not  such  a  "contract,  express  or  implied,  for  the  payment  of  money,  '  within 
the  meaning  of  section  2523  of  the  Revised  Code,  as  entitles  the  assignee  to 
maintain  an  action  thereon  in  his  own  name. 

2.  Amendment,  right  of. — Under  our  statutes  there  is  no  limit  to  the  right 
of  amendment,  except  that  the  plaintiff  must  not  depart  entirely  from  the  pro- 
cess, or  substitute  an  entirely  new  cause  of  action,  or  make  an  entire  change 
of  parties. 

3.  Same;  what  wUhin  the  ride. — Where  the  complaint  discloses  the  name  of 
the  plaintiff  in  the  judgment,  upon  which  the  transferee  brought  suit  in  his 
own  name,  an  amendment  converting  the  action  into  a  suit  by  the  plaintiff  in 
the  judgment,  for  the  use  of  the  transferee,  does  not  violate  this  rule. 

4.  Direct  charge  upon  evidence  ;  when  jjroper. — Where  the  facts  are  clear  and 
undisputed,  the  court,  on  the  request  of  either  party,  may  charge  upon  them 
directlj'  without  hypothesis.  A  party  seeking  to  revise  a  general  affirmative 
charge,  must  either  show  that  the  evidence  was  conflicting,  and  the  charge  an 
invasion  of  the  province  of  the  jury,  or  set  out  all  the  evidence,  to  enable  the 
appellate  court  to  determine  whether  the  charge  was  authorized. 

5.  Charge  ;  when  will,  be  given  — Where  the  defense  set  up  was  that  the  cause 
of  action  was  barred  by  the  statute  of  Georgia,  where  the  cause  of  action 
occurred,  while  the  defendant  resided  there,  a  charge  given  at  plaintiff's  re- 
quest, that  he  is  entitled  to  recover,  will  be  upheld,  although  a  Georgia  statute 
prescribing  a  bar  was  given  in  evidence  ;  it  not  appearing  when  the  statute 
was  enacted,  and  there  beiug  nothing  to  show  that  it  was  not  passed  after  the 
defendant's  removal  from  the  State,  or  even  after  the  commencement  of  the 
suit.  Every  legitimate  presumption,  not  forbidden  by  the  record,  must  be  in- 
dulged to  uphold  the  judgment  of  the  primary  court. 

Appeal  from  Circuit  Court  of  Henry. 

Tried  before  Hon.  J.  McCaleb  Wiley. 

This  was  an  action  by  the  appellee,  in  his  own  name,  on  a 
judgment  rendered  in  Georgia  against  the  appellant,  in  favor 
of  Hall,  Moses  &  Co.,  which  the  latter  had  assigned  to  ap- 
pellee for  value. 

A  demurrer  being  sustained,  because  the  plaintiff  did  not 
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have  the  legal  title  to  the  judgment  sued  on,  plaintiff  asked 
and  obtained,  against  the  objection  and  exception  of  appel- 
lant, leave  to  amend,  by  adding  the  names  of  Hall,  Moses  & 
Co.,  for  the  use  of  appellee.  Appellant  then  pleaded  the 
statute  of  limitations  of  Georgia,  as  a  bar  to  the  action,  and 
upon  this  issue  the  case  was  tried. 

Appellee  introduced  a  transcript  of  the  judgment  from  the 
superior  court  of  Stewart  county,  Georgia. 

The  introduction  of  the  transcript  was  objected  to,  on  the 
ground  that  it  was  not  authenticated,  as  required  by  con- 
gress. The  court  overruled  the  objection,  and  appellant  re- 
served an  exception. 

Defendant  was  then  introduced,  and  testified  that  he  was 
living  in  Georgia,  at  the  time  of  the  rendition  of  said  judg- 
ment, and  that  he  had  resided  there  up  to  December,  1869, 
except  while  absent  in  the  army.  He  also  introduced  the 
following  section  of  the  Code  of  Georgia :  "No  judgment 
hereafter  obtained  in  the  courts  of  this  State,  shall  be  en- 
forced after  the  expiration  of  seven  years  from  the  time  of 
its  rendition,  when  no  execution  has  been  issued  upon  it,  or 
when  execution  has  been  issued  upon  it,  and  seven  years  have 
expired  from  the  time  of  the  last  entry  upon  the  execution, 
made  by  an  officer  authorized  to  execute  and  return  the 
same — such  judgment  may  be  revived  by  scire  facias,  or  be 
sued  on  within  three  years  from  the  time  it  became  dor- 
mant." Upon  this  evidence,  and  at  the  plaintiff's  request, 
the  court  charged  the  jury,  that  "if  they  believed  the  evi- 
dence, they  must  find  for  the  plaintiff." 

The  charge  was  excepted  to  by  the  defendant,  and  is  now 
assigned  as  error. 

James  G.  Cowan,  for  appellant. 

Gates  &  Bro.,  contra. 

BRICKELL,  C.  J. — A  judgment  is  incapable  of  assign- 
ment, so  as  to  enable  the  assignee  to  maintain  an  action 
thereon,  except  by  using  the  name  of  the  original  plaintiff. — 
Bumiell  V.  Mwjee,  9  Ala.  433 ;  Freeman  on  Judgments,  §  421. 
The  assignment  passes  the  equitable  title  if  it  is  made  for  a 
valuable  consideration,  vesting  in  the  assignee  the  exclusive 
right  to  control  the  judgment,  and  to  use  the  name  of  the 
assignor,  in  the  issue  of  process,  or  in  an  original  suit  on  the 
judgment. — Becton  v.  Ferguson,  22  Ala.  599 ;  Haden  v.  Walker, 
5  Ala.  86 ;  Gayle  v.  Benson,  3  Ala.  234 ;  Brahan  v.  Bagland, 
3  Stew.  247;  Black  v.  Everett,  5  Stew.  &  Port.  60.     Though 

Vol.  liv. 
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the  assignee  is  the  beneficial  owner  of  the  judgment,  and 
has  the  real  interest  therein,  he  cannot  sue  in  his  own  name, 
under  the  statute. — R.  C.  §  2523.  A  judgment  is  not  a  "con- 
tract, express  or  implied,  for  the  payment  of  money,"  within 
the  meaning  of  that  statute. — Smith  v.  Harrison,  33  Ala.  706. 
The  suit,  therefore,  by  appellee  in  his  own  name,  was  erro- 
neous, and  the  demurrer  to  the  complaint  properly  sus- 
tained. 

Under  our  statutes  (R.  C.  §§  2808-9)  there  is  no  limit  to 
the  right  of  amendment  of  a  complaint,  except  that  the 
plaintiff  must  not  depart  entirely  from  the  process,  or  sub- 
stitute an  entirely  new  cause  of  action,  or  make  an  entire 
change  of  parties. — Crimni  v.  C  rate  ford,  29  Ala.  623  ;  Leaird 
V.  Mooie,  27  Ala.  326 ;  Friend  v.  Oliver,  ih.  532 ;  Pickens  v. 
Oliver,  32  Ala.  626.  To  the  complaint  as  originally  fi'amed, 
the  only  party  plaintiff  was  Martin,  the  assignee  of  the  judg- 
ment. The  suit  is  maintainable  only  by  the  holder  of  the 
legal  title.  The  introduction  of  the  name  of  the  beneficial 
owner,  with  a  declaration  that  the  suit  was  for  his  use,  would 
serve  as  an  acknowledgment  on  the  record  of  his  interest, 
entitling  him  to  control  the  suit,  and  to  receive  the  money 
realized  from  it,  as  was  often  decided  by  this  court,  when 
all  suits  at  law  were  required  to  be  prosecuted  in  the  name 
of  the  holder  of  the  legal  title. — Johnson  v.  English,  1  Stew. 
169 ;  Hunt  v.  Steioarl,  7  Ala.  525 ;  DvUock  v.  Ogbiirn,  13  Ala. 
346.  Under  our  present  statute,  in  such  case,  the  benefici- 
ary is  considered  as  the  sole  party  on  the  record. — R.  C. 
§  2524.  The  death  of  the  nominal  plaintiff  operates  no 
abatement  of  the  suit ;  it  proceeds  in  the  name  of  the  bene- 
ficiary, and  on  his  death,  though  the  nominal  plaintiff  is  liv- 
ing, the  suit  must  be  revived  in  the  name  of  his  personal 
representative. — R.  C.  §  2543.  If  the  beneficiary  is  a  non- 
resident of  the  State,  security  for  costs  must  be  given,  as  if 
he  was  the  sole  plaintiff  on  the  record. — R.  C.  §§  2802-3.  If 
the  suit  fails,  costs  are  adjudged  directly  against  him. — R,  C. 
§  2787. 

It  was  apparent  from  the  original  complaint,  that  the  only 
plaintiff,  Martin,  had  not  the  legal  title  to  the  judgment,  the 
foundation  of  the  suit.  The  complaint  disclosed  the  plain- 
tiffs, in  the  judgment,  in  whom  the  legal  title  resided.  An 
amendment  of  the  complaint,  so  that  the  plamtiffs  in  the 
judgment  were  made  nominal  plaintiffs,  and  the  assignee,  the 
beneficial  plaintiff,  did  not  materially  change  the  character 
of  the  suit.  The  cause  of  action  was  not  changed ;  it  re- 
mained as  averred  in  the  original  complaint.  There  was  no 
change  of  the  relation  of  the  original  plaintiff  to  the  suit, 

(18) 
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which  could  deprive  the  defendant  of  any  right,  or  circum- 
scribe his  defense.  No  other  legal  title,  or  beneficial  inter- 
est, than  that  which  was  stated  in  the  original  complaint, 
,  was  introduced  by  the  amendment.  An  amendment  of  the 
complaint  was,  therefore,  proper. — Dicyer  v.  Kennemore, 
31  Ala.  404 ;  Harris  v.  Plant,  31  Ala.  639  ;  Longmire  v.  Pilk- 
ington,  37  Ala.  296. 

Presumptions  on  error,  adverse  to  the  rulings  of  the  pri- 
mary court,  are  not  indulged. — 1  Brick.  781,  §  118.  If  the 
facts  of  the  case  are  clear  and  undisputed,  the  court  may,  on 
the  request  of  either  party,  charge  upon  them  directly  with- 
out hypothesis. — 1  Brick.  Dig.  336,  §  7.  A  party  seeking  the 
revision  of  a  general  afiirmative  charge,  must  either  show 
that  the  e\'idence  was  conflicting,  and  the  charge  an  invasion 
of  the  province  of  the  jury,  or  he  must  set  out  all  the  evi- 
dence, that  the  appellate  court  may  be  able  to  determine 
whether  the  charge  is  authorized  by  it. — lb.  337,  §  30.  The 
bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence. The  evidence  set  out  is  without  conflict,  and  about 
it  there  was  no  dispute.  The  court,  at  the  request  of  the 
plaintiff,  charged  that  he  was  entitled  to  recover.  The  de- 
fense insisted  on,  was  that  the  cause  of  action  was  barred  by 
the  statute  of  limitations  of  Georgia,  where  the  cause  of 
action  accrued,  while  the  defendant  resided  there. — R.  C, 
§  2911.  A  statute  of  Georgia  prescribing  a  bar  to  actions 
was  introduced,  but  it  does  not  appear  when  it  was  enacted. 
It  ma}^  have  been  enacted  after  the  removal  of  the  defendant 
to  this  State,  or  even  after  the  commencement  of  this  suit. 
-  To  place  the  court  in  error,  we  must  presume,  the  bill  of  ex- 
ceptions being  silent  as  to  the  fact,  that  it  was  operative  and 
had  perfected  a  bar  whilst  the  defendant  was  a  resident  of 
the  State.  Such  presumptions  are  not  indulged.  A  party 
excepting  must  by  his  bill  show  error — no  presumptions  in 
his  favor  are  allowed. 

The  judgment  is  affirmed. 
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Hollifleld  V.  Wilkinson. 

Action  on  Promissory  Note. 

1.  Husband ;  when  may  maintain  action  on  note  payable  to  wife.  — A  complaint 
declaring  in  the  name  of  the  husband  alone,  on  a  promissory  note  payable  to 
a  person  averred  to  be  his  wife,  and  alleging  that  the  note  was  given  for  rent 
of  lands  of  her  statutory  estate,  is  not  demurrable  because  it  does  not  allege 
that  he  was  the  owner  of  it;  nor  on  the  ground  that  the  action  should  have 
been  brought  in  the  name  of  the  wife. 

3.  Same. — The  fact  that  the  husband  was  present  at  the  execution  of  a 
note,  given  for  rent  of  lands  of  the  wife's  statutory  estate,  and  directed  it  to  be 
made  payable  to  the  wife,  without  more,  is  not  sufficient  to  show  a  gift  to-  the 
wife,  and  thereby  defeat  a  right  of  action  in  him  alone. 

Appeal  from  City  Court  of  Lee. 

Tried  before  Hon.  John  M.  Chilton. 

The  appellee  in  his  complaint  claimed  of  the  appellants 
the  amount  of  a  promissory  note  made  by  them  at  a  certain 
date,  payable,  &g.,  which  "  plaintiff  avers  was  given  by  them 
to  SaUie  T.  Wilkinson,  who  is  the  wife  of  plaintiff,  for  rent 
of  a  place  near  Auburn,  Ala.,  [which  is  fully  described,]  and 
plaintiff  further  avers  that  the  said  place,  for  the  rent  of 
which  said  note  was  given,  was  the  statutory  separate  estate 
of  said  Sallie  T.  Wilkinson,  secured  to  her  by  the  laws  of 
Alabama,"  &c.,  and  that  "plaintiff  intermarried  with  her 
since  March  1st,  1848."     . 

There  was  a  demurrer,  on  the  ground  that  the  complaint 
showed  that  the  note  was  the  corpus  of  the  separate  statu- 
tory estate  of  the  payee ,  and  that  she  alone  should  sue  on ; 
that  the  complaint  shows  no  interest  in  the  plaintiff,  and 
fails  to  aver  that  he  is  owner  of  the  note.  The  demurrer  was 
overruled. 

The  defendants  then  pleaded,  in  substance,  that  the  note 
was  the  corpus  of  the  statutory  separate  estate  of  Mrs.  Sallie 
T.  Wilkinson.  On  issue  joined  on  this  plea  a  trial  was  had. 
**  The  defendants  then  proved  that  at  the  time  the  note  was 
given,  the  plaintiff  was  present  and  directed  that  the  note  be 
made  payable  to  the  payee,  Sallie  T.  Wilkinson,  who  was  at 
the  date  of  said  note,  and  was  at  the  institution  of  said  suit, 
and  now  is,  the  wife  of  the  plaintiff,  and  that  said  note  is  for 
rent  of  the  place  mentioned  in  the  complaint,  and  which  is 
the  statutory  separate  estate  of  the  payee.  This  was  all 
the  evidence." 

The  court,  at  the  written  request  of  the  plaintiff,  charged 
the  jury,  if  they  believed  the  evidence,  to  find  for  the  plaintiff. 
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The  defendants  excepted  to  the  giving  of  this  charge,  and 
now  assign  it,  and  the  overruling  of  the  demurrer,  as  error. 

William  H.  Barnes,  for  appellant. — The  charge  given,  took 
away  the  right  of  the  jury  to  determine  the  effect  of  the  evi- 
dence showing  that  plaintiff  ordered  the  note  to  be  made 
pajable  to  the  wife.  The  presumptions  to  be  drawn  from 
this  evidence  should  have  been  left  to  the  jury  and  not  de- 
cided as  matter  of  law  by  the  couit.— Clement  v.  Lyles,  Jane 
term,  1873. 

\ 

J.  E.  DoWDELL,  contra. — It  is  true,  the  note  was  payable  on 
its  face  to  Mrs.  Wilkinson,  but  the  law  on  the  facts  stated  in 
the  complaint,  made  it  payable  to  plaintiff. — 29  Ala.  528 ; 
28  Ala.  637.  The  mere  fact  that  the  note  was  made  payable 
to  the  wife  does  not  show  a  relinquishment  by  the  husband 
of  his  right  to  it.  This  is  exploded  by  his  retaining  posses- 
sion and  suing  in  his  own  name. — Moore  v.  Jones,  13  Ala.  296; 
see,  also,  Lyles  v.  Clement,  June  term,  1873. 

MANNING,  J. — The  complaint  in  this  cause  discloses  that 
the  promissory  note  sued  on,  though  payable  to  Sallie  T. 
Wilkinson,  was  given  for  the  rent  of  her  statutory  separate 
estate,  and  that  the  plaintiff,  Thomas,  was  her  husband. 
The  averments,  therefore,  showed  that  the  right  of  action 
was  in  him ;  and  the  demurrer  to  the  complaint  was  properly 
overruled. — Eev.  Code,  §  2372 ;  Piclxns  (h  Wife  v.  Oliver,  29 
Ala.  528. 

2.  The  case  made  by  the  complaint  differs  from  that 
shown  by  the  evidence — only  in  this :  That  the  latter  dis- 
closed that  plaintiff  was  present  when  the  note  was  given  for 
the  rent  of  his  wife's  land,  and  directed  that  it  be  made  pay- 
able to  her.  This  may  have  been  done  only  as  a  means  of 
indicating  what,  in  the  event  of  the  early  death  of  either,  it 
would  be  proper  should  be  known,  on  what  account  the  in- 
strument was  given.  As  it  was  not  shown  that  Mr.  Wilkin- 
son, after  receiving  the  note,  ever  delivered  it  as  a  gift  to  his 
wife,  and  it  was  shown  to  have  been  given  for  rents,  which 
he  was  entitled  to  receive,  recover  and  have  without  account- 
ability to  his  wife  therefor,  and  as  it  did  not  matter  to  appel- 
lant whether  the  wife  or  the  husband  was  entitled  to  the 
money  which  he  owed — we  are  of  the  opinion  that  there 
was  no  error  in  the  charge  of  the  court  given  upon  request 
of  the  plaintiff  in  writing,  (according  to  the  statute),  that  if 
they  believed  the  evidence,  they  must  find  for  the  plaintiff. 

Judgment  affirmed. 
Vol.  uv. 
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Davis  V,  Swanson,  Adm'r. 

BUI  in  Equity  by  Personal  Representative  to  set  aside  Conveyance 
made  by  the  Intestate,  &c. 

1.  BUI;  iclien  without  equity. — A  bill  filed  by  an  administrator,  to  avoid  a 
voluntary  conveyance  made  by  the  intestate,  because  of  prejudice  to  creditors 
whose  debts  existed  when  it  was  made,  is  without  equity.  Such  a  deed  is 
valid  as  to  the  parties  to  it ;  and  the  administrator  succeeds  only  to  such  rights 
as  his  intestate  had. 

Appeal  from  Chancery  Court  of  Barbour. 

Heard  before  Hon.  B.  B.  McCraw. 

The  point  decided  is  sufficiently  stated  in  the  opinion. 

J.  N.  Williams,  for  appellant. 

M.  B.  Welborn,  contra. 

BEICKELL,  C.  J.— The  biU  filed  by  the  appellee  is  devoid 
of  equity,  and  should  have  been  dismissed  by  the  chancellor, 
mero  motu.  A  voluntary  conveyance,  or  a  conveyance  made 
with  the  intent  to  hinder,  delay  and  defraud  creditors,  can 
be  avoided  only  by  creditors  and  purchasers.  As  between 
the  parties,  their  personal  representatives  and  heirs,  such 
conveyances  are  valid.  An  executor  or  administrator  is  the 
representative  of  the  testator  or  intestate,  succeeding  to  his 
rights,  and  of  consequence  capable  of  maintaining  only  such 
suits  as  he  could  maintain.  He  is  not  the  representative  of 
creditors,  authorized  to  pursue  property  fraudulently  ahened 
by  the  decedent,  which  they  may  pursue  and  condemn  to  the 
satisfaction  of  their  demands. — Mader  v.  Mader,  6  Ala.  367  ; 
Baden  v.  3Iurphy,  10  Ala.  804 ;  Walton  v.  Bonham,  24  Ala.  513. 
A  voluntary  conveyance,  or  a  conveyance  made  with  the  in- 
tent denounced  by  the  statute  of  frauds,  binding  the  intestate, 
is  equally  obligatory  on  his  personal  representative. 

The  whole  purpose  of  the  bill  is  to  avoid  a  voluntary  con- 
veyance made  by  the  intestate,  because  of  its  prejudice  to 
creditors,  whoge  debts  existed  when  it  was  made.  The  cred- 
itors have  ample  remedies  to  redress  any  injury  they  may 
sustain  from  the  conveyance,  but  the  appellee,  in  his  repre- 
sentative character,  can  not  assert  them. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered  dismissing  the  bill  at  the  costs  of  the  appellee  in 
this  court,  and  in  the  court  of  chancery. 
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Ex  parte  DuBose. 

Application  for  Mandamus. 

1.  Revised  Code,  sectmi  3490;  to  what  amendment  of ,  does  not  apply. — The 
amendment  of  section  3490  of  the  Revised  Code,  authorizing  a  supersedeaH  of 
judgments  rendered  for  recovery  or  possession  of  real  estate,  has  no  applica- 
tions to  judgments  which  had  been  executed  before  its  passage. 

5.  Same  ;  practice  to  be  pursued  iiruler. — The  appeal  bond  which  is  to  operate 
as  a  supersedeas  under  this  statute,  must  be  given  in  time  to  stay  the  execution 
of  the  judgment ;  if  defendant,  by  any  fault  of  his,  allows  the  judgment  to 
be  executed,  his  right  to  supersede  is  lost. 

3.  Same.— It  would  be  a  good  practice,  under  this  act,  for  the  court,  at  the 
time  judgment  is  rendered  for  the  recovery  or  possession  of  lands,  to  enter 
upon  thfc  minutes  the  amount  and  condition  of  the  appeal  bond  which  is  to 
openite  a  supersedeas  of  judgment. 

4.  Mandamus;  when  wiU  not  issue. — Although  a  party  may  have  a  clear 
legal  right  to  the  issuance  of  the  writ  of  mandnmus,  there  are  oases  in  which 
it  will  be  denied  ;  as  where  it  will  in  a  collateral  manner  decide  questions  of 
importance  between  persons  not  parties  to  the  proceeding,  who  have  had  no 
notice  or  opportunity  to  interpose  thf^ir  defenses,  and  the  enforcement  of  the 
writ  will  entail  great  hardship  and  dif^culties  upon  them. 

This  was  an  application  for  mandamus  to  compel  the  judge 
of  the  circuit  court  of  Marengo  to  fix  the  amount  of  a  bond 
to  operate  a  supersedeas  of  a  judgment  for  recovery  of  lands, 
&c. 

The  facts  are  fully  set  forth  in  the  opinion. 

Morgan,  Lapsley  &  Nelson,  for  petitioner. 

MANNING,  J.— At  the  fall  term,  1874,  of  the  circuit  court 
of  Marengo  county,  the  heirs  of  E.  K.  Carlisle,  deceased, 
obtained  a  judgment,  upon  the  verdict  of  a  jury,  against 
petitioner  and  others  in  an  action  in  the  nature  of  ejectment 
for  the  recovery  of  certain  lands  in  that  county.  By  a  writ 
of  execution  thereon,  defendants  had  been  put  out  of  the 
possession  of  the  land  in  December,  1874,  and  plaintiffs  put 
into  possession.  All  the  costs  in  the  cause  had  been  paid 
by  some  of  petitioner's  co-defendants,  and  as  to  the  $5,000 
damages  awarded  against  him  and  one  of  his  co-defendants, 
the  return  of  the  sheriff  upon  the  execution  was,  "  no  prop- 
erty found." 

In  March,  1875,  an  act  was  passed  by  the  Legislature  "  to 
amend  section  3490  of  the  Eevised  Code,"  (Acts,  p.  256,)  by 
which  it  was  enacted :  "  Where  the  judgment  at  law  is  ren- 
dered for  the  recovery  or  possession  of  real  property    ,     , 

Yoii.  uy. 
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.  .  the  party  wishing  to  supersede  the  execution  of  such 
judgment  .  .  .  must  .  .  .  apply  ...  to  the 
judge  of  the  court  wherein  such  judgment,  from  which  an 
appeal  is  desired,  was  rendered,  in  term  time  or  vacation, 
within  the  time  allowed  by  law  for  such  appeal,  who  must 
direct  the  amount  and  condition  of  the  appeal  bond." 

Under  this  act,  after  its  passage,  petitioner,  K.  C  DuBose, 
applied  to  the  judge  of  the  circuit  court  in  vacation,  and 
afterwards  by  motion  to  the  court  in  term  time,  November 
26,  1875,  to  fix  the  amount  of  the  bond  to  be  given  by  him 
in  pursuance  of  this  statute,  which  application  and  motion 
were,  after  argument,  refused.  And  this  court  is  now,  by 
petition,  applied  to  for  a  mandamus  to  said  circuit  judge  re- 
quiring him  to  fix  the  amount  of  such  appeal  bond. 

It  is  well  settled  that  the  writ  of  mandamus  will  not  be 
issued  except  where  there  is  a  clear  and  specific  legal  right 
to  be  enforced  or  upheld,  and  no  other  specific  legal  and 
adequate  remedy  by  which  it  can  be  done.  These  are  con- 
ditions without  which  the  power  will  not  be  exercised  at  all. 
In  this  the  courts  are  unanimous,  and  numerous  decisions  of 
this  court  affirm  it. — See  2  Brickell's  Dig.,  title  "  Mandamus^ 
Hence,  the  first  inquiry  we  must  here  make  is,  has  the  peti- 
tioner the  clear  legal  .right  he  claims  ? 

The  judgment  against  him  and  others,  from  which  he  de- 
sires an  appeal,  was  rendered  at  the  fall  term  of  the  circuit 
court,  in  the  year  1874.  Execution  of  the  judgment  was  reg- 
ularly conducted.  The  judgment  was  thus  satisfied,  so  far 
as  possession  of  the  land  was  concerned.  The  plaintiffs 
were  legally  put  in  possession  by  officers  of  the  law,  of  prop- 
erty which  a  competent  court  had  adjudged  to  belong  to 
them  ;  and  its  judgment  not  having  been  reversed,  it  cannot 
appear  that  there  was  a  clear  legal  title  to  the  land  in  the 
petitioner. 

This,  however,  is  not,  by  itself,  an  answer  to  the  petition. 
The  true  question  is — did  he  have  a  clear  legal  right  to  a 
supersedeas  of  the  execution  after  the  execution  of  the  judg- 
ment was  finished  ?  The  answer  may  be  founded  on  two 
different  considerations. 

In  the  first  place,  when  petitioner  was  ejected  by  the  sher- 
iff, no  law  provided  for  a  suspension  or  supersedeas  of  the 
writ  by  which  plaintiffs  were  to  be  put  in  possession.  The 
act  under  which  the  right  is  now  claimed,  was  passed  several 
months  afterwards  ;  and  statutes  are  not,  generally,  to  be 
construed  so  as  to  give  them  a  retro-active  operation.  Even 
if  it  be  within  the  constitutional  competency  of  the  legislature, 
— after  a  plaintiff  has,  in  an  action  regularly  begun  and  con- 
ducted, established  his  right  to  land  occupied  adversely  by 
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the  defendant,  and,  by  the  judgment  therein  of  a  court  of 
competent  jurisdiction,  and  execution  thereof,  which  is  the 
end  and  fruit  of  the  action  and  judgment,  has  obtained  pos- 
session of  the  land, — to  require  this  lawful  action  of  the  court 
through  its  officers,  to  be  undone,  upon  conditions  prescribed 
by  the  legislative  body,  we  cannot  hold  that  this  statute  was 
intended  to  have  that  effect.  It  does  not  reach  cases  in  which 
execution  was  perfected  before  its  adoption. 

In  the  second  place,  althoilgh  the  statute  provides  that  a 
party  "  wishing  to  supersede  the  execution  of  a  judgment " 
must  give  the  bond  provided  for  therein  "  within  the  time 
allowed  by  law  for  an  appeal,"  it  must  be  given,  also,  in  order 
to  have  that  effect,  in  time  to  stay  the  execution  of  the  judg- 
ment. To  hold  otherwise  would  be  to  allow  to  the  bond  not 
a  merely  -suspensive  or  preventive  force,  producing  delay 
until  a  superior  tribunal  should  declare  its  decision,  but 
would  make  the  bond,  without  any  judgment  or  order  of  a 
court,  aggressively  operative  to  overturn  and  reverse  what 
had  been  lawfully  done  in  execution  of  a  judgment  which 
must  be  held  to  be  valid  and  right  until  duly  pronounced 
otherwise.  Such  a  decision  would  produce  many  evil  conse- 
quences, some  of  which  will  be  presently  adverted  to  as  ap- 
parent in  the  case  now  before  us. 

We  hold,  therefore,  that  it  is  only  before  execution  finished, 
while  he  is  still  in  possession  of  the  land,  and  with  the  pur- 
pose of  keeping  matters  in  statu  quo  until  his  appeal  can  be 
decided,  that  the  defendant,  in  an  action  in  the  nature  of  an 
ejectment  suit,  against  whom  a  judgment  has  been  rendered, 
can  have  a  supersedeas  under  this  act,  of  the  execution  of  the 
judgment. 

But  it  is  insisted  on  behalf  of  the  petitioner,  that  he  is  in 
possession.  How  is  he  so  ?  The  sheriff,  in  obedience  to  the 
precept  from  the  court,  ejected  him  and  put  in  the  plaintiffs 
as  owners  of  the  premises.  Plaintiffs  then  leased  the  whole 
property  to  Askew  &  Brother  for  a  rent  of^$l,800  a  year,  and 
they  sub-let  a  small  part  to  petitioner,  who  occupies  the 
same  as  sub-tenant  under  them.  Now,  it  is  very  familiar 
law  that  the  possession  of  a  tenant  is  the  possession  of  his 
landlord.  By  becoming  tenant  he  acknowledges  the  right  of 
his  lessors,  and  through  them  of  the  plaintiffs,  and  his  occu- 
pation is  in  fact  their  possession.  To  hold  otherwise  would 
lead  to  consequences  of  the  most  mischievous  character,  in 
which  others  would  be  also  involved. 

This  itself  is  a  consideration  sufficient  to  prevent  the  grant- 
ing of  a  writ  of  mandamus  ;  for  "  it  certainly  is  a  sound  legal 
principle,  that  cases  may  arise  where  the  court  will  not  grant 
a  mavdamus  when  the  granting  thereof  will,  in  a  collateral 
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manner,  decide  questions  of  importance  between  parties  who 
are  not  parties  to  the  proceedings,  and  have  had  no  notice  or 

opportunity  to  interpose  their  defense Although 

it  were  certain  that  the  party  applying  had  a  legal  right,  and 
that  it  has  been  violated,  and  that  the  law  would  afford  him 
a  remedy,  and  which  remedy  is  conceded  to  be  a  mandamus," 
yet  the  court  would  not  interfere  in  a  case  that  "  would  be 
attended  with  manifest  difficulties  and  great  hardships  .  . 
involving  in  a  collateral  manner  the  right  of  parties  who 
have  no  opportunity  of  defending  their  interests." — Feojjlev. 
Forguer,  Breese,  68. 

These  views  are  applicable  to  the  case  here  made.  Plain- 
tiffs, having  recovered  the  land  by  the  judgment  of  a  compe- 
tent court,  and  being  put  in  possession  of  it,  leased  the 
premises  to  Askew  &  Brother,  and  they  sub-let  a  part  of  it  to 
petitioner.  Important  rights,  obligations  and  liabilities  have 
been  thereby  created  which  are  in  course  of  being  observed 
and  performed.  These  might  be  disrupted  suddenly,  by  force 
of  an  appeal  bond,  executed  a  year,  or  it  may  be,  nearly  two 
years  after  these  transactions  were  entered  into,  and  conse- 
quent great  damage,  confusion  and  distress  be  produced  by  a 
grant  of  the  writ  prayed  for, — when,  after  all,-  the  appellate 
court,  if  the  original  cause  be  brought  before  it,  might  perhaps 
in  a  short  time  afterwards,  establish  the  right  in  favor  of  the 
plaintiffs  by  an  affirmance  of  the  judgment.  The  writ  might 
cause  the  same  injustice  if  granted,  as  the  withholding  of  it 
might  produce  in  the  case  of  an  application  for  it  by  peti- 
tioner before  the  judgment  had  been  executed. 

The  views  which  lead  us  to  these  conclusions  tend  strongly 
to  show,  also,  that  the  statute  in  question  ought  not  to  be  so 
interpreted  as  to  produce  such  results.  The  granting  of  the 
writ  could  not  have  the  effect  the  plaintiff  desires,  of  restor- 
ing him,  upon  his  executing  the  appeal  bond  contemplated  in 
the  act,  to  the  possession  of  the  premises  in  controversy, 
and  therefore,  also,  he  is  not  entitled  to  a  mandamus. 

"It  is  a  fundamental  principle,"  says  High,  in  his  work  on 
Extraordinary  Remedies,  "  that  the  writ  will  never  be  gi-anted 
in  cases  where,  if  issued,  it  would  prove  unavailing;  and 
whenever  it  is  apparent  to  the  court  that  the  object  sought 
is  impossible  of  attainment  ....  so  that  the  granting 
of  the  writ  will  necessarily  be  fruitless,  the  court  will  refuse 
to  interfere." 

Such  refusal  does  not  prevent  petitioner  from  taking  his 
appeal.  This  he  can  do,  without  any  bond  except  the  ordi- 
nary one  for  costs  from  the  judgment  of  the  court  below, 
and  have  the  action  of  that  court  re^dewed  in  this.     He  is 
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only  prevented  from  raising  controversies  that  may  turn  out 
to  be  useless,  concerning  the  rights  and  relations  of  the  par- 
ties to  the  suit,  and  their  lessees,  during  the  interval  between 
the  execution  of  the  judgment  in  the  court  below  and  the 
judgment  of  this  court  on  the  appeal. 

It  would  be  a  good  practice  in  the  circuit  courts,  under  the 
statute  in  question,  to  prescribe  the  amount  and  condition  of 
the  appeal  bond  to  be  given  to  stay  execution,  on  the  min- 
utes of  the  court  at  the  term  when  the  judgment  for  the  re- 
covery of  real  estate  is  rendered;  and  though  no  humane 
sheriff  would  expedite  execution  of  the  judgment  at  an  un- 
seasonable time  of  the  year,  for  the  purpose  of  preventing 
the  bond  from  being  given,  the  court  might,  upon  motion, 
further  order  a  stay  of  execution  a  specified  reasonable  time 
in  which  to  allow  the  bond  to  be  executed. 

As  the  statute  is  a  new  and  important  one  relating  to  mat- 
ters of  practice,  we  have  given  to  it  a  more  particular  con- 
sideration than  was  at  first  intended. 

The  writ  of  mandamtcs  is  refused,  and  petition  dismissed. 


Corbitt,  Adm'r,  v.  Dawkins  et  al. 

Bill  in  Equity  to  Enforce  Vendor's  Lien. 

Bill  to  enforce  vendor's  Ikn;  when  want  of  title  no  answer  to. — It  is  no  answer 
to  a  bill  by  an  administrator  to  enforce  the  vendor's  lieu  on  lands  of  his  in- 
testate, sold  under  a  decree  of  the  probate  court,  that  he  and  the  purchaser 
(there  being  no  warranty  or  false  representation  inducing  the  purchase) 
labored  under  the  common  mistake  that  the  intestate  had  title  to  all  the  land 
sold;  whereas,  in  fact,  a  part  of  it  belonged  to  third  persons,  who  had  ejected 
the  purchaser,  for  the  value  of  which  a  rebate  of  purchase  money  is  claimed. 
The  maxim,  caveat  emptor,  applies  with  full  force  to  such  a  sale. 

Appeal  from  Chancery  Court  of  Henry. 
Heard  before  Hon.  B.  B.  McCraw. 
The  opinion  states  the  case. 

J.  A.  Corbitt,  for  appellant. 

Oates  &  Bro.,  contra. 

BEICKELL,  C.  J.— The  bill  is  filed  by  the  appellant  as 
administrator  of  Joseph  Lawrence,  and  avers  that  as  such 
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administrator,  under  a  decree  of  the  court  of  probate,  he 
made  sale  of  certain  lands,  described  in  the  bill,  on  a  credit 
of  twelve  months,  the  purchaser  being  required  to  give  bond, 
with  two  approved  sureties,  for  the  payment  of  the  purchase 
money.  At  such  sale  the  appellee,  Dawkins,  became  the 
purchaser — executed  bond  for  the  payment  of  the  purchase 
money,  with  his  co-appellees.  Levin  Culver  and  George  D. 
Searcy,  as  sureties.  The  sale  was  duly  reported  to,  and  con- 
firmed by  the  court  of  probate,  and  Dawkins  entered  into 
possession.  Several  payments  were  made  on  the  bond  for 
the  purchase  money,  which  are  specified,  but  a  balance  re- 
mained due  and  unpaid  thereon. 

The  prayer  of  the  bill  is  that  the  appellant  may  be  de- 
clared to  have  a  lien  on  the  lands  for  the  unpaid  balance  of 
the  purchase  money,  and  in  default  of  its  payment  a  sale  of 
the  lands  for  the  payment  thereof  decreed,  and  for  general 
relief. 

The  appellee  Dawkins  answered,  admitting  the  material 
allegations  of  the  bill,  but  averring  that  to  twenty-five  acres 
of  the  land,  more  valuable  than  any  other  part  of  it,  the  in- 
testate of  the  appellant  had  no  title,  but  the  title  was  in 
one  "Ward,  who  had,  subsequently  to  the  sale,  sued  in  eject- 
ment for  its  recovery,  and  obtained  judgment  and  possession. 
Not  averring  there  was  any  warranty  of  title  on  the  sale  to 
him,  and  disclaiming  that  the  appellant  made  any  false  rep- 
resentations inducing  him  into  the  purchase,  it  is  averred  he 
and  the  appellant  labored  under  the  common  mistake  that 
the  intestate  had  title  to  the  twenty-five  acres,  as  well  as  the 
remaining  lands.  Because  of  the  want  of  title,  a  set  off 
against  the  balance  of  the  purchase  money  of  the  value  of 
the  twenty-five  acres  is  claimed.  The  answer  is  made  a  cross 
bill,  and  to  it  the  appellant  answered.  The  chancellor 
allowed  the  set  off,  ascertained  without  a  reference  to  the 
register,  the  value  of  the  twenty-five  acres,  exceeded  by  one 
hundred  and  fifty  dollars  the  unpaid  balance  of  the  purchase 
money,  and  for  that  excess  rendered  a  decree  against  the  ap- 
pellant in  favor  of  Dawkins  for  the  use  of  his  solicitors. 
From  that  decree  this  appeal  is  taken. 

The  defense  preferred  by  the  answer  and  cross  bill,  if  sus- 
tained by  the  evidence,  is  without  merit.  We  will  not, 
therefore,  inquire  Avhether  the  evidence  supports  it,  nor  re- 
mark on  some  striking  peculiarities  of  the  proceedings  and 
decree.  The  whole  gi'ound  of  defense,  is  the  want  of  title 
in  the  intestate  to  the  particular  parcel  of  land.  It  is  an 
elementary  principle,  that  to  judicial  sales  the  maxim,  caveat 
emptor,  applies  in  all  its  force.  The  purchaser  must  take 
care— he  buys  at  his  own  risk,  as  to  quality,  quantity  and 
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title.  In  the  abseace  of  fraud  or  misrepresentation,  the 
law  casts  on  him  the  duty  of  inquiry  and  examination  as  to 
the  thing,  and  the  right  and  interest  he  purchases. — Rover 
on  Judicial  Sales,  §§  459-62.  Sales  by  an  administrator  un- 
der a  decree  of  the  court  of  probate  are  judicial  sales. — Hut- 
ton  V.  Williams,  35  Ala.  503.  The  court  is  the  vendor,  and 
the  administrator  the  officer  through  whom  the  sale  is  made. 
The  court  does  not  assume  or  propose  to  sell  any  other  or 
greater  right  or  title  than  that  which  resided  in  the  intestate 
at  his  death.  It  neither  makes  or  authorizes  any  warranty 
of  title,  quantity  or  quality,  and,  consequently,  there  can  be 
no  recourse,  if  there  is  a  loss  from  the  disappointment  of  the 
purchaser  in  respect  to  either.  In  private  sales  between  in- 
dividuals, if  there  is  no  fraud,  and  no  covenants  of  warranty, 
the  purchaser  has  no  remedy  if  there  is  a  failure  of  title. 
The  maxim,  caveat  emptor,  is  then  applied.  In  judicial  sales, 
when  there  can  be  no  warranty  of  title  aifecting  the  court, 
in  the  absence  of  fraud,  no  inquiry  into  the  title  can  be  in- 
dulged. The  purchaser  is  conclusively  presumed  to  have 
inquired  for  himself,  and  to  have  ascertained  what  he  was 
purchasing. — Perkins  v.  Winter,  7  Ala.  855;  Worthington  v. 
3IcRoherts,  9  Ala.  297 ;  Jennings  v.  Jenldns,  ih.  285 ;  Pool  v. 
Hodnett,  18  Ala.  752 ;  Burns  v.  Hamilton,  33  Ala.  210 ;  Ricks 
V.  Dillahunty,  8  Port.  134. 

In  this  case  the  appellant  had  the  means  of  tracing  the 
title  and  ascertaining  whether  it  resided  in  the  intestate  or 
not.  If  he  abstained  from  examination,  and  the  fact  is,  the 
title  resides  in  another,  all  that  can  be  said  is,  that  his  own 
negligence  has  betrayed  him  into  an  improvident  bargain. 
Prom  the  administrator  he  made  no  inquiry,  and  obtained  no 
representation,  confiding  in  his  own  knowledge  of  the  facts. 
His  own  mistake,  or  want  of  diligence,  affords  no  reason  for 
relieving  him  from  the  contract  into  which  he  had  entered. 
Certainly  it  can  not  create  a  counter  claim  against  an  inno- 
cent party  dealing  with  him,  and  who  is  able  to  perform  all 
he  ever  undertook  to  perform,  a  conveyance  of  the  right  and 
title  of  the  intestate,  when  the  purchase  money  is  paid.  If 
that  title  is  bad  in  whole  or  in  part,  he  obtains,  nevertheless, 
aU  that  was  sold,  or  that  he  purchased.  An  indefeasible 
title  was  not  sold,  or  authorized  to  be  sold ;  nor  was  there 
any  other  title  or  right  than  that  of  the  intestate  subject  to 
be  sold  under  the  decree  of  the  court  of  probate. 

The  decree  of  the  chancellor  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  conformity  to  this  opin- 
ion.    The  appellees,  Dawkins,  Culver  and  Searcy,  must  pay 
the  costs  of  this  appeal. 
Vol.  liv. 
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Perry  v.  Hurt,  Corbiii  &  Atkins. 

Attachment. 

1..  Attvxhment ;  tvhat  defects  cured  on  appeal  from  justice  to  circuit  court. — De- 
fects in  a  suit  oommenced  by  attachment  before  a  justice  of  the  peace,  whether 
in  the  affidavit  or  writ,  by  the  express  terms  of  the  statute,  are  cured  on  ap- 
peal to  the  circuit  court.  • 

2.  Abatement,  plea  in;  when  properly  r^ected. — A  plea  in  abatement  not  filed 
at  the  term  to  which  the  appeal  Irom  the  justice  is  returnable,  may  be  rejected 
for  that  reason. 

3.  Saretie^s  on  appeal  bond ;  of  ichat  cannot  complain. — Neither  the  principal 
nor  sureties  upon  an  appeal  bond,  from  a  justice's  court  to  the  circuit  court, 
can  complain  that  that  court  rendered  judgment  against  the  sureties,  in  the 
names  used  by  them  in  executing  the  bond. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J,  Saffold. 

The  appellees,  Hurt,  Corbin  and  Atkins,  commenced  suit 
against  the  appellant,  "E.  E.  Perry,"  by  attachment  in  a 
justice's  court. 

The  affidavit  which  was  sworn  to  by  W.  T.  Atkins,  stated 
that  "  K.  E.  Perry  is  justly  indebted  to  Hurt,  Corbins  & 
Atkins,  in  the  sum  of  $98.60,  after  allowing  all  just  off-sets 
and  discounts,  and  that  said  E.  E.  Perry  is  about  to  leave 
the  State  for  the  purpose  of  defrauding  his  creditors,  and 
that  the  attachment  was  not  sued  out  for  the  purpose  of 
vexing,"  &c. 

Perry  pleaded  in  abatement  that  his  name  was  Robert  E. 
Perry,  and,  (after  craving  oifer  of  the  writ  of  attachment,) 
that  it  recited  that  "E.  E.  Perry  was  indebted  to  W.  T.  At- 
kins, and  he,  said  Atkins,  had  made  affidavit  and  given 
bond,"  kc,  whereas  the  affidavit  stated  that  Perry  was  in- 
debted to  Hurt,  Corbin  &  Atkins ;  (after  craving  oyer  of  the 
affidavit,)  that  it  did  not  show  that  the  defendant  resided  out 
of  the  State,  or  absconds  or  secretes  himself,  so  that  the  or- 
dinary process  of  law  could  not  be  served  on  him,  or  that 
he  was  about  to  move  his  property  out  of  the  State,  or  fraud- 
ulently to  dispose  it." 

The  justice,  on  motion  of  the  plaintiff,  allowed  an  amend- 
ment of  the  affidavit,  so  as  to  read  that  "Eobert  E.  Perry  is 
justly  indebted  to  P.  T.  Hurt,  W.  A.  Corbin  and  the  said  W. 
T.  Atkins,  partners  doing  business  under  the  firm  name  and 
style  of  Hurt,  Corbin  &  Atkins,"  and  the  bond  and  writ  to 
be  amended  so  as  to  correspond. 

The  defendant  excepted  to  the  allowance  of  these  amend- 
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ments.  Thereupon  the  justice  sustained  a  demurrer  to  the 
pleas  in  abatement.  Judgment  having  been  rendered  for 
the  plaintiffs,  Perry  sued  out  an  appeal,  returnable  to  the 
spring  term,  1872,  of  the  circut  court,  giving  a  supersedeas 
bond,  signed  by  J.  M.  Clay  and  Burns  &  Co.,  as  sureties. 
Nothing  appears  to  have  been  done  in  the  cause  until  the 
fall  term,  1873,  when  Perry  filed  similar  pleas  in  abatement 
to  those  filed  in  the  justice's  court.  These  pleas  were  "quashed 
and  rejected,"  and  a  trial  was  had,  which  resulted  in  a  ver- 
dict for  the  plaintiffs,  and  thereupon  the  court  rendered 
judgment  for  the  amount  of  the  debt  and  costs,  and  the 
judgment  entry  recites,  that  "  it  appearing  to  the  court  that 
J.  M.  Clay  and  Burns  &  Co.,  are  the  sureties  of  defendant, 
on  the  appeal  bond,  to  remove  the  cause  from  the  justice's 
court  to  this  court  by  appeal,  it  is  considered  that  the  plain- 
tiff have  and  recover  of  the  said  J.  M.  Clay  and  Bums  &  Co." 
the  amount  of  the  judgment,  &c. 

It  is  now  assigned  for  error,  that  the  circuit  court  "  erred 
in  quashing  the  pleas  in  abatement,  and  in  rendering  judg- 
ment against  appellant's  sureties  by  their  surnames." 

Beid  &  May,  for  appellant, 

Bkooks,  Haeralson  &  EoY,  contra. 

BRICKELL,  C.  J.— There  is  no  error  in  this  record.  On 
an  appeal  to  the  circuit  court  from  the  judgment  of  a  jus- 
tice of  the  peace,  the  cause  must  be  tried  without  regard  to 
any  defect  in  the  process,  or  other  proceedings  before  the 
justice. — R.  C.  §  2772.  If  the  suit  was  commenced  by  attach- 
ment, defects  in  the  affidavit  or  the  writ,  are,  on  appeal, 
cured  by  the  statute. —  Clough  v.  Johnson,  9  Ala.  425.  The 
only  defenses  the  circuit  court  can  regard,  are  such  as  reach 
the  merits  of  the  case. — McCrary  v.  Smith,  7  Ala.  157;  Sla- 
ton  V.  A'pperson,  15  Ala.  721 ;   Thompson  v.  Pierce,  2  Stew.  427. 

If  the  plea  in  abatement  could  ever  have  been  available, 
it  came  too  late,  at  the  fourth  term,  after  the  appeal  was  re- 
turned. It  should  have  been  filed  at  the  return  term  of  the 
appeal. —  Vaughn  v.  Robinson,  22  Ala.  519. 

The  judgment  rendered  against  the  sureties  on  the  appeal 
bond,  was  properly  rendered  against  them  in  the  names  they 
used  in  its  execution.  It  is  not  for  them  to  say,  or  for  the 
appellant  to  say,  now,  that  they  did  not  use  names  by  which 
they  are  suable. 

The  judgment  is  affirmed. 

Vol.  liv. 
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Nelson,  Adm'r  v»  Mitchell. 

Motion  to  dismiss  Appeal. 

Appeal ;  ithal  not  such  final  decree  an  will  support. — An  order  by  the  probata 
judge,  requiring  nn  administrator,  upon  application  of  a  surety  to  be  released, 
to  give  a  new  bond,  and  in  default  thereof  that  he  be  removed,  is  not  such  a 
final  order  or  decree  as  will  support  an  appeal.  > 

Appeal  from  Probate  Court  of  Dallas. 

Appellee,  who  was  surety  on  the  bond  of  appellant  as  gen- 
eral administrator  of  Dallas  county,  filed  his  petition  asking 
to  be  relieved  as  such  surety,  and  that  the  appellant  be  re- 
quired to  give  a  new  bond,  &c. 

On  the  hearing  of  the  petition,  the  probate  judge  ordered 
the  appellant  to  give  a  new  bond  in  the  sum  of  twenty 
thousand  dollars,  within  sixteen  days,  and  on  failure  to  do 
so,  that  he  be  removed.  From  this  order  appellant  sued  out 
this  appeal,  and  motion  is  now  made  to  dismiss  it,  because 
no  final  decree  has  been  rendered  to  support  it. 

Egbert  H.  Sterhitt,  for  the  motion. 

Johnston  &  Nelson,  contra. 

BEICKELL,  C.  J. — ^The  statutes  enumerate  many  orders 
or  decrees  the  court  of  probate  has  jurisdiction  to  render, 
and  authorize  an  appeal  from  them.  In  addition,  an  appeal 
is  given  from  a  final  judgment,  order,  or  decree  of  the  judge 
of  probate,  in  any  suit  or  proceeding  before  the  court  of  pro- 
bate.—R.  C.  part  2,  title  4,  ch.  11,  §  3485.  The  order  from 
which  this  appeal  is  taken  is  not  one  of  the  orders  specially 
enumerated,  nor  is  it  a  final  order  or  decree,  from  which  an 
appeal  is  authorized.  The  final  order  or  decree,  which 
would  have  disposed  of  the  proceeding,  was  the  order  to  be 
made,  (if  the  appellant  failed  to  execute  an  additional  bond,) 
removing  him  from  the  general  administration.  That  order 
is  one .  of  those  specially  enumerated  in  the  statutes,  from 
which  an  appeal  may  be  taken. — R.  C.  §  2244.  Until  its 
rendition,  the  proceeding  was  in  fieri,  under  the  control  of 
the  court  of  probate.  It  may  never  have  been  rendered, 
the  court  retracing  its  steps  and  revoking  the  order  of  which 
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complaint  is  made,  or  the  appellant,  by  a  compliance  with 
the  order,  may  have  avoided  its  rendition.  If  he  has  com- 
plied with  it,  such  compliance  may  be  a  waiver  of  the  error, 
if  any,  which  has  intervened.  If  it  is  not,  and  a  judgment 
of  reversal  should  be  pronounced,  would  it  destroy  the  force 
and  obligation  of  the  additional  bond?  The  order  is  in  its 
nature  interlocutory— a  mere  step  in  the  progress  of  the 
cause  to  a  final  decree.  In  the  rendition  of  such  orders,  er- 
rors prejudicial  to  parties  may  occar.  The  remedy  for  cor- 
rection is  not  an  appeal,  nor  is  it  now  within  our  province  to 
inquire  and  determine  what  is  the  appropriate  remedy. 
The  motion  to  dismiss  the  appeal  must  be  sustained. 


Bottoms  &  Powell  1^.  Brewer  &  Brewer. 

Petition  to  Probate  Judge  to  raise  Dam,  &c. 

1.  Taking  of  property ;  what  constitutes. — Conferring  the  right  to  divert  or 
obstruct  the  flow  of  water,  in  the  erection  or  raising  of  a  dam,  and  con- 
struction of  a  mill,  is  authorizing  a  taking  away  of  private  property,  as  much 
so  as  if  lauds  were  taken;  and  under  the  Constitution,  no  such  right  can  be 
exercised,  iinlees  the  mill  is  one  that  grinds  for  the  public,  under  regulations 
established  by  law. 

2.  Proceedbuj  to  raise  dam,  &c. — The  jurisdiction  conferred  by  statute  on 
the  probate  judge  to  authorize  the  erection  of  dams  on  water  courses,  is 
special  and  limited,  and  when  the  proceedings  under  it  are  assailed. on  error, 
the  record  must  affirmatively  show  every  fact  necessary  to  uphold  the  juris- 
diction. 

3.  iSame  — It  is  a  fatal  defect  to  proceedings  under  the  statute  for  the  rais- 
ing and  erection  of  a  dam,  when  questioned  on  appeal,  that  the  record  fails 
to  show  that  the  dam  was  originally  erected  under  order  of  the  court,  or  that 
the  mill  is  to  be  a  public  mill  as  doiined  by  the  statute. 

Appeal  from  Circuit  Court  of  Dale. 

Tried  before  Hon.  H.  D.  Clayton. 

Appellees  being  owners  of  both  banks  of  an  unnavigable 
stream  in  Dale  county,  known  as  "Cotton  creek,"  made  ap- 
plication to  the  probate  judge  for  permission  to  raise  a  dam, 
owned  by  them,  nine  feet,  for  the  purpose  of  supplying  water 
for  "a grist  mill  and  cotton  gin."  The  jury,  in  their  inquest, 
ascertained  that  certain  lands  belonging  to  Bottoms  <fe  Pow- 
ell would  be  overflowed  by  the  raising  of  the  dam,  and  as- 
sessed the  damages  at  one  dollar  per  acre. 

Bottoms  &  Powell  appealed  to  the  circuit  court,  and  judg- 
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ment  adverse  to  them  having  been  there  rendered,  they  bring 
the  case  here  b^  appeal. 

It  is  now  assigned  for  error,  that  the  proceedings  fail  to 
show  that  the  dam  proposed  to  be  raised  is  for  a  water  grist 
mill  that  grinds  for  toll,  and  also  that  the  petition  is  for 
raising  a  dam  to  supply  a  "grist  mill  and  cotton  gin." 

W.  C.  Oates,  for  appellant 

W.  D.  BoBERTS,  and  J.  M.  Caemichael,  contra. 

BRICKELL,  C.  J. — The  jurisdiction  conferred  on  the  pro- 
bate judge  to  authorize  the  erection  of  mills  and  the  con- 
struction of  dams  on  water  courses,  is  sjoecial  and  limited, 
wholly  of  statutory  origin.  When  the  proceedings  are  ques- 
tioned on  error,  intendments  or  inferences  to  support  them 
are  not  made,  the  record  must  affirmatively  show  every  fact 
necessary  to  sustain  the  jurisdiction. — Oicen  v.  Jordan,  27 
Ala.  608 ;  Martin  v.  Rwshton,  42  Ala.  289.  At  common  law 
every  riparian  proprietor  may  erect  a  mill  on  a  stream  run- 
ning through  his  lands.  This  right  he  could  not  exercise  so 
as  to  affect  the  equal  rights  of  proprietors  above  and  below 
him. — Hendriclcs  v.  Johnson,  6  Port.  472  ;  Rosser  v.  Bandolph, 
1  Port.  238.  Each  riparian  proprietor  has  the  right  to  the 
use  of  the  flow  of  the  water  in  its  natural  course,  and  its  ob- 
struction or  diversion  to  the  prejudice  of  any  one,  affords  a 
cause  of  action. — Hendricks  v.  Johnson,  supra.  The  statute 
conferring  on  the  probate  judge  the  jurisdiction  exercised  in 
this  case,  were  designed  to  provide  a  mode  by  which  the  in- 
jury different  proprietors  would  sustain  from  the  erection  by 
one,  of  a  mill  and  dam  on  a  water  course  running  through  or 
along  the  boundary  of  his  lands,  and  the  means  of  compen- 
sation for  it,  could  be  ascertained ;  and  such  compensation 
being  paid,  to  afford  protection  and  immunity  from  future 
actions  because  of  the  obstruction  or  diversion.  They  also 
authorize,  when  the  lands  on  each  side  of  the  stream  are  not 
owned  by  the  proprietor  proposing  to  erect  the  mill,  the  con- 
demnation of  one  acre  of  land  on  the  opposite  side  for  the 
abatement  of  the  dam.  If  it  is  proposed  to  raise  a  dam, 
erected  under  authority  of  the  statute,  an  apphcation  to  and 
order  of  the  judge  of  probate  is  necessary,  and  the  same 
course  of  proceeding  pursued  as  if  the  application  was  to 
erect  a  new  dam.  The  mills  established  under  these  statu- 
tory proceedings,  are  public  mills. — E.  C.  §§  2481-2508. 
They  are  under  legislative  control,  subject  to  the  statutory 
regulations  in  reference  to  the  order  in  which  they  shall 
grind  grain,  and  the  measure  of  toll  which  may  be  taken. — 
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R.  C.  §§  1293-4.  The  constitutionality  of  these  statutes,  so 
far  as  they  authorize  the  taking  of  private  property  in  the 
erection  of  a  mill,  and  the  construction  of  the  dam,  can  be 
vindicated  only  on  the  ground  that  the  mill  is  public,  every 
citizen  having  the  right,  under  the  regulations  prescribed  by 
law,  to  have  his  grain  ground  there. — Sadler  v.  Langham, 
34  Ala.  315.  Conferring  the  right  to  divert  or  obstruct  the 
flow  of  water,  is  a  taking  away  of  private  property,  as  well  as 
the  taking  of  land. 

The  question  arises,  does  it  affirmatively  appear  from  this 
record  that  the  probate  judge  had  the  jurisdiction  the  statute 
confers  ?  The  application  is  for  authority  to  raise  an  exist- 
ing dam,  not  for  authority  to  erect  a  new  dam.  The  juris- 
diction to  authorize  the  raising  of  a  dam,  is  dependent  on 
the  fact  that  the  dam  was  originally  erected  under  the  order 
of  the  court.  In  reference  to  this  fact  the  record  is  entirely 
silent.  The  existing  dam,  consistently  with  every  averment 
or  recital  of  the  record,  may  have  been  erected  by  a  riparian 
proprietor,  in  the  exercise  of  his  common  law  right,  and  not 
under  the  authority  of  the  probate  judge. 

The  application,  and  the  record  is  also  silent  as  to  the 
character  of  the  mill.  It  is  not  shown  that  it  is  in  the  words 
of  the  statute,  "a  water  grist  mill  that  grinds  for  toll,"  and 
consequently  a  public  mill,  at  which  the  public  have  rights. 
It  may  have  been  erected  and  used,  and  the  proposed  rais- 
ing of  the  dam  intended  only  for  the  private  individual  use, 
convenience  and  benefit  of  the  appellees.  The  probate 
judge  was  without  jurisdiction  under  the  statute,  to  make 
any  order,  or  take  the  statutory  course  of  proceeding  in  this 
cause.  We  will  not  now  inquire  whether  the  probate  judge 
has  any  jurisdiction  to  make  an  order  for  the  erection  of  a 
cotton  gin,  and  if  he  has  not,  whether  an  application  asking 
the  privilege  of  erecting  a  dam  for  a  grist  mill  and  cotton 
gin  can  be  entertained. — Harding  v.  Goodlett,  3  Yerg.  41 ;  Sad- 
ler V.  Langham,  snpra.  For  the  reasons  stated  the  jurisdic- 
tion conferred  by  the  statute  is  not  affirmatively  shown,  and 
the  order  and  proceedings  cannot  be  supported. 

The  judgment  of  the  circuit  cotirt  must  be  reversed  and 
the  cause  remanded. 

Vol;.     lilV. 
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Rea,  pro  ami,  v,  Long'street  &  Sedg- 
wick. 

Bill  in  Equity  to  remove  Cloud  on  Title. 

1.  Cloud  on  title  ^  jurisdiction  of  equity  to  remove  and  lyreveivl. — A  court  of 
equity  will  not  only  order  the  cancellation  of  deeds  or  other  instruments,  by 
which  a  cloud  is  cast  on  the  title,  injurious  to  the  true  owner,  but  will  inter- 
fere by  preventive  remedies,  whenever  a  fixed  determination  is  evinced  to 
make  a  sale,  which,  if  made,  will  cast  a  cloud  upon  the  title,  injuring  the 
owner,  and  which  it  would  be  unconscientious  to  suflfer  made,  as  a  source  of 
title  adverse  to  him. 

2.  Siirne  ;  tent  for  deteiinininij. — The  true  test  to  determine  whether  an  in- 
strument casts  a  cloud  on  the  title,  is  this:  "Would  the  owner  of  the  property, 
in  au  action  of  ejectment  by  the  adverse  party  founded  on  the  deed,  be  re- 
quired to  introduce  evidence  to  defeat  a  recovery?"  If  such  proof  would  be 
necessary,  the  cloud  would  exist ;  if  the  action  would  fall  of  its  own  weight, 
without  proof  iu  rebuttiil,  no  occasion  would  arise  for  equitable  interference. 

3.  .Sfijr/ie;  toliat  constitutes  cloud. — A  deed  void  on  its  face  presents  no  ground 
for  equitable  interference;  nor  does  the  sale  of  the  land  as  the  property  of  a 
mere  stranger,  with  whom  the  true  owner  is  not  connected,  and  from  whom  he 
does  not,  mediately  or  immediately,  derive  title. 

4.  Sume ;  bill  to  remove,  when  icithout  equity. — A  bill  by  a  married  woman 
showing  that,  with  moneys  of  her  statutory  estate,  she  purchased  lands,  and 
received  a  conveyance  direct  from  a  third  person — the  husband  not  being  con- 
nected with  the  consideration,  the  title,  or  its  conveyance  -and  seeking  to  pre- 
vent a  sale  of  the  land,  under  judicial  process  against  her  husband,  is  without 
equity;  for  such  a  pale  would  not  cloud  her  title. 

5.  Decree;  when  cannot  1)e  supported. — If  the  allegations  of  the  bill  do  not 
authorize  the  relief  prayed,  a  decree  in  complainant's  favor  cannot  be  sup- 
ported, although  the  evidence  may  show  that  she  is  entitled  to  relief. 

6.  Title ;  remedy  to  test  righttnltiess  of  levy  on  land. — A  motion  to  set  aside  the 
levy  of  an  attachment  on  land,  can  only  be  made  by  a  party  or  privy  to  the 
process;  and  it  is  only  as  to  personalty  that  a  trial  of  the  right  of  property 
can  be  claimed;  and  where  lands  of  one  person  have  been  levied  ou,  under 
execution  against  another,  a  resort  to  either  remedy,  by  the  party  claiming 
the  land,  for  the  purpose  of  testing  the  title,  would  be  au  anomaly  iu  judicial 
proceedings. 

Appeal  from  Chancery  Court  of  Chambers. 

Heard  before  Hon,  B.  B.  McCraw. 

The  appellant,  Mary  L.  Kea,  filed  this  bill  against  Long- 
street  <t  Sedgwdck,  and  others  of  her  husband's  creditors, 
who,  under  attachments  against  his  estate,  had  le\ded  on, 
and  were  proceeding  to  sell  her  lands. 

The  bill  alleges  that  complainant,  with  moneys  of  her 
statutory  estate,  purchased  the  lands  from  one  Jane  Kea,  and 
received  a  convej^ance  direct  to  herself,  which  was  duly  re- 
corded in  1870 ;  that  in  1872  appellees,  creditors  of  her  hus- 
band, commenced  suit  against  him  in  a  court  of  law,  for  his 
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debt,  under  which  attachments  were  levied  on  her  lands ; 
that  she  had  sold  said  lands  and  given  bond  for  title,  on  pay- 
ment of  the  purchase  money ;  that  the  purchaser  refused  to 
pay  the  purchase  money  on  account  of  the  levy  of  the  at- 
tachments, and  that  the  levy  of  said  attachment  cast  a  cloud 
upon  her  title,  and  prevented  the  consummation  of  the  sale 
to  the  purchaser,  &c. 

The  bill  prayed  that  the  levy  of  said  attachments  upon 
the  lands,  be  set  aside  and  annulled,  and  that  the  appellees 
be  perpetually  enjoined  from  selhng  the  lands  under  the  at- 
tachments. 

The  answers  admit  the  execution  of  the  deed  by  Jane 
Rea  to  the  complainant,  and  also  the  levy  of  the  attachments 
upon  the  lands.  They  deny,  however,  that  complainant  paid 
any  consideration  for  the  lands,  and  aver  that  her  husband 
being  at  the  time  insolvent  and  contemplating  bankruptcy, 
conveyed  the  lands  in  controversy,  which  he  then  owned,  to 
appellant's  grantor,  and  that  the  several  conveyances  from 
him  to  Jane  Rea,  and  from  her  to  appellant,  were  fraudulent 
transactions,  entered  into  by  the  parties  with  the  intent  to 
hinder,  delay  and  defraud  appellees  and  other  creditors  of 
appellant's  husband. 

The  answers  also  set  up  other  matters  of  defense,  not  ma- 
terial in  the  view  which  the  court  took  of  this  case. 

The  cause  was  submitted  on  bill,  answers  and  testimony, 
and  the  chancellor  dismissed  the  bill  without  prejudice ; 
hence  this  appeal. 

W.  H.  Denson,  for  appellant. — The  case  made  shows  an 
attempt  to  subject  the  statutory  estate  of  the  wife  to  the 
payment  of  the  husband's  debt. — Bihh  v.  Pope,  43  Ala.  201. 
The  proceeding  is  therefore  unauthorized  and  inequitable. 
The  attachments  are  clouds  upon  the  title  of  appellant  and 
she  can  resort  to  equity  to  remove  this  cloud,  and  to  prevent 
the  still  greater  cloud  which  would  have  been  cast  on  the 
title,  if  a  sale  had  been  made  under  the  attachments. — 
11  Ala.  295;  1  Johns.  Ch.  517;  47  Ala.  317. 

E.  G.  RiCHAEDS,  and  J.  J.  Robinson,  contra. 

BRICKELL,  C.  J. — It  is  settled  that  courts  of  equity 
have  jurisdiction  to  remove  a  title,  or  claim  of  title,  which 
may  operate  as  a  cloud  upon  the  title  of  the  true  owoier, 
from  which  an  injury  to  him  may  be  reasonably  appre- 
hended ;  and  for  that  purpose  may  decree  that  deeds,  or 
other  instruments,  by  which  such  cloud  is  created,  shall  be 
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fiven  up  and  cancelled. — 2  Story's  Eq.  §  700 ;  Willard's  Eq. 
02;  Hamilton  v.  Cummings,  1  Johns.  Chan.  516;  Pettit  v. 
Shepherd,  5  Paige,  50 ;  Lyon  v.  Hunt,  11  Ala.  295 ;  Posey  v. 
Conivay,  10  Ala.  811. 

The  principle  is  extended  so  as  to  authorize  equitable  in- 
terference, when  a  party  evinces  a  fixed  determination  to 
make  a  sale,  which,  if  made,  will  cast  a  cloud  upon  the  title, 
injuring  the  owner,  and  which  it  would  be  against  conscience 
to  suffer  made,  as  a  source  of  title  adverse  to  him. — Pettit  v. 
Shepherd,  supra;  Tucker  v.  Kenniston,  41  N.  H.  270;  Kim- 
herly  v.  Sells,  3  Johns.  Chan.  471 ;  Bank  U.  S.  v.  Schulty, 
2  Ohio,  505  ;  Key  City  Gas  Light  Co.  v.  3Iimsell,  19  Iowa,  306 ; 
Christie  v.  Hale,  46  111.  117  ;  Pixley  v.  Huggins,  15  CaL  127. 
Every  conveyance  from  the  grantor,  through  whom  the  party 
complaining  deduces  title,  not  void  on  its  face,  but  the  inva- 
hdity  of  which  can  be  made  apparent  only  on  evidence  of 
extrinsic  facts,  necessarily  casts  a  cloud  upon  the  title.  It 
will  embarrass  the  alienation  of  the  estate,  and  freedom  of 
alienation  it  is  the  policy  of  the  law  to  promote.  It  will 
render  the  true  owner  uneasy  in  the  possession  and  enjoy- 
ment of  the  estate,  because  it  may  at  any  time  be  the  found- 
ation of  litigation ;  and  it  awakens  suspicions  of  his  title  in 
the  minds  of  others,  though  when  the  facts  are  developed 
its  invalidity  may  be  as  apparent  as  if  written  on  its  face. 
These  facts  may  rest,  to  a  great  degree,  in  the  memory  of 
witnesses,  who  may  be  dispersed,  or  may  die ;  or  they  may 
be  obscured  by  the  wearing  away  of  human  remembrance. 
The  litigation  arising  when  the  facts  in  controversy  are  of 
recent  occurrence  and  fresh  in  the  minds  of  witnesses,  can 
be  always  more  justly  determined  than  that  arising  after  a 
long  lapse  of  time.  It  is  better  for  all  parties  in  interest, 
better  for  the  community,  that  disputed  titles  to  real  estate 
should  be  speedily  quieted.  A  decree  of  the  court  of  chan- 
cery quieting  the  title,  gives  to  the  true  owner  a  sense  of 
security,  higher  than  that  he  would  derive  from  the  most 
solemn  conveyance,  though  it  may  add  nothing  in  hiAv  to  its 
validity.  It  inspires  in  others  a  confidence  in  the  title  they 
would  not  extend  to  another  not  having  received  judicial 
sanction.  If  the  adverse  title  is  superior  to  that  of  the  party 
in  possession,  the  decree  pronouncing  its  superiority  removes 
all  cause  for  future  litigation ;  gives  to  it  its  real  value ; 
while  without  it  the  value  is  merely  speculative ;  its  transfer 
champertous ;  and  it  leaves  the  alienation  and  descent  of  the 
estate  clouded  and  uncertain. 

The  authorities  are  not  very  harmonious  on  the  power  of 
a  court  of  equity  to  intervene  to  prevent  a  cloud  on  the  title, 
by  sales  under  judicial  process,  against  one  who  has  no  title. 
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When  no  question  of  fraud  arises,  and  it  is  only  a  matter  of 
superiority  of  title,  deduced  from  the  same  source,  the  de- 
cisions of  this  court  have  conclusively  settled,  that  the  power 
exists,  and  should  be  exercised. — Burt  v.  Cassety,  12  Ala, 
734;  Downing  v.  Mann^  43  Ala.  266  ;  Martin  v.  Heivift,4AA\8i. 
418.  Whether,  when  a  creditor  acting  in  good  faith,  having 
reason  to  believe  that  a  conveyance  made  by  his  debtor,  is 
fraudulent  and  void,  and  who  is  seeking  by  legal  process,  and 
a  sale  under  it,  to  avoid  the  conveyance,  will  be  arrested  and 
compelled  to  litigate  the  title  in^a  court  of  equity,  is  a  ques- 
tion of  importance  this  case  in  its  present  aspect  does  not 
present. —  Gunn  v.  Harrison,  7  Ala.  585;  Marriott  v.  Givens, 
8  Ala.  694;  Tuc^ker  v.  Kenniston,  47  N.  K  272;  Freeman  v. 
Elmmdorf,  3  Hals.  Ch.  475,  655. 

It  is  difficult  to  state  any  general  rule,  which  can  be  relied 
on,  as  determining  what  constitutes  such  a  cloud  on  the  title 
as  will  authorize  the  interference  of  a  court  of  equity  for  its 
prevention.  Generally,  an  action  at  law,  or  a  suit  in  equity, 
will  not  be  entertained  until  there  is  an  actual  disturbance 
of  rights.  Exceptions  to  this  rule  are,  and  have  been  long 
recognized  in  a  court  of  equity,  and  the  jurisdiction  of  that 
court  is  often  exercised  to  prevent,  as  well  as  to  redress  in- 
jury. An  injury  reasonably  apprehended  to  an  existing 
right,  which,  if  not  prevented,  will  be  irreparable  ;  or  an  ina- 
bility to  defend  and  protect  himself  on  common  law  princi- 
ples against  some  act  en  pais,  or  some  legal  proceeding  of 
his  adversary,  will  authorize  the  party  to  invoke  the  inter- 
ference of  a  court  of  equity.  A  mere  fear  of  suit ;  or  that 
another  merely  questions  one's  title,  or  even  asserts  a  hostile 
title,  will  not  justify  the  court  in  intervening  and  compelling 
litigation,  which  might  not  otherwise  arise. —  Wilkes  v.  Wilkes, 
4  Edw.  Ch.  730;  Scott  v.  O^iderdonk,  14  N.  Y.  (4  Kernan)  12. 

The  true  test  recognized  by  the  authorities  in  this  State  : 
"would  the  owner  of  the  property,  in  an  action  of  ejectment 
brought  by  the  adverse  party,  founded  upon  the  deed,  be 
required  to  offer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary  the  cloud  would  exist ;  if  the  proof 
would  be  unnecessary,  no  shade  would  be  cast  by  the  pres- 
ence of  the  deed.  If  the  action  would  fall  of  its  own  weight, 
without  proof  in  rebuttal,  no  occasion  could  arise  for  the 
equitable  interposition  of  the  court." — Fixly  v.  Htiqgins, 
15  Cal.  133 ;  Moore  v.  Cohb,  14  Wis.  217.  A  court  of  equity 
will  not  interfere  to  prevent  or  remove  a  cloud  which  can 
only  be  shown  to  be  prima  facie  a  good  title,  by  leaving  the 
plaintiff's  title  entirely  out  of  view.  It  is  always  assumed, 
when  the  court  interferes,  that  the  title  of  the  party  com- 
plaining is  affected  by  a  hostile  title,  apparently  good,  but 
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really  defective,  and  inequitable  bj  something  not  appearing 
on  its  face.  Hence,  the  court  never  intervenes  to  cancel  or 
remove  as  a  cloud  on  the  title,  a  deed  void  on  its  face.  Such 
a  deed  needs  only  exhibition  to  be  condemned  at  law  or  in 
equity,  and  can  cast  no  shade  on  the  title. — Posey  v.  Comuay, 
10  Ala.  811 ;  Van  Doren  v.  Mayor,  9  Paige,  388 ;  Wiggins  v. 
Mayor,  ib.  23.  A  sale  of  the  land  of  the  true  owner,  as  the 
property  of  a  mere  stranger,  Avith  whom  he  is  not  connected, 
from  whom  he  does  not  mediately  or  immediately  trace  title, 
cannot  cast  a  cloud  on  his  title. — Armstrong  v.  Sandford, 
7  Minn.  53;  Montgomery  v.  McEioen,  9  Minn.  107. 

The  bill  does  not  show  that  the  husband  of  the  complain- 
ant ever  had  any  right  or  title  to  the  lands,  on  which  the  at- 
tachments have  been  levied ;  nor  that  she  claims  the  lands 
from  or  through  him  directly  or  indirectly.  In  all  its  allega- 
tions, it  negatives  the  supposition  that  he  ever  had  any  con- 
nection with  the  title  or  its  conveyance,  or  the  consideration 
supporting  the  conveyance.  The  complainant  herself,  with 
moneys  of  her  statutory  separate  estate,  purchased  the  lands 
of  a  third  person,  who  made  a  conveyance  directly  to  her. 
All  right  or  interest  in  her  husband,  past  or  present,  is  ex- 
cluded by  these  allegations.  A  sale  of  the  lands  under  judi- 
cial process  against  the  husband,  would  not  affect  her  title — 
could  cast  no  cloud  on  it.  A  conveyance  derived  from  such 
sale  would  not  constitute  a  title  prima  facie  good  against  her. 
It  would  not  support  an  action  of  ejectment  against  her,  if 
she  offered  no  evidence  to  sustain  her  title,  or  to  show  the 
invalidity  of  that  appearing  on  the  conveyance.  The  action 
would  fall  of  its  own  weight,  though  the  complainant  should 
be  passive,  not  giving  evidence  in  defense.  We  are  not 
aware  of  any  authority  which  authorizes  the  interference  of 
a  court  of  equity  to  prevent  such  a  sale,  as  the  complainant 
apprehends,  which,  if  made,  is  incapable  of  working  her  any 
other  injury  than  to  arouse  unreasoning  fears  or  suspicions 
of  her  title  in  the  minds  of  others. 

The  equity  of  every  bill  must  be  determined  by  its  allega- 
tions, and  these  must  support  any  decree  which  may  be  ren- 
dered on  it,  in  favor  of  the  complainant.  It  is  probable,  if 
the  facts  appearing  in  evidence  had  been  aveiTed  in  the  bill, 
the  complainant  would  have  been  entitled  to  relief,  for  it  is 
shown  the  grantor  of  the  complainant  derived  title  from  the 
husband,  and  the  purpose  on  the  part  of  the  attaching  cred- 
itors is  to  controvert  the  validity  of  the  several  conveyances. 
For  this  reason,  we  suppose  the  chancellor  dismissed  the  bill 
without  prejudice. 

It  is  scarcely  necessary  to  say  that  the  argument  of  the 
appellees,  that  the  complainant  had  an  adequate  remedy  at 
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law,  by  moving  the  court  to  set  aside  the  levy  of  the  attach- 
ments, or  by  claiming  a  trial  of  the  right  of  property,  under 
the  statute,  is  not  tenable.  Either  would  have  been  an  anom- 
aly in  judicial  proceedings.  A  motion  to  set  aside  the  levy 
of  an  attachment,  or  of  an  execution,  can  only  be  made  by  a 
party  or  privy  to  the  process.  It  is  a  remedy  for  the  pre- 
vention of  the  abuse  of  the  process  by  the  officer,  or  the 
prevention  of  injury  to  the  parties  by  his  irregularities,  or 
errors,  and  not  a  mode  of  trying  the  title  to  the  property  on 
which  the  process  may  have  been  levied.  A  trial  of  the  right 
to  personal  property  only,  not  of  the  right  to  land,  can  be 
claimed  under  the  statute.  The  defect  in  the  appellants' 
bill,  is,  that  under  its  allegations,  the  levy  of  the  attach- 
ments, and  threatened  sales,  are  not  of  injury  to  her — are 
incapable  of  affecting  her  title.  She  is  in  possession,  by  her 
vendee,  under  an  executory  contract  of  sale,  and  that  pos- 
session, a  sale  and  conveyance  under  process  issuing  on 
judgments  rendered  on  the  attachments,  would  not  disturb. 
The  purchaser  would  be  compelled  to  resort  to  ejectment  to 
disturb  it,  and  such  action  would  fail,  because  title  in  the 
defendant  in  the  attachment  could  not  be  deduced,  putting 
the  appellant  or  her  vendee,  on  proof  that  it  had  passed 
from  him  to  the  appellant.  A  case  for  equitable  interference 
is  not,  therefore,  presented  by  the  bill. 
The  decree  of  the  chancellor  is  affirmed. 


Ex  parte  Wilson. 

Petition  for  MaTtdamus. 

1.  Summary  proceedings  against  defaulting  tax  coUedors,  cf<?.;  what  pminsions 
cf  Code  applicaUe  io. — Sections  3059  and  30(50  of  the  Revised  Code,  authorizing 
summary  judgments  against  defaulting  tax  collectors  and  probate  judges,  are 
not  the  only  provisions  governing  such  proceedings,  but  must  be  construed  in 
connection  with  §  3026  of  the  first  part  of  the  chapter  relating  to  "summary 
judgments,"  of  which  sections  3059  and  3000  form  a  part. 

2.  Same ;  tchat  wiU  not  operate  a  discontinuance  of. — These  sections,  thus  con- 
strued, authorize  judgment  against  the  parties  served,  although  the  principal 
and  other  sureties  are  not  served;  and  neither  a  discontinuance  as  to  those  not 
served,  nor  an  order  abating  the  suit  as  to  a  party  who  died  after  service,  will 
work  a  discontinuance  of  the  entire  proceeding. 

This  was  a  petition  for  mandamus,  based  upon  a  state  of 
facts  fully  set  forth  in  the  opinion. 

Rice,  Jones  &  Wiley,  for  petitioners. 

Vol.  uv. 
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MANNING,  J. — The  auditor  of  the  State,  by  notice  issued 
to  and  against  William  Falconer,  late  tax  coUecter  of  Mont- 
gomery county,  and  five  other  persons  as  sureties  on  his 
bond,  began  proceedings  for  a  summary  judgment  against 
them,  in  the  circuit  court  of  said  county,  for  money  received 
by  said  Falconer  as  such  collector  and  not  paid  over.  The 
proceeding  is  a  statutory  one  under  sections  3059  and  3060 
of  the  Eevised  Code  ;  the  first  of  which  is  as  follows : 
"Judgment  must  in  like  manner  be  summarily  rendered  in 
favor  of  the  comptroller  of  public  accounts,"  [now  called 
auditor,]  "  against  the  defaulters  hereinafter  named,"  [de- 
faulting tax  collectors  and  probate  judges,  §  3060,  ]  "and  their 
sureties  in  the  circuit  court  held  at  the  seat  of  government, 
or  in  that  of  any  county  in  which  the  defaulter,  or  his  sure- 
ties, may  reside,  on  ten  days  notice."  The  notice  was  served 
on  some  of  the  sureties  for  the  tax  collector,  but  not  on  the 
latter  or  his  surety.  Bo  wen  ;  and  afterwards,  by  order  of  the 
court,  at  the  instance  of  the  auditor,  the  action  was  discon- 
tinued as  to  them,  and  was  declared  abated  as  to  another 
who  had  died ;  whereupon  the  remaining  parties  who  had 
been  served  with  notice  of  the  motion,  insisted  that  it  was 
thereby  discontinued  as  to  them  also,  and  moved  the  court 
for  judgment  accordingly;  which  being  refused,  they  ex- 
cepted. They  now  ask  this  court,  by  a  writ  of  mandamus,  to 
require  the  cause  to  be  discontinued  as  to  them  in  the  cir- 
cuit court. 

For  petitioners,  it  is  contended,  that  according  to  said  sec- 
tions 3059  and  3060,  no  judgment  can  be  rendered  in  an 
action  of  this  summary  character,  against  the  sureties,  with- 
out it  be  rendered  against  the  principal  also.  This  would 
undoubtedly  be  so,  if  the  proceeding  were  dependent  on  those 
sections  alone.  They  are  a  portion  of  Article  V,  of  Chapter 
3,  in  "Title"  2,  and  Part  3,  of  the  Eevised  Code;  which 
"  chapter"  relates  entirely  to  "summary  judgments,"  and  is 
divided  into  six  "articles."  Of  these,  the  first,  with  the 
heading,  "  General  Rules,"  contains  several  sections  that  are 
intended  to  be  applicable  to  the  proceedings  relating  to  sum- 
mary judgments  against  all  the  officers  and  persons  men- 
tioned as  subject  to  them  in  the  next  five  articles,  exce]3t 
where  otherwise  expressly  indicated.  This  arranging  of  the 
contents  of  a  Code,  so  that  one  part  shall  be  explained  by 
another,  is  the  object  of  such  a  work.  Its  very  purpose  is, 
by  a  division  of  statutes  and  a  reduction  of  the  parts  under 
suitable  titles  into  a  systematic  whole,  to  rid  legislative  en- 
actments of  the  repetitions  in  which  they  are  apt  to  abound, 
and  so  condense  them  within  a  compass  convenient  for  use. 
Therefore,  the  sections  above  referred  to,  concerning  sum- 
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mary  judgments  against  probate  judges  and  tax  collectors, 
even  without  the  relative  phrase :  "  in  like  manner,"  refer- 
ring to  something  antecedent,  must  be  construed  in  connec- 
tion with  and  as  qualified  by  §  3026  in  "Article  I,"  contain- 
ing "general  rules" ;  which  section  is  as  follows  :  "  The  mo- 
tion may  be  made  by  the  party  aggrieved,  or  his  legal  repre- 
sentatives, against  the  person  in  default  and  his  sureties 
upon  his  official  bond,  and  judgment  must  be  rendered 
against  such  of  the  parties,  whether  principal  or  surety,  as 
may  have  received  notice  of  the  intended  motion."  Such 
was  evidently  the  view  of  this  court  in  Armstrong  v.  Holley, 
29  Ala.  305,  and  also  in  Ware  v.  Green,  37  Ala.  "49f  The 
discontinuance,  therefore,  as  to  those  on  whom  notice  was 
not  served,  did  not  operate  a  discontinuance  as  to  the  others. 

It  remains  to  consider  what  effect  was  produced  upon  the 
action  by  the  abatement  of  it  as  to  the  surety  upon  whom 
the  notice  was  served,  who  afterwards  died. 

The  law  relating  to  "summary  judgments,"  (as  they  are 
called  in  the  Code),  or  summary  proceedings  authorized  by 
statute,  and  not  according  to  the  course  of  the  common  law, 
has,  in  Alabama,  always  been  strictly  construed.  They  are 
allowed  only,  or  chiefly,  against  defaulting  officers  and  their 
sureties,  or  defaulting  attorneys  charged  with  the  collection 
of  money  for  clients,  or  in  favor  of  sureties  against  their 
principals  whose  debts  the  sureties  have  had  to  pay,  or 
against  co-sureties  who  have  failed  to  do  their  part  in  such 
payments  ;  cases  in  which  the  evidence  is  generally  direct 
and  plain,  and  often  of  record,  and  the  defendants,  persons 
with  whom,  it  is  implied,  the  courts  should  promptly  deal. 
The  progress  to  judgment  in  such  instances,  is  expected  to 
be  a  speedy  one.  It  is  not  comtemplated  that  it  shall  be 
delayed,  as  in  the  present  case  it  seems  to  have  been,  by  con- 
tinuances from  term  to  term,  making  the  proceeding  as  dila- 
tory as  the  more  formal  regular  action.  And  this  ought  not 
to  be  done,  unless,  at  least,  entries  have  been  made,  pleas 
filed  and  issues  formed,  which  will  hold  the  parties  to  be  in 
court  as  in  a  common  suit,  and  relieve  the  action  of  the  pre- 
carious character  of  a  mere  motion  for  a  summary  judg- 
ment.— See  Smith  v.  Br.  Bank,  5  Ala.  26 ;  King,  Administra- 
tor, V.  Armstrong,  14  id.  393;  Curry  v.  The  Bank,  8  Port, 
p.  372 ;  Rutherford's  Administrator  v.  Smith,  27  Ala.  417.  For, 
it  is  with  a  purpose  that  the  remedy  shall  be  "  summary" — 
that  is,  be  prompt  and  decisive — that  in  some  cases,  it  is 
allowed  by  statute,  upon  a  mere  motion  in  court  founded  on 
a  short  notice  from  the  mover. 

Because  the  action  is  thus  summary  and  out  of  the  com- 
mon order,  the  courts  are  particular  to  require  that  every- 
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tiling  shall  be  done  strictly  according  to  the  act  authorizing 
it.  No  case  will  be  brought  within  the  statute  by  intend- 
ment or  construction.  Hence,  it  has  been  held  that  unless 
so  provided  in  the  statute,  the  remedy  is  not  available  for  or 
against  an  executor  or  administrator  of  a  deceased  person, 
although  expressly  given  in  favor  of  or  against  such  person, 
if  he  were  living. — Jones,  Admr,  v.  Brooks,  30  Ala.  588 ;  3Iur- 
p/iey's  Adm'r-  v.  Br.  Bank,  5  id.  421 ;  Logan,  Adrar,  v.  Barclay, 
3  id.  361. 

In  Collier,  Gov'r,  v.  Poivell  and  Bradley,  23  Ala. .  599,  the 
motion  was  against  the  sureties  of  a  deceased  tax  collector, 
under  an  act  providing  that  the  comptroller  shall  "  move  the 
court  for  judgment  against  him  and  his  sureties  for  the 
amount  of  the  taxes  not  paid  into  the  treasury  ;  and  that  th^ 
court  shall  render  judgment  for  such  amount  on  proof  of 
fifteen  days  notice  to  the  tax  collector  against  him  and  his 
sureties,  or,  when  the  collector  absconds,  or  secretes  himself, 
or,  when  the  notice  is  returned  'not  found'  as  to  him,  then 
against  such  of  his  sureties  as  may  have  been  notified  of  the 
intended  motion."  This  act,  so  far  as  the  question  under 
consideration  is  concerned,  is  substantially  the  same  as  the 
sections  of  the  Code  applicable  to  the  case  before  us.  The 
court  held  that  because  the  tax  collector,  although  dead,  was' 
not  a  party  to  the  notice,  and  it  was  not  returned  "not  found" 
as  to  him,  the  motion  could  not  be  maintained  against  his 
sureties ;  a  decision  which  seems  not  reconcilable  with  the 
cases  of  Williamson  v.  Br.  Bank,  3  Ala.  504,  and  Bondurant 
V.  Bank,  5  Ala.  172.    See,  also,  Boring  v.  Williams,  17  Ala.  510. 

In  Ware  v.  Greene,  37  Ala.  494,  which  Avas  also  against  a 
tax  collector  and  some  of  his  sureties,  the  notice  of  the  mo- 
tion was  issued  against  the  principal  and  four  only  of  his  six 
sureties.  The  omission  of  the  other  two  was  not  in  any  way 
explained  ;  and  the  proceeding  was  under  the  same  sections 
of  the  Code  which  govern  the  cause  now  before  us.  The 
court  held,  that,  being  summary  and  highly  penal,  (25  per 
cent,  damages  are  allowed,)  it  "must  be  pursued  in  strict  con- 
formity to  the  law  authorizing  it,"  and  that  although  under 
§  2597  of  the  Code  (302G,  supra,  of  the  Eevised  Code),  per- 
haps judgment  might  be  rendered  against  "so  many  of  the 
sureties  as  received  the  notice,  omitting  those  who  were  not 
served  with  notice,  .  .  .  neither  that  section  nor  any 
other  authorizes  the  unexplained  omission  from  the  notice 
by  which  the  proceeding  is  instituted,  of  a  portion  of  the 
sureties."  Ch.  J.  Walker,  in  quahfying  this  judgment  by  the 
word  "unexplained,"  leaves  it  to  be  inferred  that  a  satisfac- 
tory reason  miglit,  perhaps,  be  assigned  for  not  instituting 
the"  motion  by  notice  against  all,  in  which  case,  the  fact  that 
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some  of  the  parties  were  dead,  and  the  law  did  not  extend 
the  remedy  against  their  executors,  or  administrators,  would 
seem  to  be  as  good  an  explanation  as  any  that  could  be 
offered,  why  the  names  of  such  deceased  parties  were  omit- 
ted. 

But,  these  cases  all  relate  to  the  institution  of  proceedings, 
to  the  right  of  the  plaintiff  according  to  the  law,  and  by  vir- 
tue of  the  course  he  has  taken,  to  maintain  the  motion  for  a 
summary  judgment,  and  not  to  the  effect  of  any  thing  after- 
wards done  or  suffered  by  one  of  the  defendants,  as  of  his 
becoming  a  bankrupt,  or  of  his  death.  It  would  be  contrary 
to  the  maxim,  actus  Dei  nemini  facit  injuriam,  to  hold  that 
when  a  plaintiff  had  properly  brought  into  court  as  de- 
fendants, several  persons  who  are  jointly  liable  to  him,  he 
should,  by  the  death  of  one  of  them,  be  deprived  of  his  right 
to  recover  of  the  others  against  whom  the  cause  of  action 
survives,  and  subjected  to  costs  by  the  dismissal  of  his  suit. 
Such  is  not  the  law  applicable  in  that  event. — Harrison  v. 
King,  Minor,  364 ;  Piffin  v.  Fenton,  Cro.  Cas.  426 ;  1  Bac. 
Abr.  (Bronv.  Ed.)  14 ;  Sumner  v.  Tileston,  4  Pick.  308. 

The  motion  for  a  writ  of  mandamus,  requiring  the  circuit 
court  to  order  an  entry  of  discontinuance,  is  denied  with 
costs. 

Stone,  J.,  not  sitting. 

Morris  v,  Beebe  &  Henshaw. 
Gerald  &  Tyler  u  Morris. 

Real  Action,  in  the  Nature  of  Ejectment. 

1.  Real  action;  paii'ies  defendant. — In  the  statutory  real  action,  as  in  eject- 
ment at  common  law,  the  tenant  in  actual  possession  is  the  only  proper  party 
defendant. 

2.  Same. — The  landlord,  though  he  may  have  title  beyond  the  term  created 
in  the  tenant,  can  not  be  made  a  defendant  in  the  first  instance,  although  un- 
der the  statute  he  has  the  right  to  intervene  as  defendant,  if  he  so  elects. 

3.  Same. — The  purpose  of  our  statute  authorizing  the  recovery  of  damages 
for  use  and  occupation,  as  an  incident  of  the  judgment  for  recovery  of  pos- 
session, was  to  avoid  the  multiplicity  of  suits  necessary  to  that  end  between 
the  parties  at  common  law  ;  it  was  not  intended  to  authorize  the  introduction 
of  defendants,  against  whom  no  judgment  could  be  rendered  but  for  damages 
and  mesne  profits,  along  with  defendants  against  whom  judgment  can  be  ren- 
dered, both  for  possession  and  damages. 

Vol.  liv. 
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4.  Plea  ;  what  sufficient  anstrer  to  action.  — A  plea  by  defendant  ' '  disclaiming 
all  right,  interest  or  possession  in  the  premises  sued  for,  at  or  since  the  com- 
mencement of  the  action,"  is  tantamount  to  a  plea  denying  possession,  and 
the  court  can  not  disregard  it,  and  render  judgment  nil  (licit  for  plaintiff  for 
the  premises  sued  for. 

5.  lieplication  ;  what  properly  disallowed. — A  replication  to  such  plea,  that 
defendant  was  in  po.ssession  by  his  tenant,  is  uo^answer  to  it,  but  a  departure 
from  the  plea,  and  is  jjroperly  stricken  out. 

6.  Tenants  of  purcliaserr  at  sheriff's  sale;  when  may  hn  ousterl. — Tenants 
holding  under  a  purchaser  of  land  at  sheriffs  sale,  may  be  ousted  by  one  who 
redeems,  under  the  statute,  from  the  landlord,  although  the  lease  by  its  terms 
extends  bejond  that  time.  The  estate  of  the  landlord,  though  absohite  until 
redemption,  is  destroyed  thereby,  and  with  it  fall  the  lease  and  other  mere 
dependencies  or  incidents. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  James  Q.  Smith. 

This  was  a  real  action  in  the  naaire  of  ejectment,  brought 
by  Josiah  Morris,  on  May  4th,  1872,  against  A.  Gerald,  F. 
Tyler,  Eugene  Beebe  and  Ferrie  Henshaw,  to  recover  pos- 
session of  certain  premises  in  the  city  of  Montgomery, 
known  as  the  "  Montgomery  Stables,"  together  with  damages 
for  their  detention. 

The  first  count  of  the  complaint  is  in  the  exact  language 
of  the  form  for  such  action,  prescribed  in  the  Kevised  Code. 
The  second  count  differed  from  the  first  only  in  this :  It 
averred  that  one  May  was  possessed  of  the  premises  prior 
to  the  2d  day  of  January,  A.  D.  1872 ;  that  defendants  en- 
tered and  held  the  premises  in  siibordination  to  the  rights  of 
May ;  that  after  defendants  had  so  entered,  the  sheriff,  after 
due  levy,  Sec,  sold  the  premises  under  execution  against 
May,  and  made  conveyance  to  plaintiff  on  said  2d  day  of 
January,  A.  D.  1872 ;  that  after  receiving  conveyance,  plain- 
tiff demanded  possession  and  was  refused,  &c. 

The  defendants,  Henshaw  &  Beebe,  "appeared  in  person 
and  by  attorney,  and  disclaim  all  right,  interest  or  posses- 
sion in  the  premises  sued  for,  at  or  since  the  commencement 
of  the  action,"  &c.,  and  the  other  defendants  filed  their  plea 
of  not  guilty. 

When  the  cause  came  on  for  trial,  the  jolaintiff,  having 
taken  issue  on  the  plea  of  the  defendants  Gerald  &  Tyler, 
moved  the  court  to  render  judgment  nil  dicit  against  Beebe 
Sc  Henshaw  for  recovery  of  the  premises  sued  for,  and  that 
it  be  referred  to  a  jury  to  ascertain  by  their  verdict  whether 
Beebe  <t  Henshaw  were  in  possession  of  the  premises  when 
the  suit  was  commenced.  The  court  overruled  this  motion, 
and  plaintiff  excepted. 

The  plaintiff  thereupon  offered  to  file  a  replication  "  in 
answer  to  the  disclaimer  of  said  Beebe  &  Henshaw,"  averring, 
in  substance,  that  they  were  in  possession  of  the  premises 
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sued  for,  by  their  tenants,  at  the  commencement  of  the  suit, 
but  the  court,  on  motion  of  said  Beebe  &  Henshaw,  struck 
out  said  replication,  and  plaintiff  excepted. 

It  appears  from  the  testimony  that  one  May  was  originally 
seized  in  fee  of  the  premises ;  that  they  were  afterwards  sold 
by  the  sheriff  under  execution  against  him  and  bought  by  E. 
Beebe  &.Co.,  (a  firm  composed  of  the  defendants,  Beebe  <fe 
Henshaw,)  to  whom  a  conveyance  was  made  ;  that  Beebe  & 
Co.  then  leased  the  property  for  the  term  of  three  years  to 
defendants,  Tyler  and  one  Bell,  at  a  rent  of  $1,000,  payable 
quarterly,  and  they  went  into  possession  under  the  lease. 
After  this  May  redeemed  from  Beebe  &  Co.,  who  reconveyed 
to  him,  and  Bell  transferred  his  interest  to  defendant  Gerald, 
who  was  in  possession  under  this  transfer.  After  this,  the 
sheriff  levied  on  the  premises,  under  executions  against 
May,  and  sold  and  conveyed  to  the  plaintiff  Morris.  Tyler 
&  Gerald  were  in  possession  at  the  time  of  the  sale  to  Mor- 
ris, and  claimed  the  right  to  possession  under  said  lease, 
which,  according  to  its  terms,  had  not  expired,  at  the  time 
suit  was  brought. 

There  was  evidence  of  the  yearly  rental  value  of  the  prem- 
ises, but  none  that  Henshaw  &  Beebe  were  in  possession. 
Gerald  testified  that  he  borrowed  money  of  Beebe  &  Co.  to 
pay  for  Bell's  interest  in  the  lease,  and  had  given  therefor  a 
mortgage  on  his  (Gerald's)  interest  in  the  stock,  but  that 
neither  himself  nor  Tyler  had  paid  them  any  rent.  This 
was,  in  substance,  all  the  evidence. 

The  court  charged  the  jury,  in  substance,  that  they  had 
nothing  to  do  with  Henshaw  &  Beebe,  and  if  they  found  for 
the  plaintiff,  their  verdict  should  be  solely  against  the  de- 
fendants, Gerald  &  Tyler.  The  plaintiff  excepted  to  this 
.  charge.  The  court,  among  other  things,  also  charged  the 
jury,  at  the  request  of  the  defendants,  Tyler  &  Gerald,  that 
plaintiff,  if  entitled  to  recover,  could  recover  rents  only  from 
the  time  of  his  purchase  up  to  the  trial ;  that  the  damages 
he  would  be  entitled  to  recover,  could  not  exceed  the  value 
of  the  rents  of  the  property  from  the  time  plaintiff  pur- , 
chased  up  to  the  time  of  the  trial,  and  interest.  The  plain- 
tiff excepted  to  each  of  these  charges. 

The  court  also  charged  the  jury,  at  the  request  of  the 
plaintiff,  if  they  believed  all  the  evidence,  the  plaintiff  was 
entitled  to  recover  from  the  defendants,  Gerald  &  Tyler,  and 
they  separately  and  severally  excepted.  There  was  judg- 
ment on  verdict  against  Gerald  &  Tyler  for  recovery  of  pos- 
session and  damages,  <fec.,  and  judgment  was  also  rendered 
in  favor  of  Beebe  &  Henshaw. 

By   consent,   under   the  rules,   Morris  was  permitted  to 
Vol.  lxv. 
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come  in  and  assign  error,  as  on  cross  appeal,  and  each  party 
assigned  as  error  the  rulings  of  the  conrt,  to  which  he 
excepted. 

Watts  &  Troy  appeared  for  Morris  on  the  original  and 
cross  appeal. 

John  A.  Elmore  and  Sam'l  F.  Kice,  contra,  appeared  for 
appellees  on  Morris'  appeal,  and  for  Gerald  &  Tyler  on 
their  appeal. 

BEICKELL,  C.  J. — These  are  cross  appeals,  and  were 
argued  and  submitted  together.  The  only  question  pre- 
sented on  the  appeal  of  Morris  v.  Beebe  &  Henshaw,  which 
we  will  first  consider,  is,  whether  the  statutory  real  action 
can  be  maintained  against  landlord  and  tenant  jointly,  or 
whether  the  tenant  in  possession  is  not  the  only  proper  party 
defendant. 

The  Code  abolishes  all  common  law  forms  of  action. — Ivey 
V.  Blum,  53  Ala.  It  prescribes  a  system  of  remedies  bearing 
more  or  less  analogy  to  the  remedies  furnished  by  the  com- 
mon law.  In  the  application  of  these  remedies,  we  must 
look  for  common  law  principles  and  precedents  to  aid  us. 
The  statute  providing  the  remedy  pursued  by  appellant  is  as 
follows :  "  Actions  to  recover  the  possession  of  land  may  be 
brought  in  the  nature  of  ejectment,  without  any  statement 
of  any  lease  or  demise  to  the  plaintiff  or  ouster  by  a  casual 
or  nominal  ejecter,  and  in  such  cases  the  law  now  in  force  in 
relation  to  the  action  of  ejectment,  except  so  far  as  relates 
to  the  fictitious  proceedings  therein,  or  except  so  far  as  the 
same  is  changed  by  this  Code,  is  applicable  thereto." — K.  C. 
§  2610.  "  It  is  sufficient  for  the  plaintiff  to  allege  in  his  com- 
plaint that  he  was  possessed  of  the  premises  sued  for,  de- 
scribing the  same  by  its  designation  at  the  land  office,  or, 
when  that  cannot  be  done,  by  metes  and  bounds,  or  other 
appropriate  designation,  and  that  after  his  right  accrued,  the 
defendant  entered  thereupon  and  unlaAvfully  withholds  and 
detains  the  same." — E.  C.  §  2611.  "The  plea  is  not  (/nilfi/, 
under  which  the  defendant  may  give  the  same  matter  in  evi- 
dence as  upon  the  plea  of  not  guilty  in  ejectment.  Such  plea 
is  an  admission  of  defendant's  possession  of  the  premises, 
unless  he  distinctly  states  upon  the  record  the  extent  of  his 
possession."— R.  C.  §  2613-14.  The  judgment  is  for  the 
whole  or  a  part  of  the  premises.— E.  C.  §  2618.  A  form  of 
complaint  is  prescribed,  entitled  "  for  the  recovery  of  land, 
or  possession  thereof,  complaint  in  the  nature  of  an  action 
for  ejectment." — E.  C.  p.  677.     The  Code  expressly  declares 
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any  pleading  conforming  substantially  to  the  schedule  of 
forms  appended  to  it,  is  sufficient. — R.  C.  §  2630.  Until  the 
statute  of  1863,  reviving  the  action  of  ejectment  as  it  existed 
at  common  law,  (R.  C.  §  2621,)  the  form  of  action  thus  pro- 
vided by  the  Code,  was  the  only  action  Avhich  could  be  pur- 
sued for  the  recovery  of  lands  or  the  possession  thereof. 
Whether  it  was  a  real  action  or  a  possessory  action,  as  class- 
ified at  common  law — whether  it  was  founded  on  a  right  of 
property  or  the  mere  right  of  possession — whether  for  the 
recovery  of  the  freehold  or  a  term  of  years,  it  was  merged 
in  this  statutory  action.  Such,  it  is  apparent,  was  the  legis- 
lative interpretation,  or  there  was  no  necessity  for  reviving 
the  action  of  ejectment,  and  authorizing  a  party  at  his  elec- 
tion to  pursue  that  or  the  statutory  remedy. 

The  statutory  remedy  is  expressly  assimilated  to  the  ac- 
tion of  ejectment.  Divested  of  the  fictitious  proceedings 
with  which  that  action  was  encumbered,  it  was  a  plain,  sim- 
ple remedy  for  trying  the  right  of  possession.  The  statute 
is  silent  as  to  who  are  the  proper  or  necessary  parties  plain- 
tiff or  defendant,  and  as  to  who  may  join,  or  be  joined,  in  the 
one  or  the  other  capacity.  The  common  law  in  reference  to 
the  action  of  ejectment,  must  determine  who  are  the  proper 
parties.  The  tenant  in  possession,  he  who  entered  and  alone 
could  enter  into  the  consent  rule,  was  the  only  proper  and 
natural  party  defendant. — Adams  Ej.  255  ;  Tyler  on  Ej.  411 ; 
Wharton  v.  Clay,  4  Bibb,  167 ;  Jackson  v.  Ives,  9  Cow.  661 ; 
West  V.  Talman,  4  Wash.  200.  Said  Lord  Kenyon :  "  On 
trial  of  an  ejectment,  two  parties  come  to  litigate  the  title  to 
an  estate,  the  person  claiming,  and  the  person  who  is  sup- 
posed to  withhold  improperly  the  possession,  but  as  soon  as 
it  turns  out  that  the  latter  is  not  in  possession,  it  seems  to 
me  the  cause  is  ill-constituted  between  those  persons." 
Goodright  v.  Mich,  7  D.  &  E.  334.  The  statute,  in  terms,  dis- 
penses with  the  fictitious  proceedings,  the  statement  of  the 
lease  to  the  plaintiff,  and  the  ouster  by  a  casual  or  nominal 
ejector.  Dispensing  with  the  fictions,  the  law  in  relation  to 
the  action  of  ejectment  not  changed  by  the  Code  remains  of 
force,  applicable  to  the  statutory  action.  This  being  true, 
to  support  the  action,  the  plaintiff  must  prove  the  defendant 
in  the  actual  possession  of  the  premises  at  the  time  suit  is 
commenced,  unless  it  is  admitted  by  the  plea  of  the  defend- 
ant.— Tyler  on  Ej.  472  ;  Barbour  on  Parties,  265  ;  Lucas  v. 
Johnson,  8  Barb.  248;  Fenn  v.  Wood,  1  Bos.  &  Pul.  573. 
While  the  fictitious  proceedings  were  in  use,  the  court  was 
always  careful  to  see  that  the  declaration  and  notice  had 
been  served  on  the  tenant  in  possession. — Tyler  on  Ej.  411. 
If  not  served  on  him,  though  served  on  his  landlord,  a  judg- 
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ment  rendered,  and  a  writ  of  habere  facias  possessionem  issued, 
•would,  on  his  motion,  be  vacated. —  West  v.  Talman,  4  Wash. 
200.  When  the  landlord  parted  with  possession  for  a  term, 
and  the  tenant  entered,  the  right  of  possession  was  trans- 
ferred to  him,  and  the  landlord  could  not  legally  enter  during 
the  continuance  of  the  term.  The  possession  of  the  tenant 
is  for  some  purposes  deemed'  the  possession  of  the  landlord. 
When  so  deemed,  it  is  for  the  protection  of  the  landlord. 
The  judgment  in  ejectment,  or  in  the  statutory  action,  oper- 
ating on  the  possession,  and  a  change  of  possession,  the 
process  for  execution  of  judgment,  if  judgment  is  for  plain- 
tiff, being  a  writ  commanding  the  restitution  or  induction  of 
plaintiff  into  possession,  it  follows  naturally  and  legally  that 
the  tenant  in  possession,  though  holding  in  subordination  to 
the  title  of  the  landlord,  yet  having  a  right  of  possession, 
the  landlord  cannot  disturb,  is  the  proper  party  defendant. 
The  landlord  is  not  the  proper  party,  because  the  judgment 
against  him,  and  the  writ  for  its  execution,  would  be  unavail- 
ing against  the  possession.  We  speak  of  the  proper  relation 
of  landlord  and  tenant,  and  not  of  the  relation  of  master 
and  servant,  or  of  principal  and  agent.  The  case  under  con- 
sideration is  that  of  landlord  and  tenant,  as  it  is  disclosed 
by  pleadings  and  proofs. 

The  landlord  at  common  law,  or  'rather  by  the  rules  and 
practice  of  the  courts,  was  not  permitted  to  defend,  though 
his  title  was  involved,  even  when  he  received  notice,  without 
the  consent  of  the  tenant. — Adams  on  Ej.  '256.  To  protect 
the  landlord,  statutes  have  been  enacted  similar  to  our  pres- 
ent statute,  providing  "  when  the  suit  is  against  a  tenant,  the 
landlord  must,  on  his  motion,  be  made  defendant."^ — E.  C. 
§  2606.  Such  statutes  do  not  authorize  the  plaintiff  to  make 
him  an  original  defendant,  in  commencing  suit,  nor  dispense 
with  the  necessity  of  making  the  tenant  a  party  defendant. 
They  simply  confer  on  the  landlord  a  right  to  intervene  in 
the  suit,  which  he  may  waive  or  exercise  at  his  option.  If 
he  has  title  extending  beyond  the  term  he  has  created  in  the 
tenant,  which  can  be  affected  by  the  suit,  it  will  be  his  inter- 
est to  intervene,  and  the  title  and  the  right  of  possession 
will  generally  be  quieted  by  the  judgment.  If  he  has  no 
such  title,  there  is  no  reason  to  justify  his  intervention,  or 
for  making  him  a  party  defendant. 

The  statute  evidently  contemplates  that  the  action  shall 
be  brought  only  against  the  party  in  actual  possession,  and 
not  against  a  party  having  a  reversionary  title  to  the  pos- 
session. The  averment  of  the  complaint  is,  that  the  defend- 
ant "  unlawfully  withholds  and  detains,"  which  can  be  as- 
serted only  of  an  actual  possessor,  and  not  of  him  whose 
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right  of  possession  is  in  reversion.  The  plea  is  not  guilty 
of  the  matters  charged  in  the  complaint — not  guilty  of  any 
past  but  of  a  present  withholding  and  possession ;  and  is  an 
admission  of  present  possession  dispensing  with  proof  of 
the  fact,  unless  the  defendant  distinctly  states  the  extent  of 
his  possession. — R.  C.  §  2614.  The  statute,  in  defining  the 
effect  of  the  plea,  with  the  exception  of  the  case  in  which 
the  defendant  limits  its  effect  to  the  particular  part  of  the 
premises  of  which  he  has  possession,  implies  necessarily, 
that  the  plea  is  by  a  party  having  a  possession  to  limit. 
One  having  no  possession,  making,  in  truth,  no  admission  of 
possession,  by  the  general  plea  of  not  guilty,  could  not  dis- 
tinctly state  on  the  record  the  extent  of  his  possession. 
The  statute  contemplates  the  party  defendant  shall  have  an 
actual  possession,  on  which  the  judgment  may  operate. 
This,  the  landlord  who  has  for  a  term  divested  himself  of 
possession,  has  not,  and  he  is  not  a  proper  party  defendant. 
If  made  defendant,  he  may  by  plea  denying  possession,  pro- 
tect himself  against  suit  and  judgment.  Though  the  plea 
purports  to  be  a  disclaimer,  it  is  in  substance  a  denial  of  the 
possession  of  the  premises,  and  the  court  could  not  disregard 
it,  and  enter  judgment  vil  dicit  against  the  defendants.  The 
word  dUdaim,  instead  of  the  word  deirj/^is  employed, but  one 
of  the  significations  of  that  word,  and  not  an  unusual  one,  is 
to  deny  possession .  The  disclaimer,  as  pleading  in  the  com- 
mon law  actions,  was  of  use  only  in  reed,  not  in  possessor^/ 
actions.  It  gave  the  demandant  all  that  a*  judgment  in  his- 
favor  could  accomplish,  operating  as  a  release  or  surrender 
to  him. — Jackson  on  Real  Actions,  97.  No  such  pleading 
was  known  in  the  action  of  ejectment,  nor  do  we  suppose  it 
was  intended  to  introduce  it  into  the  statutory  action,  assim- 
ilated to  it.  The  replication  to  the  plea  was  not  an  answer 
to  it,  but  a  departure  from  it,  and  was  properly  stricken  out. 
It  admitted  in  effect  the  facts  stated  in  the  plea,  but  proposed 
an  immaterial  issiie,  that  the  tenants  of  the  defendants  were 
in  possession,  which,  if  true,  was  a  bar  to  the  suit. 

Because  mesne  profits,  or  damages  for  the  use  and  occupa- 
tion, are  now  recoverable  in  the  suit  for  the  recovery  of  the 
land,  or  its  possession,  does  not  change  the  rule  as  to  the 
proper  party  defendant.  The  damages  are  an  incident  to 
the  judgment,  as  in  an  action  of  detinue  damages  for  the 
detention,  are  an  incident  to  the  recovery  of  the  chattel 
detained.  The  object  of  the  stati;ite  in  authorizing  their 
recovery,  as  an  incident  to  the  judgment  in  ejectment,  was 
to  avoid  the  multiplicity  of  suits  between  the  same  parties 
necessary  at  common  law.  It  was  never  intended  to  author- 
ize the  introduction  of  defendants  against  whom  no  other 
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judgment  than  for  damages  or  mesne  profits  could  be  ren- 
dered, while  against  other  defendants  not  only  a  judgment 
for  damages,  but  a  judgment  for  the  recovery  of  possession, 
was  rendered.  Judgments  at  law  are  not  capable  of  being 
so  split  up  or  divided.  It  is  true,  the  statute  authorizes 
judgments  severally  against  each  of  several  joint  defendants, 
for  the  damages  arising  from  the  detention  of  the  part  of  the 
premises  held  by  each.— R  C.  §  2615.  At  common  law,  a 
plaintiff  could  join  in  ejectment,  several  defendants,  holding 
separately  distinct  parts  of  the  premises,  and  recover  of  each 
the  part  occupied  by  him. — Rov'land  v.  Ladiga,  21  Ala.  33. 
When  the  statute  authorized  the  recovery  of  mesne  profits  as 
damages,  and  as  an  incident  to  the  judgment,  as  it  did  prior 
to  the  Code,  the  consequence  was  that  the  damages  must 
have  been  severally  assessed  when  there  were  several  defend- 
ants holding  separately  distinct  parts  of  the  premises.  This 
section  of  the  Code  is  merely  an  afiirmation  of  a  legal  conse- 
quence, existing  without  it,  and  indicates  no  legislative  intent 
that  there  can  be  in  ejectment  a  judgment  against  one  defend- 
ant for  mesne  profits  only,  and  against  another  for  the  prem- 
ises and  mesne  profits. 

There  are  doubtless  cases  in  which  the  landlord,  not  suable 
in  ejectment,  may  be  liable  with  his  tenant  for  mesne,  profits. 
Such  a  case  would  occur  when  the  tenant  enters  under  the 
landlord,  after  the  plaintiff's  right  of  possession  had  accrued. 
Then,  on  the  principle  that  all  who  aid  in  the  commission  of 
a  trespass  are  deemed  in  law  trespassers,  the  landlord  may 
be  liable  for  the  mesne  profits  during  the  occupation  of  his 
tenant. — Chirac  v.  Beinicker,  11  Wheat.  297.  In  such  a  case 
the  remedy  for  recovery  is  an  action  of  trespass,  joining 
landlord  and  tenant  or  not  as  the  plaintiff  may  elect.  The 
action  of  ejectment  is  not  in  such  a  case  a  proper  remedy  for 
recovery  of  damages. 

The  question  arising  on  the  appeal  of  Gerald  d'  Tyler  v, 
Morris,  is  whether  the  tenants  of  a  purchaser  at  sheriff's 
sale,  are  subject  to  ouster  if  the  premises  are  redeemed  dur- 
ing the  term  for  which  they  have  leased? 

The  statutes  autliorizing  the  redemption  of  lands  sold 
under  execution,  within  two  years  after  the  sale,  by  the 
defendant  or  his  judgment  creditor,  does  not  create  the  rela- 
tion of  mortgagor  and  mortgagee  between  the  judgment 
debtor  and  the  purchaser.  When  the  sheriff's  sale  is  con- 
summated by  the  delivery  of  the  deed  to  the  purchaser,  he 
becomes  the  absolute  owner,  entitled  to  possession,  and  the 
rents  and  profits.  The  defendant  in  execution  has  no  inter- 
est in  the  lands.  There  remains  nothing  in  him,  "  but  the 
naked  right  of  redemption,  which  is  irretrievably  lost  if  it 
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be  not  asserted  in  the  time  and  manner  prescribed  by  law." — 
Kannon  v.  Pilknv,  7  Humph.  281 ;  Spoor  v.  FhiUips,  27  Ala,  193. 
Thoiigh  improvements  give  to  land  its  principal  value,  the 
purchaser  may  remove  them,  without  liability  to  impeach- 
ment for  waste. — Kannon  v.  PUIoiv,  supra.  All  that  remains 
to  the  defendant,  or  that  the  statute  reserves  to  his  judg- 
ment creditors,  is  in  the  nature  ot  a  right  of  repurchase.  It 
bears  a  resemblance  to  the  possibility'  of  reverter,  remaining 
in  the  grantor  on  the  creation  of  a  base  or  qualified  fee  at 
common  law,  which  was  not  property,  but  mere  matter  of 
jurisdiction.  When  the  jurisdiction  is  exercised,  by  the 
payment  or  tender  necessary  to  redemption,  if  made  by  the 
judgment  debtor,  its  effect  is  by  the  express  terms  of  the 
statute  to  "reinvest  him  with  the  title,"  He  is  in  the  estate, 
as  a  grantor  entering  at  common  law  for  breach  of  condition 
was,  as  of  his  original  estate — as  if  there  had  been  no  sher- 
iff's sale  and  conveyance.  So  if  a  creditor  pays,  or  tenders 
the  purchaser  the  sum  necessary  for  redemption,  and  gives- 
the  judgment  debtor  the  proper  credit,  by  operation  of  law, 
by  the  words  of  the  statute,  "the  title  to  such  land  vests  in 
the  creditor."  It  could  not  have  been  made  more  apparent, 
that  redemption,  whether  by  the  debtor  or  creditor,  should 
determine  the  title  of  the  purchaser  at  the  sheriff's  sale, 
though  until  redemption  it  is  absolute.  The  destruction  of 
that  estate  carries  with  it  the  lease  to  tenants,  and  all  other 
mere  dependencies  or  incidents.  "  It  is  a.  clear  principle  of 
the  common  law,"  says  Chancellor  ELent,  "that  no  man  could 
grant  a  lease  to  continue  beyond  the  period  at  which  his  own 
estate  was  to  determine." — 4  Kent,  116,  The  redemption 
from  the  landlord  of  the  defendants,  determined  his  estate 
in  the  premises,  and  was  a  termination  of  the  lease  dependent 
on  it.  It  was  within  the  option  of  the  purchaser  at  sheriff's 
sale,  subsequent  to  the  redemption  by  the  judgment  debtor, 
whether  he  would  renew  and  continue  the  lease,  accepting 
the  lessees  as  his  tenants,  or  eject  them. 

There  are  other  unimportant  questions  arising  on  the 
record,  which  have  been  considered,  but  an  express  decision 
of  them  would  not  vary  our  judgment.  We  find  no  error  in 
either  judgment,  authorizing  a  reversal,  and  they  must  be 
respectively  affirmed. 

Vol.  liv. 
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Becd  Action  under  the  Code. 

1.  Mortgaf/es ;  how  regarded  under  our  decisions. — Under  our  decisions  mort- 
gages are  regarded  as  possessing  a  dual  character — a  conveyance  of  an  estate 
in  lands,  and  a  security  for  a  debt— bearing  one  character  in  a  court  of  law, 
and  anotlier  in  a  court  of  equity. 

2.  i^kime. — After  the  law  day  and  default  in  the  performance  of  the  condi- 
tion, the  estate,  at  law,  vests  absolutely  in  the  mortgagee,  leaving  the  mort- 
gagor a  mere  equity  of  redemption,  which  courts  of  law  can  not  notice;  and  a 
conveyance  of  the  land  b}'  the  mortgagee  will  pass  the  legal  title,  though  the 
debt  be  not  assigned;  and  a  conveyance  with  warranty  will  also  operate  as  an 
equitable  assignment  of  the  debt. 

3.  S(tme.—  ln  equity,  the  mortgage  remains  a  security  for  the  debt,  passing 
as  an  incident  with  it,  as  would  any  other  security;  the  mortgagor  retaining  a 
right  to  perform  the  condition,  on  making  compensation  to  the  mortgagee, 
which  is  regarded  as  an  estate  in  lands,  separate  from  the  legal  estate,  aliena- 
ble or  transmissible  by  descent  or  devise. 

4.  Estates.,  ichen  merged.  — At  law  the  rule  is  inflexible,  that  where  a  greater 
or  less,  or  a  legal  and  equitable-  estate,  coincide  in  the  same  person,  they  are 
merged;  in  equity,  the  merger  depends  on  the  intention  of  the  parties. 

5.  Sttme. — Where  the  mortgagee  conveys  direct  to  the  mortgagor,  as  trustee 
for  A  during  her  life,  with  remainder  over  to  her  children,  and  the  mortgagor 
covenants  to  accept  the  trust  and  carry  it  into  effect,  the  conveyance  unites  in 
the  trustee  the  entiie  estate  of  mortgagor  and  mortgagee,  and  upon  A's  death 
the  trust  terminates,  devolving  ujion  the  remaindermen  the  entire  legal  and 
equitable  estate  in  the  lauds. 

Appeal  from  Circuit  Court  of  Perry. 

Tried  before  Hon.  M.  J.  Saffold. 

This  was  a  real  action  under  the  Code,  in  which  the  appel- 
lants were  plaintiffs,  and  the  parties  respectively  deduced 
title  from  Nicholas  Welsh,  who,  on  the  7th  day  of  April,  1842, 
by  mortgage  conveyed  the  premises  to  John  S.  Welsh,  to 
secure  on  or  before  the  1st  day  of  January,  1844,  the  pay- 
ment of  a  debt  due  him  from  said  Nicholas.  On  the  20th  of 
November,  1842,  the  said  John  S.  being  in  possession  under 
the  mortgage,  (the  mortgage  not  reserving  to  the  mortgagor 
possession,)  made  a  conveyance  in  fee  simple  of  the  premises 
to  the  said  Nicholas,  in  trust  for  the  separate  use  of  Clara 
Welsh,  the  wife  of  said  Nicholas,  during  her  life,  remainder 
over  on  her  death  to  her  surviving  children,  and  the  repre- 
sentatives of  such  as  may  have  died.  In  the  execution  of 
this  deed  said  Nicholas  joined,  and  therein  covenants  in 
these  words  :  "  And  the  said  Nicholas  Welsh  doth  hereby 
covenant  and  agree  to  accept  of  the  trust  re]^osed  in  him  by 
the  said  John  S.  Welsh,  and  to  carry  the  same  into  effect." 
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These  conveyances  were  properly  recorded.  Under  the  last 
conveyance  Nicholas  entered  into  possession,  remaining 
therein  until  1850,  when  he  bargained  and  sold  to  one  Cocke, 
and  in  1853  he  and  his  wife  conveyed  to  him  in  fee  simple. 
Cocke  entered  into  possession,  remaining  therein  until  1864, 
when  he  sold  and  conveyed  to  one  Braghton,  under  whom 
the  defendants  entered  and  hold.  The  appellants  are  the 
children  of  Clara  Welsh,  who  died  in  1868,  and  this  suit  was 
commenced  in  1871.  The  court  charged  the  jury  the  appel- 
lants were  not  entitled  to  recover,  and  this  is  now  assigned 
as  error. 

Brooks,  Haralson  &  Eoy,  and  Reed  &  IMay,  for  appellant. 
The  principles  invoked  by  the  counsel  for  appellee,  in  refer- 
ence to  the  effect  and  construction  of  mortgages  generally, 
may  be  admitted  without  detriment  to  this  cause. 

If  the  mortgagor  and  mortgagee  unite  and  convey  the 
mortgaged  premises  to  a  third  person,  whether  the  mortgage 
debt  be  satisfied  or  not,  we  apprehend  that  it  could  not 
thereafter  be  seriously  contended  that  the  grantee  had  not 
acquired  the  title  of  the  mortgagor  and  mortgagee  to  the 
property  conveyed  by  them ;  or,  what  is  the  same  thing,  if 
the  mortgagee,  with  the  consent  of  the  mortgagor,  convey  the 
mortgaged  premises,  the  grantee  acquires  the  title  of  both — 
they  would  both  be  estopped  to  deny  his  title. 

Here,  the  mortgagee,  by  an  agreement  with  the  mortgagor, 
conveys  the  property  for  the  benefit  of  Mrs.  Clara  Welsh  and 
her  children,  making  her  husband,  the  mortgagor,  the  trustee 
in  the  deed,  and  this  with  the  consent  of  the  mortgagor,  who 
signs  the  deed  in  token  of  such  consent  and  agreement. 

Could  he  afterwards  deny  that  he  had  not  conveyed  the 
property  to  the  beneficiaries  in  the  deed?  He  would  be 
estopped  to  make  such  a  denial,  and  so  would  every  body 
else  who  might  claim  under  him. — Douglas  v.  Scott,  5  Ohio, 
199 ;  Herman  on  Estoppel,  263, 

The  mortgagee  in  a  deed  may  reconvey  by  quit-claim  or 
otherwise  to  the  mortgagor,  and  the  latter  becomes  rein- 
vested, if  he  accept  such  conveyance,  with  the  exact  title 
covered  by  the  deed  of  reconveyance,  and  the  mortgagor 
would  be  bound  by  the  terms  of  the  deed  thus  accepted  by 
him.  In  this  instance  he  accepted  it,  as  trustee  for  his  wife 
and  children.  He  was  authorized  thus  to  receive  it,  and 
neither  he  nor  any  one  under  him  can  gainsay  it. — Authori- 
ties supra;  Huckahee  v.  Billingslea,  16  Ala.  419-20. 

John  F.  Yary,  contra. — A  mortgage  creates  no  higher  inter- 
est than  alien,— H  Johns.  593;  4  Johns.  41;  13  N.  H.  247; 
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2  Ala.  190;  6  S.  &  M.  139;  18  Ala.  42.  The  rule  that  a 
plaintiff  in  ejectment  can  not  recover  when  the  title  is  in  a 
third  person,  does  not  apply  where  the  outstanding  title  is  a 
mortgage — as  against  all  but  the  mortgagee  the  mortgagor  is 
owner.— 5  Halst.  157;  11  N.  H.  274;  4  Johns.  42.  Upon  the 
same  principle,  a  mortgagor  may  maintain  ejectment  against 
one  who  claims  it  from  the  mortgagee. — Jackson,  ex  deiii.  v. 
Bronson,  19  Johns.  325.  An  assignment  of  the  mortgage 
without  the  debt  conveys  nothing. — 13  N,  H.  251 ;  Wilson  v. 
Troup,  2  Cow.  230.  Upon  the  death  of  the  mortgagee,  it  goes 
to  his  administrator. — 2  Cow.  230 ;  11  N.  H.  351. 

The  authorities  establish  that  John  S.  Welsh  had  only  a 
security  for  the  payment  of  a  debt,  which  security  was  only 
a  lien  on  the  land  for  the  payment  of  that  debt.  Such  was 
his  interest,  and  his  only  interest,  in  die  land.  He  could  not 
convey  to  Nicholas  Welsh  any  greater  interest  than  he  him- 
self had.  To  transfer  that  interest  to  Nicholas  he  iiad  to 
transfer  to  him  the  debt  itself.  But  a  transfer  of  the  debt 
to  Nicholas,  who  owed  the  debt,  was  a  forgiving  o/'  the  debt ; 
an  extingnisliment  of  it;  and  such  extinguishment  of  the  debt 
also  extinguished  the  security,  the  mortgage— the  mortgage 
thereby  ceased,  determined,  became  void,  the  same  as  if  the 
debt  had  been  paid;  and,  consequent!}-,  the  conveyance  of 
John  S.  Welsh  to  Nicholas  Welsh,  by  the  deed  of  trust,  con- 
veyed nothing.  The  transaction  simply  extinguished  the 
mortgage,  and  left  the  fee  simple  title  in  Nicholas  unencum- 
bered b}'  the  lien  of  the  mortgage,  and  conveyed  nothing  to 
Nicholas  by  the  deed  of  trust.  The  deed  of  trust  had  no 
more  effect  as  a  conveyance  of  fee  simple  title  than  it  would 
have  had,  if  the  mortgage  had  never  been  made  bv  Nicholas 
Welsh  to  John  S.  Welsh. 

Appellants  call  to  their  aid  the  doctrine  of  estojipel.  Es- 
toppel is  not  known  to  the  law  as  a  means  to  enable  one  to 
commit  or  perpetuate  a  fraud  or  a  wrong — its  object  is  to 
prevent  both. 

A  may  have  some  title  to  land,  say  a  life  estate ;  B  may 
have  some  title  to  the  same  land,  say  the  remainder  over — 
both  together  having  the  entire  title.  If  A  and  B  unite  and 
convey  the  land  to  a  third  person,  such  grantee  doubtless 
acquires  the  title  of  A  and  B.  But  suppose  that  A  is  in- 
debted to  B,  and  gives  B  a  mortgage  on  his  life  estate  in  tlie 
land  to  secure  the  payment  of  his  debt  to  B,  and  A  and  B 
then  unite  and  convey  the  land  to  a  third  person  by  the  ordin- 
ary deed  to  convey  the  fee  simple  title  only — Avould  this 
grantee  acquire  any  thing  more  than  the  title  of  A  and  B? 
Would  he  thereby  acquire  also  the  mortgage  which  A  gave 
B  on  A's  interest  in  the  land?     The  authorities  establish 
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that  a  mortgage  is  personal  property,  and  it  is  a  new  doctrine 
not  yet  fully  recognized  as  law,  that  a  conveyance  of  land  by 
deed  conveys  also  personal  property.  By  such  conveyance 
the  grantee  would  acquire  the  title  of  A  and  B  subject  to  the 
mortgage  which  B  held  on  A's  interest  in  the  land.  He 
would  acquire  the  mortgage,  or  the  mortgage  title  only  by  a 
transfer  to  him  by  B  of  the  debt  which  A  owed  B  and  secured 
by  the  mortgage,  and  he  would  then  acquire,  in  addition  to 
the  title  of  A  and  B,  the  debt  which  A  owed  B.  The  grantee 
could  not,  by  the  ordinary  deed  of  conveyance  of  land,  acquire 
the  mortgage,  nor  any  interest  in  it,  nor  any  interest  which 
B  had  by  virtue  of  or  under  it ;  for  that  is  personal  property 
(authorities  svpra)  and  would  not  pass  by  such  deed — he  would 
only  acquire,  by  such  conveyance,  the  title  of  A  and  B  sub- 
ject to  the  mortgage.  It  is  true  that  B  might  release  his 
mortgage,  and  the  deed  might  be  drawn  with  such  stipula- 
tions or  recitals  in  it  as  to  show  that  B  intended  to  release 
and  did  thereby  release,  the  mortgage;  but  then,  the  grantee 
would  not  acquire  any  interest  in  the  mortgage,  nor  any  title 
by  virtue  of  or  under  it ;  he  would  only  acquire  the  title  of 
A  and  B  discharged  of  the  mortgage. 

And  so,  if  A,  having  the  entire  fee  simple  title  to  land,  and 
being  indebted  to  B,  should  secure  that  debt  by  a  mortgage 
to  B  on  the  land,  and  before  the  law  day  of  the  mortgage  and 
the  debt  remaining  unpaid.  A,  the  mortgagor,  and  B,the  mort- 
gagee, should  unite  in  a  deed  to  convey  the  fee  simple  title  to 
a  third  person, this  grantee  would  acquire  the  fee  simple  title, 
but  he  would  acquire  it  entirely  from  A  and  nothing  from  B, 
and  he  would  get  the  fee  simple  title  subject  to  the  mortgage 
which  B  held,  unless  the  deed  contained  apt  and  proper 
words  showing  that  B  intended  to  release,  and  did  thereby 
release,  his  mortgage,  and  then  the  grantee  would  not  acquire 
any  title  from  B,  but  simply  acquire  the  fee  simple  title  dis- 
charged of  the  lien  of  the  mortgage. 

But,  in  the  case  at  bar,  the  grantee  is  not  a  third  person. 
The  transaction  is  entirely  between  mortgagor  and  mortgagee. 
Nicholas  Welsh,  before  and  at  the  time  he  gave  the  mortgage, 
was  invested  with  the  fee  simple  title  to  the  land.  The  mort- 
gage was  simply  a  hen  upon  the  land  as  a  security  for  the 
payment  of  a  debt.  By  the  terms  of  the  mortgage,  if  Nich- 
olas WeLsh  paid  the  debt  the  mortgage  become  void.  If 
John  S.  Welsh  forgave  the  debt  or  transferred  it  to  Nicholas, 
it  had  the  same  effect  upon  the  mortgage — the  mortgage  be- 
came void.  The  result  is,  that  John  S.  Welsh,  by  the  deed  of 
trust,  conveyed  nothing  to  Nicholas  Welsh.  Nicholas  was 
legally  incompetent  to  convey  to  himself.  He  did  not  pre- 
tend to  do  so.     His  acceptance  of  the  trust  is  no  conveyance ; 
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and  he  does  not  pretend  to  convey  any  thing  to  himself  that 
was  his.  The  transaction  by  which  this  deed  of  trust  was 
brought  into  existence,  left  the  fee  simple  title  to  the  land 
where  that  title  was  before  and  at  the  time  of  the  execution 
of  the  mortgage,  to-wit :  in  Nicholas  Welsh.  I  submit  that  the 
claim  which  the  children  now  set  up  is  in  effect  sayingthat 
their  parents  perpetrated  a  wrong  and  a  fraud  upon  Cocke;  but 
be  this  as  it  may,  or  whether  it  ought,  in  law,  or  not  to  have 
any  effect  upon  their  claim,  it  does  not  seem  to  be  right  or 
just  that  they  should  be  allowed,  in  the  face  of  the  covenant 
of  their  parents,  that  not  only  their  parents,  but  that  they, 
the  appellants  also,  should  warrant  and  forever  defend  the 
title  to  said  Cocke  and  his  assigns,  to  recover  the  land  with- 
out restoring  or  offering  to  restore  the  money  which  Cocke 
paid  for  that  title,  of  the  benefit  of  which  money  they  have 
doubtless  long  since  received  their  full  share.  The  doctrine 
of  estoppel  was  never  intended  to  be  a  cover  for  the  perpe- 
tration or  perpetuation  of  such  wrong  and  injury.  Appel- 
lants must  show  that  they  have  the  just,  legal  right  to  recov- 
er; and  they  can  not  so  apply  the  doctrine  of  estoppel  as  to 
prevent  us  from  showing  that  they  have  not  that  right ;  and 
hence,  I  insist  that  we  are  not  estopped  to  go  behind  that 
deed  of  trust,  and  to  ascertain  whether  or  no  the  transaction 
was  such  as  to  pass  the  fee  simple  title  by  that  deed  of 
trust. 

BRICKELL,  C.  J. — The  question  most  fully  discussed  by 
counsel,  and  which,  we  suppose,  controlled  the  judgment  of 
the  circuit  court,  the  effect  and  operation  of  a  conveyance 
absolute  in  form  and  terms,  by  a  mortgagee  in  possession 
of  the  mortgaged  premises,  without  an  assignment  or  transfer 
of  the  mortgage  debt,  has  not  been  the  subject  of  express 
adjudication  in  this  court.  In  Duval  v.  McLoskey,  1  Ala.  737, 
the  court,  citing  the  decisions  in  New  York  which  hold  a 
transfer  of  an  interest  in  the  mortgaged  premises  without  an 
assignment  of  the  debt,  is  a  nullity — the  mortgage  being  a 
mere  incident  to  the  debt,  and  adopting  them  as  correct  ex- 
jDositionsof  the  law,  say  nevertheless:  "In  concluding  that  a 
mortgagee  can  not  assign  the  right  to  the  mortgaged  prop- 
erty without  also  assigning  the  debt  to  which  it  is  an  incident, 
we  do  not  desire  to  be  understood  as  intimating  that  it  is 
incompetent  for  the  mortgagee  to  relinquish,  by  (ontracf,  the 
possesfiiov  to  a  third  person,  at  any  time,  until  the  debt  is 
paid."  Whether  a  mortgagee  may  by  an  assignment  to  a 
stranger  of  the  mortgage,  or  by  a  conveyance  of  the  premises, 
unattended  by  a  transfer  of  the  mortgage  debt,  pass  the  legal 
estate,  is  a  question  on  which  the  authorities  in  this  country 
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are  in  irreconcilable  conflict.  In  New  York,  New  Hampshire 
and  some  other  Slates  which  have  followed  their  decisions, 
such  a  conveyance  or  assignment  would  be  void,  and  one 
entering  under  it  would  be  a  trespasser  as  against  the  mort- 
gagor. In  other  States,  the  assignment  or  conveyance,  if  in 
proper  form  to  pass  an  interest  in  real  estate,  is  treated  as  a 
conveyance  of  the  legal  estate,  passing  to  the  assignee  or 
grantee,  the  right  of  the  mortgagee  to  enter. — 2  Wash.  Real 
Prop.  §  4,  ch.  16.  The  correctness  of  the  one  decision  or  the 
other,  depends  on  the  theory  of  a  mortgage  which  may  pre- 
vail. If  it  is  regarded  as  a  mere  security  for  a  debt,  a  chat- 
tel interest,  until  foreclosure,  the  mortgagor  continuing  the 
real  owner  of  the  fee,  an  assignment  of  the  mortgage  or  a 
conveyance  by  the  mortgagee  of  the  premises,  not  intended, 
and  incapable  of  operation  as  a  transfer  of  the  debt,  may  be 
treated  as  void,  not  passing  any  estate  or  interest  in  land. 
That,  however,  notwithstanding  what  is  said  in  Duval  v. 
McLoskey,  supra,  is  not  the  theory  of  a  mortgage  which  the 
current  of  our  decisions  has  recognized,  and  by  which  they 
have  been  controlled.  A  mortgage  is  more  than  a  mere 
security  for  a  debt — it  creates  a  direct,  immediate  estate  in 
land — a  fee  simple,  unless  otherwise  expressly  limited.  The 
estate  is  conditional — annexed  to  the  fee  is  a  condition 
which  may  defeat  it.  The  mortgagee,  if  in  the  conveyance 
there  is  not  a  reservation  of  the  possession  to  the  mortgagor, 
until  default  in  the  performance  of  the  condition,  has  the 
immediate  right  of  entry,  and  may  eject  the  mortgagor  or 
his  tenants. — Daval.  v.  McLoskey,  supra.  If  the  mortgagor  is 
permitted  to  remain  in  possession,  he  is  the  mere  tenant  at 
will  of  the  mortgagee.  After  the  law  day,  and  default  in  the 
performance  of  the  condition,  at  law  the  estate  is  absolutely 
vested  in  the  mortgagee — the  fee  is  freed  from  the  condition 
annexed  to  it.  Nothing  remains  in  the  mortgagor  but  the 
equity  of  redemption,  of  which  courts  of  law  take  no  notice. 
Paulling  v.  Barron,  32  Ala.  11 ;  Barker  v.  Bell,  37  Ala.  358. 
Before  default,  all  that  remains  in  him,  is  the  right  to  per- 
form the  condition  and  thereby  restore  his  original  estate. 
An  assignment  of  the  mortgage  debt,  without  an  assignment 
of  the  mortgage,  will  not  pass  the  legal  estate,  that  remains 
in  the  mortgagee  in  trust,  an  equitable  security  for  the  pay- 
ment of  the  debt.  In  Center  v.  P.  &  M.  Bank,  22  Ala.  751,  it 
is  said  the  mortgage  is  but  an  incident  and  passes  in  equity 
to  the  assignee  of  the  debt.  Bat,  the  legal  estate  resides  in 
the  mortgagee  until  the  mortgage  is  assigned.  In  Graham  v. 
Newman,  21  Ala.  498,  it  is  said,  the  assignment  of  a  mortgage 
debt  operates  in  equity  an  assignment  of  the  mortgage,  entit- 
ling the  assignee  to  use  the  name  of  the  mortgagee  to  enforce 
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the  mortgage  at  law.  If  not  only  the  debt,  but  the  mortgage 
also  is  assigned,  the  legal  title  passes  to  the  assignee,  and 
he  may  at  laAv  proceed  in  his  own  name.  If  the  mortgage  is 
of  land,  to  pass  the  legal  estate  there  must  be  a  deed  fi'om 
the  mortgagee  to  the  assignee,  "either  on  a  separate  paper 
or  endorsed  on  the  mortgage  deed,  with  suitable  words  to 
convey  the  thing  itself."  On  a  bill  to  foreclose,  the  mortga- 
gee in  possession  having  died,  the  heir  to  whom  the  legal 
title  has  descended,  is  an  indispensable  party,  that  the  legal 
title  may  be  bound  by  the  decree. — Huggins  v.  Hall,  10  Ala.  283. 
In  a  court  of  law  nothing  less  than  payment,  or  something 
equivalent  to  payment  of  the  mortgage  debt,  a  release  in 
writing  of  the  mortgage,  or  a  reconveyance,  operates  a  dives- 
titure of  the  legal  estate  of  the  mortgagee. — Barker  v.  Bell, 
supra ;  PoioeJl  v.  Williams,  14  Ala.  476.  It  is  not  settled  in 
this  State  that  payment  of  the  debt  after  the  law  day,  with- 
out reconveyance  from  the  mortgagee,  will  restore  the  fee  to 
the  mortgagor;  and  in  Collins  v.  Bobhinsun,  33  Ala.  91,  the 
court  refrained  from  determining  whether,  after  payment,  the 
mortgagee  not  having  recouveyed,  could  maintain  ejectment. 
It  is  manifest  that  our  decisions  have  regarded  mortgages  as 
of  a  dual  character — a  conA^eyance  of  an  estate  in  lands — and 
a  security  for  a  debt;  hearing  one  cliarader  in  a  court  of  laio 
and  another  in  a  court  of  equitjj.  At  law  it  is  a  conveyance  of 
an  estate  in  lands,  with  a  condition  annexed  which  may 
defeat  it.  It  comprehends  the  entire  fee,  leaving  the  mort- 
gagor the  right,  on  the  performance  of  the  condition,  to 
restore  himself  to  his  original  estate.  This  right,  as  between 
mortgagor  and  mortgagee,  is  not  property,  but  matter  of 
jurisdiction,  and  if  it  is  not  exercised  to  the  day  it  is  lost. 
In  equity  it  is  a  security  for  a  debt,  passing  as  an  incident 
with  the  assignment  of  the  debt,  as  any  security  for  its  pay- 
ment would  pass.  The  mortgagor  lias  an  equity  of  redemp- 
tion, a  right  to  perform  the  condition,  on  making  compensa- 
tion to  the  mortgagee,  which  is  regarded  as  an  estate  in  lands, 
separate  from  the  legal  estate,  alienable  or  transmissible  by 
descent  or  devise.  It  would  not  comport  with  this  theory, 
now  too  firmly  engi'afted  in  our  law  to  be  controverted,  to 
assert  that  a  conveyance  by  the  mortgagee,  though  not  oper- 
ating an  assignment  of  the  mortgage  debt,  does  not  pass  the 
legal  estate. 

However  this  may  be,  it  can  not  be  doubted  that  a  mort- 
gagee in  actual  possession,  as  was  John  S.  Welsh  Avhen  he 
conveyed  to  Nicholas  Welsh,  may  convey  to  a  stranger,  and 
his  conveyance,  if  expressed  in  proper  terms,  will  pass  the 
possession,  enabling  the  grantee  to  hold  and  defend  against 
all  who  can  not  show  a  superior  title. — Smith  v.  Smith,  15  N. 
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H.  55;  Wallace  v.  Goodall,  18  N.  H.  439;  Hinds  v.  Ballon,  U 
N.  H.  619;  Givan  v.  Doe,  7  Blackf.  210.  The  conveyance 
employs  the  statutory  words,  "grant, bargain, sell,"  declared 
when  it  was  made  to  import  an  express  covenant  that  the 
grantor  was  seized  of  an  indefeasible  estate  in  fee  simple, 
freed  from  incumbrances  done  or  suffered  from  the  grantor, 
and  for  quiet  enjoyment  against  the  grantor,  his  heirs  or 
assigns. — Clay's  Dig.  156,  §  31.  The  operation  of  this  con- 
veyance was  to  pass  not  only  the  present  interest  of  John  S. 
"Welsh,  the  mortgagee,  which  was  an  estate  in  fee  simple 
debased  by  the  quality  annexed  in  its  creation,  but  the  pure 
fee  simple  accruing  from  the  failure  of  the  mortgagor  to  per- 
form the  conditions  on  the  day  appointed.  Such  a  convey- 
ance by  a  mortgagee  operates  not  only  a  conveyance  of  the 
land,  but  an  equitable  assignment  of  the  debt,  to  which  the 
interest  of  the  grantor  in  the  lands  may  be  said  to  be  inci- 
dental.— Buggies  v.  Barton,  13  Gray,  506 ;  Hunt  v.  Hunt,  14 
Pick.  382 ;  Connor  v.  Whitmore,  52  Me.  186.  If  the  fee  of 
John  S.  became  perfect  at  law,  freed  from  the  conditions 
annexed  by  the  failure  of  the  mortgagor  to  pay  the  debt,  it 
would  have  enured  to  his  grantee,  and  he  would  have  been 
estopped  from  setting  it  up  against  him.  A  breach  of  the 
covenants  of  the  conveyance  can  be  avoided  only  by  treating 
it,  as  it  imports  to  be,  a  transfer  of  the  grantor's  interest  in 
the  lands,  and  of  all  he  had  necessary  to  render  the  convey- 
ance operative  and  effectual. 

In  the  conveyance  both  mortgagor  and  mortgagee  join, 
and  the  conveyance  is  direct  to  the  mortgagor  in  trust  for 
the  separate  use  of  his  wife  during  her  life,  remainder  over 
to  her  children,  and  the  mortgagor  covenants  that  he  will 
accept  the  trusts  and  carry  them  into  effect.  The  general 
rule  of  law  is,  that  when  a  greater  and  less,  or  a  legal  and 
equitable  estate,  meet  and  coincide  in  the  same  person,  they 
are  merged,  the  one  drowned  in  the  other. — 2  Wash.  Real 
Prop.  180 ;  4  Kent,  108.  After  this  conveyance,  the  estate  of 
mortgagor  and  mortgagee  was  an  impossibility — the  union 
of  the  two  estates  in  Nicholas  Welsh  rendered  it  incompati- 
ble for  him  to  sustain  such  different  relations.  At  law,  this 
rule  is  inflexible,  but  in  equity  it  depends  on  the  intention  of 
the  parties.  The  merger  takes  place  though  the  two  estates 
may  be  held  in  different  rights — the  one  in  his  own  right 
and  the  other  en  autre  droit. — 4  Kent,  110 ;  Clift  v.  White, 
15  Barbour,  71 ;  Forbes  v.  Maffutt,  18  Yesey,  384,  (note).  The 
operation  of  this  conveyance  was  to  unite  in  Nicholas  Welsh 
as  trustee  the  entire  estate  of  mortgagor  and  mortgagee,  and 
on  the  death  of  Mrs.  Welsh  all  active  duties  of  the  trustee 
terminated  and  the  objects  of  the  trust  were  fully  accomp- 
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lished.     The  estate  then  devolved  on  the  appellants,  in  whom 
the  legal  and  equitable  estate  united. 

The  court  erred  in  the  charge  given,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 


Childress  v.  Monette  et  ah 

Real  Action  in  tJie  Nature  of  Ejectment. 

1.  Mortgnge  of  lands ;  rujJd  of  mort/ja/jor  in. — After  the  execution  of  3 
mortgage  the  legal  estate  passes  to  the  mortgagee,  leaving  to  the  mortgagor 
the  eqnitj'  of  redemption  only.  Thus,  equity  may  be  levied  on  and  sold  under 
execution,  and  the  purchaser,  in  the  absence  of  fraud  or  priorities*  under  the 
registration  statutes,  acquires  only  what  the  defendant  in  execution  had — a 
mere  equity  or  right  to  revest  himself  with  the  title,  on  paying  the  debt  secured — 
Tvhich  will  neither  support  nor  defeat  an  action  of  ejectment. 

2.  Same;  effect  of  sale  under  viorUjuge  on  right  of  purchaser  of  mort/jagor's 
equity. — A  sale  in  execution  of  the  power  given  in  the  mortgage,  after  the 
mortgagor's  equity  of  redemption  has  been  sold  under  execution,  cuts  off  the 
equity  of  redemption  acquired  by  the  purchaser,  as  eflfectually  as  a  decree  of 
strict  foreclosure  would,  and  leaves  nothing  but  the  statutory  right  of  redemp- 
tion, which  is  the  personal  privilege  of  the  debtor,  not  the  subject  of  levy  and 
sale  under  execution  at  law,  and  cannot  be  aaserted  by  a  purchase  at  execution 
sale,  before  the  statutory  right  had  arisen. 

Appeal  from  Circuit  Court  of  Hale. 

Tried  before  Hon.  M.  J.  Saffold. 

This  was  a  real  action  in  the  nature  of  ejectment  by  ap- 
pellant, Childress,  against  Monette  and  Boggs,  the  appellees, 
to  recover  a  tract  of  land. 

Both  parties  deduced  title  from  one  Brown,  who,  to 
secure  his  accommodation  acceptors  and  endorsers  upon  a 
bill  of  exchange,  conveyed  the  lands  to  one  Sadler,  as  trustee, 
empowering  him,  in  default  of  judgment,  to  advertise  and 
sell  the  lands,  and  make  conveyance  to  the  purchaser,  kc. 
This  deed  was  duly  executed  and  recorded  on  the  17th  day 
of  September,  1866. 

The  bill  not  having  been  paid,  Sadler,  in  strict  pursuance 
of  the  power  conferred  by  the  trust  deed,  advertised,  sold  and 
conveyed  the  lands  to  plaintiff,  on  the  20th  day  of  May,  1868, 
and  she  took  peaceable  possession  and  so  remained  until 
the day  of  February,  1870. 

On  the  18th  day  of  April,  1867,  judgments  were  recovered 
against  Brown,  and  the  sheriff,  under  executions  thereon 
duly  issued,  levied  on  and  sold  all  of  Brown's  interest  or 
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estate  in  the  lands,  and  made  a  conveyance  to  Tunstall,  who, 
on  the  4th  day  of  October,  1869,  conveyed  the  interest  ac- 
quired at  tl^e  sheriffs  sale,  to  Monette,  who  entered  and  took 
possession  peaceably  on  the  —  day  of  February,  1869,  and 
so  continued  at  the  institution  of  the  suit. 

On  the  29th  day  of  December,  1869,  Monette  "  made  a 
perfect  and  complete  tender  of  the  amount  of  the  purchase 
money,  &c.,  as  required  by  the  provisions  of  Chap.  IV,  on 
pages  507  and  508  of  the  Revised  Code  of  Alabama,"  to  the 
plaintiff,  who  refused  said  tender  and  redemption  of  said 
lands,  but  at  the  same  time  proposed  to  credit  said  Brown 
with  the  amount  offered  by  Monette,  upon  said  bill  of 
exchange,  which  had  been  only  partially  paid  by  the  proceeds 
of  the  sale  Under  the  trust  deed,  and  was  then  the  property 
of  the  plaintiff;  the  amount  due  thereon  exceeding  the 
tender.  Brown  was  duly  adjudicated  a  bankrupt  on  the  16th 
day  of  December,  1867,  and  obtained  a  discharge  in  Novem- 
ber, 1869. 

This  was  the  substance  of  all  the  evidence,  and  it  does  not 
show  w*hy  Boggs  was  made  a  defendant.  The  court,  at  the 
written  request  of  defendents,  charged  the  jury,  if  they 
believed  the  evidence  to  find  for  the  defendants,  and  refused  a 
written  charge  requested  by  plaintiff  directing  the  jury  to 
find  for  her,  if  they  believed  the  evidence.  The  plaintiff  duly 
excepted  to  the  charge  given  and  the  refusal  to  charge  as 
requested,  and  in  consequence  of  these  rulings  was  forced  to 
take  a  non-suit,  with  bill  of  exceptions,  &c. 

W.  &  J.  Webb,  for  appellant. 

Coleman  &  Seay,  contra, 

BRICKELL,  C.  J. — The  deed  of  trust  conveying  the  lands 
to  Sadler,  to  secure  the  payment  of  the  bill  of  exchange  is, 
in  its  nature  and  legal  operation,  a  mortgage.  The  legal  title 
passed  to  Sadler,  the  trustee,  leaving  in  the  grantor,  the 
equity  of  redemption  only — the  right  to  revest  himself  with 
the  legal  estate  in  paying  the  debt  secured.  This  equity  of 
redemption  was  not  the  subject  of  levy  and  sale,  under  execu- 
tion at  law  prior  to  the  Code.  It  is  under  the  Code  subject 
to  execution,  and  the  effect  of  a  sale  is  expressly  declared  to 
be  the  subrogation  of  the  purchaser  to  all  the  rights  of  the 
defendant,  and  a  subjection  to  all  his  disabilities. — R.  C. 
§  2871.  As  a  general  rule,  no  question  of  fraud  arising,  or  of 
priority  under  the  statutes  of  registration,  a  purchaser 
acquires  only  the  estate  and  interest  of  the  defendant  in 
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execution.  The  character  or  quality  of  the  estate  is  as  un- 
affected by  the  sale,  as  it  would  be  by  descent.  The  pur- 
chaser succeeds  to  the  right  and  title  of  the  defendant  in 
execution,  and  this  is  unaltered  by  the  succession.  If  it  is 
equitable- — was  in  the  defendant  in  execution  an  equity,  it 
remains  an  equity  in  the  purchaser.  The  effect  of  the 
statute  subjecting  an  equity  of  redemption  to  sale  under 
execution  at  law,  is  not  to  convert  the  equity  into  a  legal 
estate,  authorizing  the  purchaser  to  maintain  or  defend  eject- 
ment. If  he  desires  to  acquire  the  legal  title,  and  is  entitled 
to  its  conveyance,  he  must,  as  the  defendant  in  execution 
would  have  been  compelled  to  do,  resort  to  equity. —  Yoii  v. 
Flinn,  34  Ala.  415  ;  Shath  v.  McCann,  24  How,  404. 

In  ejectment,  or  in  the  real  action,  the  Code  provides  for 
the  recovery  of  lands,  or  the  possession  thereof,  the  legal 
estate  and  the  legal  right  of  possession  alone  are  involved. 
An  equity  will  not  support  or  defeat  the  action, — Nickles  v. 
Haskins,  15  Ala,  619;  MitcheU  v.  Rohcrison,  ib.  412;  Trammell 
V.  SimmcTis,  17  Ala.  411 ;  Sellers  &  Cook  v.  Hayes,  ib.  749 ; 
Cliapman  v.  Glassel,  13  Ala.  50;  Collins  v.  Robinson,  33  Ala.  91. 
All  that  accrued  to  the  purchaser  at  the  sale  under  the 
execution  was  the  equity  of  redemption  of  the  defendant. 
This  equity  is  unavailing  at  law  in  defense  of  an  action  for 
the  recovery  of  the  lands  by  the  owner  of  the  legal  estate. 
It  can  be  asserted  and  enforced  only  in  equity. 

The  sale  by  the  trustee  Sadler,  in  execution  of  the  power 
with  which  the  deed  clothed  him,  was  made  after  the  sale  of 
the  equity  of  redemption  under  execution  against  the 
grantor.  That  sale  as  effectually  cut  off  and  barred  the 
equity  of  redemption  acquired  by  the  purchaser  at  sheriff's 
sale,  as  a  decree  of  strict  foreclosure  would  have  done.  The 
legal  and  equitable  estate  were  by  it  united  in  the  appellant, 
freed  from  the  original  condition,  and  from  any  other  right 
of  redemption  than  the  statutory  right.—  2  Wash.  Real 
Prop.  78;  4  Kent,  159. 

The  statute  secured  to  the  mortgagor  the  right  of  redemp- 
tion, at  any  time  within  two  years  after  the  sale,  on  his  pay- 
ing the  purchaser  the  purchase  money,  ten  per  cent,  per 
annum  thereon,  and  all  other  lawful  charges.  This  is  a 
mere  personal  right  of  the  debtor — a  right  to  repurchase  the 
lands,  and  to  be  restored  to  the  estate  he  had  in  them  at  the 
time  of  the  sale  under  the  deed  of  trust. — /S'/)oor  v.  Phillips, 
27  Ala.  193;  Kcmnon  v.  Filloiv,  7  Humph.  281.  It  is  not  the 
subject  of  levy  and  sale  under  execution  at  law.  It  does  not 
arise  until  a  sale  is  made  of  the  lands,  under  execution, 
decree  in  chancery  or  a  mortgage,  or  deed  of  trust. — R.  C. 
§  2509.     The  sale  under   execution   from   which   appellees 
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deduce  title,  was  made  before  the  sale  under  the  deed  of 
trust,  and  before  the  right  had  an  existence'  The  nght  could 
not  be  asserted  by  the  appellees,  and  their  offer  to  assert  it 
is  not  a  defense  to  this  action. 

The  circuit  court  erred  in  the  charge  given,  and  in  refusing 
the  charge  requested.  The  non-suit  must  be  set  aside,  and 
the  cause  remanded. 


Moulton  V.  Reid. 

BiU  in  Equity  to  determine.  Contested  Blwnicipol  Election. 

1 .  Certificate  of  dedhn ;  force  and  effect  of. — Where  a  public  officer  is  charged 
by  law  with  the  duty  of  ascertaining  and  declaring  the  result  of  an  election, 
and  issuing  a  certificate  of  election  to  the  person  electe:!,  such  certificate  ia 
conclusive  evidence  of  the  result  and  of  the  right  of  such  person  to  the  office; 
except  when  statutes  authorize  a  contest,  and  it  is  commenced,  or  on  quo  war- 
ranto, or  information  in  the  nature  thereof,  to  determine  the  right  to  the  office, 
when  the  certificate  is  prima  facie  evidence,  imposing  the  burden  of  proof  on 
him  who  assails  it. 

2.  Same. — This  rule  is  not  varied,  because  a  prior  incumbent  contesting  the 
election  is  in  office,  and  is  authorized  to  hold  until  his  successor  is  elected  and 
qualified. 

3.  Mobile,  charter  of;  provision  as  to  contested  election. — The  provision  of  the 
charter  of  the  city  of  Mobile  for  the  trial  of  contested  elections  to  municipal 
offices  before  the  circuit  or  city  judge,  is  not  inadequate,  because  it  does  not 
specifically  define  the  mode  of  contest  and  prescribe  the  causes  therefor;  the 
jurisdiction  given  carries  with  it  every  thing  necessary  to  make  it  effectual, 
and  the  common  law,  in  the  absence  of  statutory  provisions,  supplies  the  causes 
of  contest. 

4.  Contested  election  ;  jurisdiction  of  chancery  as  to, — A  court  of  chancery 
is  not  the  proper  tribunal  for  the  trial  of  a  contested  municipal  election, 
where  the  charter  or  a  general  law  provides  for  such  contest;  and  it  has  no 
jurisdiction  to  enjoin  the  person  declared  elected  from  using  his  certificate  of 
election,  or  from  qualifying  and  entering  upon  the  duties  of  the  office,  or  to 
otherwise  try  the  right  to  the  office — although  such  relief  is  asked  by  an  in- 
cumbent under  a  former  election,  and  entitled  to  hold  until  his  successor  is 
elected  and  qualified,  who  charges  that  by  falsification  of  the  ballots  and  the 
fraud  of  the  election  officers,  the  certificate  of  election  was  withheld  from  him, 
and  given  to  his  opponent. 

5.  Municipal  offices. — The  legislature  has  full  power  to  determine  in  what 
manner  municipal  officers  shall  be  elected  or  appointed,  the  mode  and  causes 
for  which  such  election  may  be  contested,  and  whether  or  not  a  jury  trial  shall 
be  allowed. 

6.  Practice  on  rt;ipea/. —Under  the  statute  ($  .S510  R.  C.)  it  is  the  duty  of  the 
court,  when  a  case  comes  before  it  a  second  time  on  appeal,  to  disregard  its 
former  ruling  if  deemed  erroneous;  and  although  the  statute  in  terms  is  ad- 
dressed only  to  the  (ippellate  court,  yet,  if  the  lower  court  departs  from  the 
former  ruling,  and  this  court,  on  a  second  appeal,  is  of  opinion  that  the  lower 
court  decided  correctly,  its  judgment  must  be  affirmed,  whether  it  conforms  to 
or  disregards  the  former  decision." 

7.  Overruled  case.— Held  v.  Moidton,  51  Ala.  255,  overruled. 
Vol.  liv. 
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Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  H.  Austill. 

This  cause  was  before  the  court  at  its  June  term,  1874, 
and  is  reported  Reid  v.  Moulton,  in  the  51st  volume  of  Ala- 
bama Reports,  page  255.  The  case  is  so  fully  reported 
there  that  it  is  unnecessary  here  to  give  more  than  a  brief 
synopsis. 

Moulton  was  mayor  of  the  city  of  Mobile,  entitled  under 
its  charter  to  hold  until  his  successor  was  elected  and  quah- 
fied.  At  the  municipal  election,  held,  pursuant  to  the  char- 
ter, on  the  second  day  of  December,  1873,  Moulton  was  a 
candidate  for  re-election,  and  John  Reid,  Jr.,  was  his  princi- 
pal competitor,  although  some  votes  were  cast  for  J.  M. 
Lomery.  Moulton  alleges,  "on  information  and  beUef,  "  that 
he  received  a  plurality  of  the  legal  votes  cast  for  said  office 
of  mayor ;  that  the  inspectors  in  one  of  the  wards,  in  pursu- 
ance of  a  conspiracy,  falsified  returns  of  the  result  at  that 
ward ;  that  a  number  of  ballots  cast  at  that  ward  for  him 
were  abstracted,  and  ballots  substituted  for  Reid,  and  that 
these  ballots,  fraudulently  put  in  the  ballot  box,  were  counted 
in  the  returns  in  favor  of  Reid,  in  pursuance  of  such  con- 
spiracy, thereby  reversing  the  result  of  the  election ;  that 
Dane,  the  sheriff,  whose  duty  it  is  under  the  charter  to  ascer- 
tain and  declare  the  result  of  the  election,  had  counted  the 
ballots  fraudulently  inserted  in  the  box  at  that  ward,  and 
upon  the  count  thus  made,  has  given  Reid  a  certificate  of 
election  to  the  office  of  mayor. 

The  bill  further  alleged,  that  the  provisions  of  the  city 
charter  were  so  vague  as  to  the  method  of  contest,  and  as  to 
the  causes  of  contest,  that  he  could  not  contest  the  election 
in  the  manner  there  provided,  "until  the  charter  is  amended ;" 
that  the  provisions  of  the  charter  providing  for  a  contest 
were  unconstitutional,  as  they  neither  gave  a  jury  trial,  nor 
an  appeal  to  any  court  having  power  to  empannel  a  jury  to 
try  issues  of  fact,  and  that  the  certificate  entitled  Reid  to 
qualify,  and  enjoy  the  emoluments  of  the  office,  and  unless 
restrained,  he  would  qualify  and  take  possession  of  the  office, 
&c. 

Reid  was  made  a  defendant,  and  required  to  answer,  <fec., 
without  oath,  and  the  bill  prayed  an  injunction,  "enjoining 
him  from  exercising  any  of  the  duties  or  functions  of  mayor 
of  the  city  of  Mobile,  or  in  any  way  interfering  with  [Moul- 
ton's]  right  to  perform  the  duties  or  functions  of  mayor  of 
the  city  of  Mobile,  and  to  enjoy  the  privileges  and  emolu- 
ments thereof,  until  the  further  order  of  the  court,  and  that 
upon  the  final  hearing,  your  Honor  will  take  jurisdiction  of 
the  whole  case,  and  that  the  same  may  be  heard  and  deter- 

'       (21) 
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mined  in  this  honorable  court,  and' that  yo«r  orator  may  be 
declared  duly  elected  mayor  of  the  city  of  Mobile,  and  may 
be  continued  and  confirmed  in  his  office,"  &c. 

The  bill  further  alleged  that  the  poll  lists,  ballots  and  re- 
turns of  the  election  were  in  the  hands  of  Dane,  the  sheriff, 
who  threatened  to  turn  them  over  to  the  city  clerk,  as  the 
charter  required,  and  that  the  latter,  in  pursuance  of  the 
charter,  would  burn  and  destroy  them,  whereby  Moulton 
would  lose  valuable  evidence,  and  all  traces  of  the  frauds 
would  be  destroyed.  Dane  is  made  defendant,  and  an  in- 
junction prayed  to  prevent  the  destruction  of  the  ballots, 
&c.,  and  requiring  him  to  preserve  them  for  production,  un- 
der the  orders  of  the  court,  as  evidence  in  the  cause,  &c. 
The  bill  also  prayed  for  general  relief.  Bond  having  been 
given  in  accordance  with  the  fiat  of  the  chancellor,  an  in- 
junction issued  as  prayed. 

Reid,  in  his  answer,  positively  disclaimed  all  knowledge  or 
connection  with  any  fraud,  &c.,  and,  on  information  and  be- 
hef,  denied  that  any  fraud  had  been  committed,  but  averred, 
on  the  contrary,  that  he  had  received  a  plurality  of  the  votes 
cast  and  was  duly  elected,  &g. 

Dane  answered,  denying  all  knowledge  of  any  fraud,  and 
stating  that  he  was  proceeding  to  count  the  votes  returned, 
as  he  understood  his  duty  required,  when  he  was  required  by 
mandamus  from  the  circuit  court  to  issue  a  certificate  to 
Reid,  who,  by  the  returns  of  the  inspectors,  had  received  a 
plurality  of  votes  cast  for  the  office  of  mayor,  and  he  pleaded 
its  judgment  in  defense  of  his  action,  &c. 

Demurrers  were  also  put  in  by  Reid  on  the  grounds, 
among  others,  that  the  case  presented  was  not  within  the 
jurisdiction  of  the  court ;  that  complainant  had  a  complete 
and  adequate  remedy,  under  the  provisions  of  the  charter, 
to  contest  the  election,  &c. 

On  the  coming  in  of  the  answers,  the  defendants  moved  to 
dissolve  the  injunction  for  want  of  equity,  and  on  the  denials 
in  the  answer,  and  the  chancellor  (Hon.  A.  C.  Felder)  over- 
ruled both  motions,  and  from  this  decree  the  former  appeal 
was  taken.  This  court  thereupon  affirmed  the  decree  of  the 
chancellor. 

The  cause  remaining  undetermined  in  the  chancery  court, 
it  "came  on  further  to  be  heard,"  at  its  January  term,  1875,' 
on  the  demurrers  in  the  answer  of  Reid,  and  the  chancellor 
(Hon.  H.  Austill)  sustained  the  demurrers,  dissolved  the  in- 
junction and  dismissed  the  bill. 

This  decree  is  now  assigned  as  error. 

Vol.  liv. 
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E.  S.  Daegan,  for  appellant.* 

Hamiltons,  and  E.  H.  Smith,  contra. 

BRICKELL,  C.  J.— The  13th  section  of  the  act  "to  reor- 
ganize the  municipal  government  of  the  city  of  Mobile,"  <fec., 
providevS,  the  sheriff  o±  the  county  shall  give  notice  of  munici- 
pal elections,  appoint  inspectors  and  returning  officers  :  The 
returning  officers  are  required  to  make  and  certify  the  returns 
to  the  sheriff,  who  declares  the  election  of,  and  gives  certifi- 
cates of  election  to  the  persons  elected. — Famph.  Acts, 
1869-70,  p.  453.  It  is  shown  by  the  bill  that  at  the  proper 
time  an  election  for  the  office  of  mayor  of  the  city  of  Mobile 
was  held,  under  the  supervision  of  inspectors  and  other  offi- 
cers, the  regularity  of  whose  appointment  is  not  questioned. 
Returns  of  the  election  were  made  to  the  sheriff,  and  he  de- 
clared the  appellee,  Reid,  was  elected  Mayor,  and  gave  him 
the  certificate  of  election.  When  there  has  been  an  author- 
ized election  to  fill  a  public  office,  there  must  be  not  only  a 
mode  prescribed  by  law  of  ascertaining  its  result,  but  there 
must  be  of  necessity  some  mode  of  furnishing  to  the  person 
elected  evidence  of  the  fact  on  which  he  can  enter  into  the 
office,  and  of  certifying  the  fact  to  the  people  who  have  the 
right  to  demand  the  performance  of  official  duty.  The  fact 
cannot  be  permitted  to  rest  in  doubt  or  uncertainty,  or  sub- « 
ject  to  inquiry  and  htigation,  whenever  authority  is  exercised. 
A  certificate  issued  by  the  sheriff,  a  public  officer,  charged 
with  the  duty  of  conducting  the  election,  ascertaining  and 
declaring  its  result,  is  the  evidence  of  election  the  statute 
prescribes.  When  issued,  it  is  conclusive  evidence  of  the 
result  of  the  election — of  the  right  of  the  person  to  the 
office  to  which  it  shows  him  to  have  been  elected,  except 
when  statutes  authorize  a  contest  of  the  election,  and  the 
contest  is  commenced,  or  on  an  information  in  the  nature  of 
a  quo  loarranto,  to  determine  the  right  to  the  office.  In  these 
proceedings  it  is  pi  inia  facie  evidence  of  the  right,  imposing 
the  burden  of  proof  on  those  who  impeach  its  fairness. — 
Brightley's  Lead.  Elec.  Cases,  319,  note  ;  Huselnum  v.  Bents, 
41  Penn.  314;  Kerr  v.  Trego,  42  Penn.  296 ;  State  v.  Churrldll, 

15  Minn.  459 ;  Atherlon  v,'  Sherivood,  ib.  221 ;  People  v.  Miller, 

16  Mich.  56  ;  Commomvealth  v.  Baxter,  35  Penn.  263  ;  Peojde 
V.  Jones,  17  Wend.  83 ;  People  v.  Vail,  20  Wend.  12  ;  Slate  v. 
Governor,  1  Dutcher,  344 ;  Hudley  v.  Mayor,  33  N.  Y.  606 ; 
Morgan  v.  Quackeiihmh,  22  Barb.  79.     Nor  is  the  rule  varied 

*The  arguments  of  xsounsel  are  so  fully  given  in  the  former  report  of  the  case 
that  it  is  unnecessary  to  repeat  them. 
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because  a  prior  incumbent,  contesting  the  validity  of  the 
election,  is  in  ofl&ce,  and  authorized  to  hold  until  his  suc- 
cessor is  elected  and  quahlied. — People  v.  Head,  25  111.  325. 
When  an  incumbent  of  a  public  office  is  authorized  to  con- 
tinue in  office,  beyond  the  duration  of  the  term  fixed,  until 
a  successor  is  elected  and  qualified,  the  object  is  to  prevent 
a  vacancy  in  the  office,  and  the  suspension  of  official  duty. 
The  extension  is  for  public  benefit,  and  not  to  confer  on  the 
incumbent  a  right  to  continue,  when  another  has  the  legal 
right  to  enter  into  the  office.  It  was  the  duty  of  appellant 
to  remain  in  the  office  of  mayor  until  the  election  and  quali- 
fication of  his  successor.  It  was  not  his  duty  or  right  to  re- 
main after  the  election  and  qualification  of  the  appellee, 
Reid.  The  certificate  was  evidence  of  Reid's  election,  as 
conclusive  on  the  appellant,  as  it  was  on  any  other  citizen ; 
and  as  conclusive  on  him,  as  it  would  have  been  if  he  had 
not  been  a  rival  candidate  for  the  office,  or  if  it  had  not  been 
his  duty  to  remain  in  office  until  the  election  and  qualifica- 
tion of  his  successor.  The  claim  preferred  by  the  bill,  is, 
that  he  is  his  own  successor,  and  in  that  right  entitled  to 
hold  the  office.  To  support  this  claim  he  proposes  to  remain 
in  the  office,  and  asks  that  Reid  be  enjoined  from  the  use  of 
the  certificate  of  election,  which  it  is  conceded  by  the  bill, 
at  law,  entitles  him  to  enter  into  the  office,  and  consequently 
compels  the  appellant  to  vacate  it.  If  such  is  the  effect  of 
the  certificate  at  law,  it  is  difficult  to  conceive  how  it  can  be 
of  less  force  in  equity.  It  is  as  evidence  of  the  fact  of 
election,  which  confers  the  right  to  the  office,  that  the  cer- 
tificate operates.  Equity  follows  the  law,  and  "when  a  rule, 
either  of  common,  or  statute  law,  is  direct,  and  governs  the 
case  with  all  its  circumstances,  or  the  particular  point,  a 
court  of  equity  is  as  much  bound  by  it  as  a  court  of  law,  and 
can  as  little  justify  a  departure  from  it." — 1  Story's  Eq.  §  64. 
Generally,  the  rules  of  evidence  are  the  same  in  equity  and 
at  law.  The  policy  and  necessity  which  is  the  reason  of  the 
rule  declaring  the  effect  of  the  certificate  of  election,  as  evi- 
dence, is  of  the  same  weight  in  equity  as  at  law,  and  neither 
the  one  court,  or  the  other,  can  dispense  with  or  depart  from 
the  rule. 

It  is  urged  the  bill  discloses  the  certificate  is  false,  in- 
fected by  fraud,  and  that  the  appellee  was,  in  truth,  elected 
mayor,  and  is  entitled  to  the  office.  Be  this  so,  the  law  has 
appointed  a  remedy,  by  a  contest  of  the  election,  when  the 
fraud  may  be  ferreted  out,  the  truth  of  the  election  ascer- 
tained, and  the  right  declared  and  enforced,  more  speedily 
than  through  any  of  the  ordinary  remedies  of  the  common 
law,  or  by  bill  in  equity.     The  charter  of  the  city  provides. 

Vol.  Liv. 
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"if  any  municipal  election  shall  be  contested  in  the  city  of 
Mobile,  it  shall  be  before  the  judge  of  the  circuit  court  of  the 
Mobile  district,  or  judge  of  the  city  court  of  Mobile.  Testi- 
mony may  be  taken  by  a  justice  of  the  peace,  or  before  a 
commissioner  appointed  by  the  judge  trying  the  cause,  for 
that  purpose,  or  he  may  cause  the  witnesses  to  come  before 
him,  and  depose  in  the  case."  The  ballots  are  required  to 
be  sealed  up,  and  delivered  to  the  city  clerk,  who,  if  there  is 
a  contest,  is  required  to  deliver  them  to  the  judge  trying  the 
same.  The  contest  is  commenced  by  an  application  to  the 
judge,  and  notice  to  the  party  whose  election  is  disputed, 
within  fifteen  days  after  the  election.  After  an  examination 
of  the  ballots,  poll  lists,  and  a  consideration  of  such  other 
evidence  as  may  be  introduced,  the  judge  is  required  to  pro- 
nounce judgment  on  the  case. — Pamph.  Acts,  1865-6,  p.  208. 

This  remedy,  it  is  insisted,  is  inadequate,  because  the 
mode  and  causes  of  contest  are  not  specified.  The  mode  of 
contest  is  distinctly  declared  to  be  by  application  to  the 
judge  of  the  city  or  circuit  court.  The  causes  of  contest  are 
not  expressly  defined,  nor  was  it  necessary  they  should  be  ; 
for  the  common  law  declares  them,  and  affirming  them  by 
statute  would  not  render  them  more  certain  or  add  to  their 
force.  Whatever  of  fraud,  illegality,  or  irregularity  occur- 
red in  the  election  which  varies  its  result,  is  ground  of  con- 
test. The  statutory  provisions  are  very  general  in  their 
terms,  yet  very  clearly  confer  on  the  circuit  or  city  court 
judge,  jurisdiction  of  the  contests  of  municipal  elections. 
All  reasonable  and  necessary  incidents — all  that  is  proper  to 
render  the  exercise  of  the  jurisdiction  effectual,  is  impliedly 
granted. — Sedg\vick  on  Stat.  &  Cons.  Law,  228.  The  rule  is 
very  general  that  the  common  law  supplies  all  that  is  neces- 
sary to  give  effect  to  general  statutory  provisions,  and, 
"whenever  a  pQwer  is  given  by  a  statute,  every  thing  neces- 
sary to  the  making  of  it  effectual  is  given  by  implication ; 
for  the  maxim  is  quando  lex  aliquid  concedif,  concedere  videtur 
et  idyyer  quod  devenitur  ad  illudy — 9  Bac.  Ab.  219-20  ;  People 
V.  Eddy,  57  Barb.  593. 

It  is  insisted  the  statutorv  provisions  are  violative  of  the 
Constitution  because  a  trial  by  jury  is  not  authorized.  Of 
this  objection  it  may  be  said,  as  was  said  of  a  similar  objec- 
tion, in  a  similar  case,  by  the  supreme  court  of  Pennsyl- 
vania, if  it  is  of  any  force,  it  has  a  /earful  siueej).  All  the 
general  laws  authorizing  the  contests  of  elections  for  county 
officers,  (except  judges  of  probate,)  of  elections  for  justices 
of  the  peace  and  constables,  commit  the  jurisdiction  to  the 
judge  of  probate,  and  unless  the  eligibility  of  the  person 
elected,  or  mal-conduct,  fraud,  or  corruption,  on  the  part  of 
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a  clerk,  inspector,  or  returning  officer,  is  the  ground  of  con- 
test, a  trial  by  jury  is  not  authorized.  If  these  ai'e  alleged, 
the  person  whose  election  is  contested  may  demand  a  trial 
by  jury.     Such  mode  of  trial  is  not  compulsory,  but  is  his 

Eersonal  privilege.  The  chancellor,  not  the  court  of  chancery, 
as  jurisdiction  of  the  contest  of  an  election  of  circuit  judge, 
and  a  trial  by  jury  is  required  only  when  claimed  by  the 
person  declared  elected,  and  the  election  is  contested  on  the 
like  ground.  If  this  objection  is  sound,  these  statutes  are 
violative  of  the  Constitution.  A  municipal  corporation  is  of 
legislative  creation,  and  its  offices  are  mere  agencies  or  in- 
strumentalities through  which  corporate  power  is  exercised, 
and  corporate  duty  discharged.  It  is  within  legislative  com- 
petency to  provide  for  filling  these  offices  either  by  election 
or  appointment,  or  any  other  mode  deemed  expedient.  If 
an  election  by  the  electors  residing  within  the  territorial 
limits  of  the  corporation,  is  the  mode  prescribed,  the  legis- 
lature could  declare  the  certificate  of  efection  final  and  con- 
clusive evidence  of  the  right  to  the  office.  Jt  may  or  not 
authorize  a  contest  of  the  election,  and  if  authorized,  the 
mode  of  contest,  and  of  trial,  rests  absolutely  in  legislative 
discretion.  The  tribunal  wliich  shall  hear  and  determine 
the  contest,  whether  it  sha]l  be  either  of  the  ordinary  judi- 
cial tribunals,  or  a  judge  thereof,  or  any  known  officer  of  the 
law,  the  legislature  have  full  power  to  determine,  and  with- 
out violating  constitutional  limitations,  a  trial  by  jury  may, 
or  may  not,  be  authorized. — Ewing  v.  Filley,  43  Penn.  384. 

The  case  as  presented  is,  then,  in  the  most  favorable  aspect 
for  the  appellant,  the  claim  of  a  pure  legal,  statutory  right, 
for  the  enforcement  of  which  the  statute  furnishes  a  particu- 
lar remedy.  The  jurisdiction  of  a  court  of  equity  is  as 
clearly  defined  as  the  jurisdiction  of  courts  of  law.  It  never 
intervenes  for  the  the  protection  of  rights,  or  the  prevention 
of  wrongs,  when  the  ordinary  legal  tribunals  are  capable  of 
affording  sufficient  redress.  Mr.  High,  in  his  recent  work  on 
Injunctions,  states  very  forcibly  and  clearly,  the  principle 
which  is  fatal  to  the  biU,  if  there  were  not  other  grave  and 
unanswerable  objections  to  it.  The  principle  is,  that,  "when 
a  positive  statutory  remedy  exists  for  the  redress  of  particu- 
lar grievances,  a  court  of  equity  will  not  interfere  by  injunc- 
tion, and  assume  jurisdiction  of  the  questions  involved,  nor 
vsdU  it  enjoin  proceedings  under  such  statutory  remedy,  since 
such  interference  would  place  the  judicial  above  the  legisla- 
tive power." — High  on  Inj.  §  31. 

Suppose  the  statutory  remedy  is  inadequate,  and  by  it  re- 
dress of  the  wrongs  of  which  appellant  complains,  cannot  be 
obtained,  the  courts  of  common  law  of  general  jurisdiction 
Vol.  uv. 
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have  an  inherent  power,  now  regulated  by  statute,  to  inquh-e 
into  the  regularity  and  validity  of  the  title  to  municipal 
offices,  whether  acquired  by  election  or  otherwise,  on  quo 
warranto,  or  an  information  in  the  nature  of  a  quo  warranto. — 
Dillon  on  Munic.  Cor.  S>^  141,  210,  680,  714.  Of  this  juris- 
diction they  are  not  deprived  because  the  legislature  may 
prescribe  special  statutory  remedies,  from  which  the  same 
redress  may  be  obtained,  unless  it  appears,  with  unequivocal 
certainty,  the  legislature  intended  to  take  it  away.  The  gen- 
eral principle  apf)lies,  that  a  special  statutory  remedy  is 
cumulative,  not  excluding  the  ordinary  common  law  reme- 
dies, unless  such  is  the  manifest  legislative  intent. — Dillon 
on  Munic.  Cor.  §§  141-2.  If  the  special  statutory  remedy  by 
contest  is  inadequate — if  it  is  so  loosely  prescribed  as  to  be 
incapable  of  pursuit,  or  if  it  is  in  violation  of  the  Constitu- 
tion, as  the  appellant  so  strenuously  insists,  the  unembar- 
rassed remedy  by  an  information  in  the  nature  of  quo  tca7'- 
ranto  remained  to  him,  and  remaining,  excluded  the  juris- 
diction of  a  court  of  equity.  On  this  point  the  authorities 
are  harmonious,  and  speak  in  unvarying  language. — Cochran 
V.  McLeary,  22  Iowa,  75 ;  Detroit  v.  Board  of  Public  Worlds, 
23  Mich.  546 ;  Tappan  v.  Gray,  9  Paige,  507  ;  S.  C.  7  Hill, 
259 ;  People  v.  Draper,  24  Barb.  265 ;  Undergraft  v.  Craus, 
47  Penn.  103  ;  Mickles  v.  Rochester  City  BcmJc,  11*  Paige,  118; 
State  V.  Jarrett,  17  Md.  310 ;  3Iarkle  v.  Wright,  13  Ind.  548  ; 
Commonioealth  v.  Leech,  4A  Penn.  332 ;  Hulseman  v.  Reeves, 
41  Penn.  396.  In  the  work  on  Injunctions,  to  which  we  have 
previously  referred,  it  is  said :  "A  court  of  equity  is  not 
the  proper  tribunal  for  determining  disputed  questions  con- 
cerning the  appointment  of  public  officers,  or  their  right  to 
hold  office,  such  questions  being  purely  of  a  legal  nature,  and 
cognizable  only  by  courts  of  law." — High  on  Inj.  §  798. 
And  again,  it  is  said,  when  a  specific  remedy  by  quo  loarranto 
exists  at  law  for  the  unlawful  usurpation  of  an  office,  by  one 
not  entitled  thereto,  a  court  of  equity  will  not  entertain  juris- 
diction of  the  offense,  and  will  not  grant  an  injunction 
against  the  incumbent  of  the  office. — Ih.  §  799.  Judge  Dil- 
lon, in  his  treatise  on  Municipal  Corporations,  states  that 
"the  right  to  a  municipal  office  is  a  franchise,  and  may  be 
tested  by  an  information  in  the  nature  of  a  quo  warranto,  but 
cannot  be  determined  ordinarily  unless  by  statute  provision, 
on  a  bill  in  chancery  to  enjoin,  or  in  any  other  indirect  or 
collateral  proceeding." — Dillon  on  Munic.  Cor.  >J  210. 

In  iiZr  parte  John  Ileid,  Jr.,  at  the  January  term,  1874,1 
expressed  the  opinion,  the  special  remedy  prescribed  by  the 
charter  for  a  contest  of  municipal  elections,  excluded  the 
common  law  remedy  by  information  in  the  nature  of  quo 
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warranto.  In  arriving  at  this  conclusion,  not  only  the  words 
of  the  statute,  the  purpose  of  its  enactment,  but  the  general 
laws  of  the  State  on  the  subject  of  contested  elections  and 
quo  ivarranto,  were  consulted.  The  general  legislative  pohcy 
is,  that  when  the  validity  of  an  election  is  the  subject  of  a 
statutory  contest,  quo  warranto  shall  not  lie. — R.  C.  §'  3092. 
I  have  nothing  to  add  to,  or  to  subtract  from  the  views  on 
this  point  then  expressed.  The  istatutory,  or  common  law 
remedy,  either  could  only  have  been  pursued  by  the  appel- 
lant after  his  vacation  of  the  office,  and  Reid's  entry  into  it. 
This  at  last  is  the  "irreparable  injury"  the  court  of  chancery 
was  invoked  to  prevent.  It  was  not  injury — it  was  mere 
obedience  to  the  law.  "Where  a  positive  statutory  remedy 
exists  and  may  be  pursued,  equity  cannot  interfere  on  the 
ground  of  irreparable  mischief."  The  "law  injures  no  one," 
is  a  maxim  which  inculcates  obedience  to  law.  Where  posi- 
tive law  in  point  of  fact  injures,  it  is  the  legislature  which 
must  furnish  the  corrective ;  courts  cannot." — Brown's  Ap- 
peal, 66  Penn.  157. 

The  last  proposition  pressed  in  support  of  the  bill,  is,  that 
the  interference  of  equity  was  jiecessary  to  prevent  the  de- 
struction of  the  ballots  and  poll  lists,  which  were  indispen- 
sable evidence  of  the  appellant's  election  and  title  to  the 
office,  and  it  is  said  a  court  of  equity  has  jurisdiction  to  pre- 
serve evidence  when  in  danger  of  being  lost,  before  the  mat- 
ter to  which  it  relates  can  be  made  the  subject  of  judicial  in- 
vestigation. It  would  seem  a  sufficient  answer  to  say  the 
bill  is  not  framed  on  any  such  view.  No  relief  as  auxiliary 
to  any  proceeding  at  law,  is  prayed,  nor  is  any  such  proceed- 
ing contemplated.  On  the  contrary,  the  court  is  specially 
prayed  to  take  jurisdiction  of  the  whole  case,  and  by  decree 
finally  to  ascertain  and  declare  the  result  of  the  election,  thus 
seeking  the  entire  and  final  remedy  in  equity.  Nor  is  there 
any  necessity  for  equitable  interference  to  preserve  the  bal- 
lots and  poll  lists.  If  the  appellant  had  contested  the 
election  in  the  mode  prescribed,  they  must,  by  the  words  of 
the  charter,  have  been  delivered  to  the  judge  before  whom 
the  contest  was  instituted,  who  was  commanded  to  examine 
them  before  pronouncing  judgment. 

It  is  last  urged  the  decree  must  be  reversed,  because  the 
opinion  rendered  in  this  cause  at  the  June  term,  1874,  of  this 
court,  was  conclusive  on  the  chancellor,  as  to  the  law  of  the 
case.  For  more  than  forty  years,  the  conservative  rule  on 
which  this  court  proceeded,  was,  that  an  opinion  of  this 
court,  however  erroneous,  was  the  law  of  the  case  in  which 
it  was  rendered,  and  could  not  be  questioned  in  the  primary 
court,  or  on  a  second  appeal.     The  rule  was  sometimes  ap- 
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plied  to  the  affirmance  of  judgments,  working  great  indi^d- 
ual  hardship  and  injustice.  The  legislature  not  only  abro- 
gated the  rule,  but  expressly  commands  this  court,  if  the 
case  returns  here  on  a  second  appeal,  to  pronounce  judg- 
ment, without  regard  to  the  former  ruling,  if  that  is  deemed 
erroneous.— R.  C.  §  3510.  We  may  regret,  but  we  cannot 
avoid  the  unseemly  attitude  in  which  the  statute  may  place 
the  court,  of  reversing  at  a  subsequent  term,  the  judgment 
it  may  at  a  former  term  have  rendered  in  the  cause.  The 
statute  is  addressed  in  terms  only  to  this  court,  but  its  man- 
ifest purpose  is  the  abrogation  of  the  former  rule.  Whether 
it  is  to  be  observed  by  the  primary  courts,  is  not  a  question 
of  much  practical  importance.  The  inquiry  here  on  appeal, 
is  not  now  whether  the  decree  or  judgment  of  the  primary 
court  conforms  to  the  former  opinion,  but  its  correctness  in 
point  of  law.  If  correct,  whether  conforming  to,  or  departing 
from  the  decision  of  this  court,  it  must  be  affirmed. 

We  cannot  doubt  the  bill  is  devoid  of  equity.  The  de- 
cision in  Moulton  v.  Reid,  51  Ala.  255,  must  be  overruled, 
and  the  decree  of  the  chancellor  affirmed. 


Nelson,  Adm'r,  v.  Beck. 

Trover  for  Conversion  of  Slaves. 

Conversion  of  slaves;  what  act  constitutes. — K  died  testate  in  this  State,  and 
S  qualified  as  executor  in  1853.  Under  a  clause  of  the  will,  B,  a  minor  of 
tender  years,  having  no  guardian,  but  residing  under  the  care  ot  his  father  in 
a  neighboring  county,  became  entitled  to  certain  slaves,  and  S  delivered  them 
to  B's  father,  taking  his  receipt  showing  that  they  were  delivered  as  the  prop- 
erty of  the  son,  and  the  slaves  were  from  that  time  recognized  and  kept  on 
the  father's  plantation,  as  the  property  of  the  son,  until  his  death  in  1864,  and 
remained  there  until  emancipated  by  the  results  of  the  late  war.  B  never  had 
any  guardian,  and  neither  S,  the  executor,  nor  B's  father,  or  any  one  else,  laid 
any  claim  to  the  slaves,  but,  on  the  contrary,  always  i-ecognized  his  right  to 
them.  S,  dying  afterwards,  and  the  minor  becoming  of  age,  without  any  de- 
mand made  upon  S  in  his  life,  brought  an  action  of  trover  for  a  conversion  of 
the  slaves,  against  the  adujiuistntor  of  S. 

Held:    The  action  was  well  brought. 

Manning,  J.,  (dissenting)  held,  that  the  deliverj'^  of  the  slaves  was  made  in 
good  faith,  with  a  view  of  doing  the  owner  a  kindness;  that  considering  the 
nature  nf  the  property,  the  disposition  made  was  preservative  of  it;  and  having 
been  delivered  and  held  (until  emancipation)  in  a  situation  to  be  forthcoming 
when  the  minor  reached  majority,  and  in  strict  recognition  of  his  rights,  no 
inconsistent  dominion  or  claim  having  been  exercised  or  asserted  over  them, 
and  no  demand  having  been  made;  there  was  no  repudiation  of  the  right  of 
the  minor  to  the  slaves,  or  exercise  of  dominion  over  them  inconsistent  with 
those  rights,  and  hence  there  was  no  converaiou. 
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ApPEMi  from  Circut  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

William  R.  King  Beck  brought  his  action  of  trover  against 
Nelson,  as  administrator,  with  the  will  annexed,  of  Alanson 
Saltmarsh,  for  the  conversion  of  fifteen  slaves  by  the  latter 
on  the  13th  day  of  January,  1854.  There  was  a  trial  and 
verdict,  resulting  in  judgment  for  the  plaintiff  for  $5,258.99, 
and  the  defendant,  having  reserved  exceptions,  brings  the 
case  here  by  appeal. 

William  R.  I^ng,  a  resident  of  Dallas  county,  died  tes- 
tate in  1853,  and  his  will  was  duly  admitted  to  probate  in 
that  county  on  the  11th  day  of  May  of  that  year. 

Under  a  clause  in  the  will  the  plaintiff  was  entitled  to  some 
fifteen  negro  slaves.  Saltmarsh  was  the  only  one  of  the  per- 
sons, nominated  as  executors,  who  qualified,  and  he,  on  the 
13th  day  of  January,  1854,  delivered  the  slaves  to  Franklin 
Beck,  the  father  of  plaintiff,  taking  a  receipt  as  follows: 
"Received  of  A.  Saltmarsh,  executor  of  the  estate  of  the  late 
William  R.  King,  twelve  negroes,  being  half  the  remainder 
and  excess  referred  to  in  his  will,  and  which  were  given  to 
me  as  a  legacy  by  him,  in  said  will.  It  is  understood  and 
agreed,  that  in  the  event  of  any  claims  arising  against  said 
estate,  so  that  in  their  settlement  it  becomes  necessary  to 
have  more  money  than  will  be  realizpd  from  the  sale  of  per- 
sonal property,  I  am  to  contribute  my  pro  rata  share  of  the 
same,  in  proportion  to  the  value  of  my  legacy  from  said 
estate.     Jan.  13th,  1854. 

(Signed,)  Wm.  R.  King  Beck, 

By  F.  K.  Beck,  guardian." 

Franklin  K.  Beck  took  the  slaves  to  his  plantation  in  Wil- 
cox county  in  this  State,  always  recognizing  them  as  the 
property  of  the  son,  and  worked  them  as  such,  with  other 
slaves,  until  his  death  in  1864.  After  that  they  continued  on 
the  plantation,  still  recognized  as  the  son's  property,  until 
freed  by  the  results  of  the  war  in  1865. 

At  the  time  of  the  delivery  of  the  slaves,  plaintiff  was  a 
minor,  not  quite  five  years  old,  residing  with  his  father.  No 
guardian  was  ever  appointed  for  him.  He  became  of  age  in 
May,  1870,  and  brought  this  action  on  June  26th,  1872.  It 
does  not  appear  when  Saltmarsh  died,  or  that  any  demand 
was  ever  made  upon  him. 

It  was  shown  that  Saltmarsh  had  made  distribution  of  all 
the  testator's  negroes,  according  to  the  bequests  of  the  will, 
delivering  to  each  legatee  the  number  bequeathed  him.  One 
of  the  negroes  died,  without  fault  on  part  of  any  one,  while 
on  Franklin  Beck's  plantation. 

Aroong  other  evidence,  the  defendant  introduced  the  in- 
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ventory  of  tlie  property  of  the  estate,  and  the  record  of  the 
final  settlement  made  by  Saltmarsh  of  King's  estate,  in  the 
probate  court  of  Dallas,  <tc.,  and  offered  to  introduce  as  evi- 
dence other  papers  found  among  the  papers  relating  to  the 
estate,  which,  on  motion  of  plaintiff,  were  excluded,  and  de- 
fendant excepted.  In  the  view  which  the  court  took  of  the 
case,  it  is,  however,  unnecessary  to  refer  further  to  this  ex- 
ception. 

The  court,  at  the  instance  of  plaintiff,  charged  the  jury,  in 
substance,  as  follows :  1st,  That  the  father  of  an  infant,  not 
his  guardian,  had  no  authority  to  receive  property  bequeathed 
to  the  infant ;  and  if  the  executor  make  such  delivery,  and 
thus  part  with  his  dominion  over  the  property,  in  a  manner 
not  authorized  by  law,  he  violates  his  trust,  and  is  guilty  of 
g,  conversion  of  the  property,  although  he  may  not  have  had 
any  bad  intent.  2d,  If  the  jury  find  that  Saltmarsh,  as  ex- 
ecutor, divided  the  slaves  belonging  to  King,  among  the  lega- 
tees, according  to  the  bequests  in  the  will,  and  allotted  and 
set  apart  as  the  property  of  plaintiff,  the  slaves  mentioned 
in  the  complaint,  and  assented  to  the  plaintiffs  legacy  under 
the  will,  and  delivered  the  slaves,  in  1854,  to  Franklin  K. 
Beck,  under  the  receipt  read  in  evidence,  and  that  said  Beck 
was  not  plaintiffs  guardian,  then  Saltmarsh,  by  such  deliv- 
ery, was  guilty  of  a  conversion  of  said  slaves,  and  a  cause  of 
action  then  accrued  in  favor  of  plaintiff  against  Saltmarsh 
for  ^uch  conversion.  The  defendant  duly  excepted  to  each 
of  these  charges.  The  defendant  then  asked  fifteen  written 
charges,  each  of  which  were  refused,  and  defendant  ex- 
cepted. Among  these  charges  were  the  following  :  "If  the 
jury  believe  that  Saltmarsh  delivered  the  property  to  plain- 
tiff's father,  believing  that  he  was  performing  his  duty  as  ex- 
euctor,  an(jl  acting  for  the  interest  and  in  accordance  with  the 
legal  rights  of  the  plaintiff,  and  that  he  did  not  intend  there- 
by to  deprive  the  plaintiff"  of  it,  but  meant  in  good  faith  to 
preserve  and  maintain  the  plaintiff's  right  to  the  property, 
and  that  said  Beck  so  kept  it  for  the  use  of  the  plaintiff',  un- 
til the  slaves  were  emancipated  or  died,  without  fault  on  the 
part  of  said  Saltmarsh,  or  said  Beck,  then  such  delivery  was 
not  a  conversion."  Another  of  these  charges  instructed  the 
jui'y,  if  upon  the  facts  recited  in  the  above  charge,  the  plain- 
tiff, while  yet  a  minor,  prior  to  the  death  of  one  of  the  slaves, 
and  the  emancipation  of  the  others,  "made  no  demand  upon 
the  executor,  through  a  duly  qualified  guardian  of  his  prop- 
erty, for  these  slaves,  then  such  delivery  to  said  Franklin  K. 
Beck,  and  his  holding  them  under  the  circumstances  named, 
would  not  be  inconsistent  with  the  rights  of  the  plaintiff',  and 
he  cannot  recover  in  this  action." 
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The  other  charges  lefused,  were  similar  to  those  above  set 
out,  instructing  the  jury,  in  varying  language,  that  if  the  de- 
livery of  the  slaves  to  Franklin  Beck/  was  with  the  intention 
of  doing  plaintiff  a  kindness,  and  preserving  the  slaves  for 
him,  and  was  such  a  disposition  of-  them  as  was  safe  and 
prudent,  and  no  inconsistent  dominion  or  title  was  ever  as- 
serted over  the  slaves,  but  they  were  all  the  time  kept  ready 
for  delivery  to  the  minor  on  arriving  at  age,  then  plaintiff 
could  not  recover. 

The  charges  given,  at  the  plaintiff's  instance,  and  the  re- 
fusal to  charge  as  requested  by  defendant,  are  now  assigned 
as  error. 

Brooks,  Haralson  &  Eoy,  for  appellant. — To  support  an 
action  of  trover,  there  must  be  a  positive  tcn'tious  act,  done 
with  the  intent  to  deprive  another  of  his  property,  or  to  reap 
some  benefit  to  the  party  committing  it,  against  the  interest 
of  the  party  owning  the  property. — Jones  v.  Allen,  1  Head. 
(Tenn.)  626;  Glover  v.  Reddick,  11  Iredell,  588;  6  Bacon's 
Ab.  p.  680. 

If  the  disposition  of  the  thing  for  which  the  action  is 
brought  was  made  to  do  a  kindness  to  the  party  who  owned 
it,  and  without  any  intention  of  injury  to  it,  or  of  converting 
it  to  the  defendant's  own  use,  and  under  these  circumstances, 
any  misfortune  happened  to  the  thing,  it  cannot  be  deemed 
an  illegal  conversion ;  but,  as  it  would  be  a  justification  in 
an  action  of  trespass,  it  would  be  a  good  answer  to  an  action 
of  trover. — 6  Bacon's  Ab.  680 ;  Drake  v.  Shorter,  4  Esp.  165. 

"Whoever  undertakes  tortiously  to  deal  with  the  property  of 
another  as  his  oivn,  or  tortiously  detains  it  from  the  owner,  is, 
in  contemplation  of  law,  guilty  of  a  conversion. — -Conner  (h 
Johnson  v.  Allen  &  Reynolds,  33  Ala.  516;  Watt  v.  Poller, 
2  Mason,  77. 

A  conversion,  in  the  sense  of  the  law  of  trover,  consists 
either  in  the  appropriation  of  the  thing  to  the  party's  own 
use  and  beneficial  enjoyment,  or  in  its  destruction,  or  in  ex- 
ercising dominion  over  it,  in  exclusion  or  defiance  of  the  plain- 
tiff's right,  or  in  withholding  the  possession  from  the  plaintiff, 
under  a  claim  of  title  inconsistent  ivith  his  own. — 2  Greenl.  on 
Ev.  §  642  ;  Conner  &  Johnson  v.  Allen  &  Reynolds,  supra. 

The  above  definition  of  conversion,  extracted  from  one 
of  the  authorities  cited,  is  a  correct  and  exhaustive  definition 
of  the  subject,  and  when  applied  to  the  case  at  bar,  is  con- 
clusive, as  we  submit,  against  the  complaint  of  the  appellee. 

But  the  use,  or  disposition  or  detention  of  a  thing,  might 
be  a  tort  under  one  circumstance,  and  might,  if  done  under  ^ 
others,  assume  a  different  appearance ;  as,  for  example,  if 
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the  use,  disposition  or  detention,  was  to  do  a  kindness  to  the 
owner,  and  without  any  intention  of  injury  to  the  thing,  or 
of  converting  it  to  the  use  of  the  person  using,  disposing  of 
or  detaining  it,  and  was  merely  conservative  of  it,  and  con- 
sistent with  the  right  of  the  owner  and  his  dominion  over 
it. — 2  Greenl.  on  Ev.  §  643;  Conner  dt  Johnson  v.  AUen  & 
Reynolds,  supra. 

A  line  of  authorities  has  been  referred  to,  by  the  counsel 
for  appellee,  to  show  where  the  action  of  trover  may  be  main- 
tained, and  which  are  supposed  to  be  against  the  appellant — 
such  as,  where  a  warehouseman  or  common  carrier  delivers 
goods  by  mistake  to  the  wrong  person  ;  or,  where  one  hires 
a  horse  to  go  to  a  place  agreed  on,  but  goes  to  another  place 
in  a  different  direction ;  or,  where  one  hires  a  horse  to  go  to 
an  agreed  distance,  and  he  goes  beyond  that  distance ;  or,  if 
one  entrusted  with  the  goods  of  another,  put  them  in  the 
hands  of  a  third  person,  contrary  to  orders ;  or,  if  a  person 
take  my  horse  to  ride  and  leave  him  at  an  inn,  and  thereby 
bring  a  charge  upon  me ;  or,  if  a  bailee  or  carrier,  who  un- 
dertakes to  deposit  flour  at  a  particular  place,  but  wilfidly, 
and  of  his  own  accord,  leaves  it  at  another  place,  where  it 
is  innocently  taken  by  a  third  person ;  but,  in  all  these  in- 
stances, and  in  every  other  one,  of  which  the  above  cases  are 
illustrative,  the  action  is  supported  because  of  the  positive, 
turongful  act  of  the  defendants,  inconsistent  with  their  under- 
takings, done  \^^ith  no  intention  to  benefit  the  plaintiffs 
and  to  preserve  the  property,  and  which  resulted  directly  to 
the  injury  of  the  plaintiffs. — Bullard  v.  Young,  3  Stew.  46. 

In  striking  contrast  with  this  Une  of  decisions,  but  not  in 
conflict  with  them,  we  have  another  class  of  cases,  where  the 
facts  are  more  like  those  in  the  case  at  bar,  and  in  which  the 
principles  decided  are  more  directly  in  point. 

In  Morgan,  Adnir,  v.  Nelson,  Admr,  43  Ala.  586,  Yasser, 
Morgan's  intestate,  was  guilty  of  acts  which  would  ordinarily 
constitute  a  conversion.  He  took  the  slaves  of  his  intestate, 
and  worked  them  in  co-partnership  wdtli  a  third  person,  on 
a  plantation  not  his  own,  from  the  year  1859  till  they  were 
emancipated ;  and  yet,  it  not  having  been  shown  that  he  set 
up  title  in  himself,  or  that  his  control  of  them  necessarily 
defeated  the  claim  of  the  estate  to  them,  or  that  they  were 
lost  to  the  estate  by  any  direct  abuse,  by  sale  or  embezzle- 
ment, or  by  any  mal-administration,  or  by  any  neglect  on  the 
part  of  Yasser  (but,  because  they  were  lost  to  the  estate  of 
V asser's  intestate  by  emancipation,)  he  was  held  not  to  be 
chargeable  as  having  converted  them — a  ruhng  which  is  sup- 
ported by  a  long  list  of  authorities  there  cited. — See  Rand  v. 
Oxford,  34  Ala.  417  ;  Freeman  v.  Scurlock,  27  Ala.  413. 


334  SUPEEME  COUKT  [Dec.  Term, 

[Nelson,  Adm'r,  v.  Beck.] 

Pettus,  Dawson  &  Tilman,  contra. — The  jury  found  that 
Saltmarsh  assented  to  the  legacy,  and  set  apart  and  allotted 
the  negroes  as  the  property  of  the  plaintiff  under  the  same. 
By  these  acts  the  legal  title  thereto  was  divested  of  the  ex- 
ecutor and  A'ested  in  appellee. — Mordecai  v.  Beal,  8  Port.  529 ; 
Coxs  Admr  v.  McKiimey,  32  Ala.  461 ;  Will,  on  Executors, 
vol.  2,  p.  1182. 

The  character  of  Saltraarsh's  possession  was,  therefore, 
changed.  Before  this  he  held  them  as  executor  ;  but  there- 
after his  possession  of  these  slaves  was  in  the  nature  of  a 
trust  or  bailment  for  the  benefit  of  the  appellee,  the  ternis  and 
considerations  of  which  were  unmistakably  fixed  by  law. 

Appellee  being  then  a  minor,  Saltmarsh  could  discharge 
himself  of  his  quasi  trust  only  by  dehvery  to  appellee's  le- 
gally constituted  guardian. — Will,  on  Executors,  vol.  2,  p. 
1206 ;  Bed.  on  Wills,  part  2,  pp.  574-5 ;  Boper  on  Leg.  vol. 
1,  p.  789,  et  seq. 

Appellee's  father,  though  his  natural  guardian,  had  no  au- 
thority to  receive  them ;  nor  was  the  executor  authorized  by 
law  to  deliver  them  to  him. — Alston  v.  Alston,  34  Ala.  15  ; 
Isaacs  V.  Boyd,  5  Port.  388 ;  Will,  on  Executors,  supra  ;  Bed. 
on  Wills,  swpra  ;  Boper  on  Leg.  supra. 

Nor  did  he  free  himself  from  liability  to  appellee  by  deliv- 
ering them  to  his  father. — Authorities  supra  ;  Lanq  v.  Pettus, 
11  Ala.  37. 

Having  delivered  said  slaves  to  appellee's  father,  Salt- 
marsh would  not  have  been  allowed  to  avoid  the  disposition 
of  them  and  recover  them. — Lawson's  Adnt'r  v.  Lay,  24 
Ala.  184,  and  authorities  cited. 

Whatever  may  have  been  his  inteniion  in  thus  disposing  of 
them,  the  fact  and  the  consequences  floicing  therefrom  remain 
the  same.  His  duty,  under  the  law,  was  to  preseiwe  the 
slaves  during  the  minority  of  appellee,  or  until  a  guardian 
should  be  appointed  for  him,  and  then  deliver  them  over ; 
but  he,  by  this  disposition,  disabled  himself  from  carrying 
out  and  performing  these  mandates  of  the  law,  having  irre- 
vocably lost  the  possession  and  control  of  them.  His  power, 
thereafter,  over  these  slaves  was  no  greater  than  that  of  any 
stranger. 

The  delivery  of  the  slaves  by  Saltmarsh  to  appellee's 
father  was,  therefore,  unauthorized,  and  a  breach  of  the 
trust  reposed  in  him  by  law.  It  was,  therefore,  a  conver- 
sion.— Laiosoris  Adm'r  v.  Lay,  24  Ala.  184-7 ;  Murray  v. 
Burling,  10  Johns.  172  ;  Hill  on  Torts,  vol.  2,  p.  106,  §  7  ;  Bar- 
iviclc  V.  Raekley,  46  Ala.  402-9;  Gerald,,  et  ux  v.  Bunkley, 
17  Ala.  170-7  ;  Tomkies  v.  Reynolds,  17  Ala.  109-17  ;  3Iorgan, 
Adm'r,  v*  Nelson,  Adm'r,  43  Ala.  586 ;  Tucker  arid  Wife  v. 
Vol.  liv. 
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Magee,  18  Ala.  99 ;  BuUard  v.  Young,  3  Stew.  46,  and  authori- 
ties cited  in  brief  of  counsel ;  Ala,  tfe  Tenn.  E.  li.  B.  Co.  v. 
Kidd,  35  Ala.  209-20,  and  authorities  cited ;  2  Green,  on  Ev. 
§  642,  p.  531 ;  1  Chitty's  PI.  m.  p.  155 ;  4  Phil,  on  Evi.  p. 
22-^5,  Part  II ;  Angel  on  Carriers,  §  432,  p.  375  ;  Holbrooh 
V.  JVigat,  24  Wend.  169 ;  Enniay  v.  Farming,  9  Barb.  176. 

It  will  be  observed  on  an  examination  of  the  above  au- 
thorities, that  a  mere  non-delivery  by  a  bailee,  no  demand 
being  made,  or  a  mere  non-feasance  on  his  part,  does  not  con- 
stitute a  conversion ;  but  if  the  bailee  is  an  ax;tor  and  delivers 
the  chattels  to  the  wrong  person,  though  by  mistake,  trover 
wiU  lie. 

Again :  Our  supreme  court  have  defined  a  conversion  to 
be,  or  rather  have  decided  that  the  term  embraces  "any  in- 
termeddling with  or  dominion  over  personal  property,  sub- 
versive of  the  dominion  of  the  true  oivner,  or  of  the  nature  of  the 
bailment" — Freeman  v.  Scurlock,  et  al.  27  Ala.  413 ;  Band  v. 
Oxford,  34  Ala.  477. 

Taking  the  above  as  an  exhaustive  definition  of  a  conver- 
sion, Saltmarsh  was  guilty  thereof.  For  his  delivery  of  the 
slaves  to  appellee's  father  was  subversion  both  of  appellee's 
dominion  over  the  slaves  and  also  of  the  nature  of  the  bail- 
ment under  which  Saltmarsh  held  the  slaves. 

We  submit  the  following  citations  and  authorities  to  show 
what  acts  constitute  a  conversion  : 

Where  an  agent,  instructed  to  sell  a  horse,  exchanges  it, 
and  the  like,  the  act  is  a  converson. — Ainsicorth  v.  Partillo, 
13  Ala.  460 ;  Glaze  v.  Mc  William,  7  Port.  279 ;  St.  Johns  v. 
O'Connel,  i7;.  466 ;  Gray  v.  Crochero7i,  8  V or t.  191;  Wheelock 
v.  Wheehuriqht,  5  Mass.  p.  104,  vide,  3  Pick.  492  ;  5  Duer,  49  ; 
6  Duer,  257 ;  15  Gray,  306 ;  12  Pick.  135 ;  5  Hard.  228 ; 
9  Barb.  176 ;  23  How.  345. 

Legatee  may  bring  trover  for  specific  legacy,  after  assent 
by  executor,  the  executor  delaying  to  deliver  it. —  Williams  v. 
Lee,  3  Atkyns,  m.  p.  223. 

F,  being  guardian  of  plaintiff,  and  in  his  right  having  pos- 
session of  slaves,  died,  and  H  was  appointed  his  executor, 
H  knowing  that  the  slaves  belonged  to  the  infants,  hired 
them  for  one  year,  and  took  notes  for  the  hire,  payable  to 
himself.  Held,  a  conversion. — Dunsboro  v.  Hardy,  4  Dev.  (N. 
C.)  572. 

MANNING,  J. — Alanson  Saltmarsh,  appointed  by  Wm. 
B.  King,  |ate  vice  president  of  the  L^nited  States,  of  Dallas 
county,  deceased,  executor  of  his  last  will  and  testament,  as- 
sumed the  duties  of  the  office  in  May,  1853.     Under  a  clause 
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in  the  will,  appellee,  Wm.  R.  King  Beck,  became  entitled  to 
some  slaves,  whicli,  in  January,  1854,  when  appellee  was  be- 
tween four  and  five  years  old,  and  was  residing  with  and  un- 
Ser  the  protection  of  Franklin  K.  Beck,  his  father  and 
natural  guardian,  in  Wilcox  county,  the  executor,  Saltmarsh, 
turned  over  to  the  latter  for  the  son,  upon  receiving  from 
the  father  a  receipt  for  them,  signed  "Wm.  R.  King  Beck,  by 
F.  K.  Beck,  guardian."  The  slaves  were  taken  to  and  re- 
mained upon  the  plantation  of  the  father  as  the  property  of 
the  son,  until  the  death  of  the  father  in  1864,  and  continued 
thereon  in  the  same  manner  until  the  emancipation  of  them 
by  the  event  of  the  late  war,  and  the  public  measures  conse- 
quent thereon.  Neither  Franklin  K.  Beck,  nor  any  other 
person,  disposed  of  or  claimed  the  slaves  as  the  property  of 
any  other  person  than  appellee.  Nor  does  it  appear  that 
any  person  was  ever  legally  appointed  his  guardian. 

Appellee  became  of  age  in  May,  1870,  and  a  little  more 
than  two  years  afterwards  he  brought  this  action  of  trover 
against  appellant  as  administrator  of  Saltmarsh,  who  was 
then  dead,  for  the  conversion  of  the  slaves  by  the  latter  in 
January,  1854.  And  it  is  insisted  that  the  facts  mentioned 
constituted  a  conversion  of  the  slaves  by  Saltmarsh.  The 
court  below  held  that  they  did ;  and  a  verdict  was  rendered 
in  favor  of  appellee,  plaintiff  below,  for  several  thousand 
dollars. 

It  is  laid  down  as  a  general  rule  that,  "where  a  legatee  is 
an  infant  and  would  be  entitled  to  receive  the  legacy,  if  he 
were  of  age,  the  executor  is  not  justified  in  pajdng  it  either 
to  the  infant,  or  to  the  father,  or  any  other  relation  of  the 
infant,  on  his  account,  without  the  sanction  of  a  court  pf 
equity. — 2  Will,  on  Executors,  1206. 

The  cases  from  which  this  rule  Avas  deduced,  were  those 
of  bequests  of  money,  which,  having  been  paid  to  the 
fathers  of  the  legatees,  respectively,  was  spent  by  them  and 
lost  to  the  legatees,  and  for  which  actions  ex  contractu  were 
brought  on  behalf  of  the  legatees. 

In  Lang  v.  Pettus,  11  Ala.  37,  as  in  this  cause,  the  legacy 
was  of  slaves,  which  the  executor  delivered  to  the  infant 
legatee's  father,  who  removed  them  from  Alabama  into  Mis- 
sissippi, and  there  sold  and  disposed  of  them,  so  that  they 
were  lost  to  the  legatees.  This  court  held  that  the  executor 
was  bound  to  account  to  the  legatees  for  these  slaves,  in  his 
settlement  in  the  orphan's  court,  which  granted  to  him  the 
letters  testamentary.  It  is  clear  that  an  executor  remains 
responsible  for  property  which  comes  to  his  possession  as 
executor  and  is  bequeathed  to  a  legatee,  until  it  is  dehvered 
to  the  legatee,  or,  if  he  be  a  minor,  to  his  guardian,  unless 
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otherwise  lawfully  absolved.  He  is  not  fully  discharged  from 
the  duties  of  his  trusteeship,  as  executor,  until  this  is  accom- 
plished. 

The  cause  before  us  is  not  from  a  probate  court,  or  a  court 
of  chancery,  in  which  defendant  was  proceeded  against  as 
the  administrator  of  an  executor,  or  of  a  trustee,  accounta- 
ble as  such  in  those  courts,  to  the  appellee.  The  action  is  at 
law  against  the  administrator  of  Saltmarsh,  for  a  conversion 
by  the  latter  of  the  slaves  that  King  bequeathed  to  plaintiff 
below,  appellee  in  this  court.  It  proceeds  upon  the  ground 
and  idea  that  Saltmarsh,  the  executor,  had  assented  to  the 
legacy,  whereby  the  legal  title  and  right  of  possession  were 
transferred  to  plaintiff,  and  that  the  subsequent  dealing  and 
control  of  Saltmarsh,  in  respect  to  the  slaves,  were  not  those 
of  a  trustee  accountable  in  equity,  and  having  authority  as 
such,  but  of  a  mere  bailee.  The  action  assumes,  and  the 
counsel  for  appellee  insist,  that  the  slaves  had  become  sepa- 
rated from  the  estate  of  Mr.  King,  that  Saltmarsh's  power 
over  them  as  executor  had  ceased,  and  that  there  remained 
in  him  only  the  duty  to  take  care  of  them,  to  be  delivered 
whenever  demanded,  to  the  guardian  of  the  plaintiff. 

These  are,  indeed,  the  only  views  which  are  consistent  with 
the  form  of  the  action.  It  is  not  adapted  to  hold  the  admin- 
istrator of  Saltmarsh  responsible  for  any  hires  or  profits 
that  the  latter  received,  or  which  it  may  be  supposed  he 
ought  to  have  made  the  property  bequeathed  produce,  or  for 
any  negligence  or  omission  of  duty,  but  only  to  recover  the 
value  of  the  projierty  converted  and  damages  for  the  conver- 
sion— for  a  tort.  If  the  action  be  maintainable  in  this  case, 
there  having  been  no  demand  for,  or  refusal  to  deliver  the 
slaves,  it  must  be  because  any  disposition  by  Saltmarsh  of 
the  slaves,  which  put  them,  no  matter  for  how  short  a  time, 
out  of  the  reach  of  plaintiff,  or  his  guardian,  is  a  conversion. 
But  this  would  be  a  conversion  only  because  Saltmarsh  be- 
came a  mere  bailee  of  the  slaves,  bound  to  deliver  them  on 
demand,  when  they  were  separated  from  the  testator's 
estate,  and  then  ceased  to  have  the  authority  of  an  executor 
over  them.  The  legatee  was  at  that  time  a  minor,  and  no 
guardian  for  him  had  yet  been  appointed  ;  and  no  one  seemed 
disposed  to  accept  the  office.  What,  then,  was  Saltmarsh, 
as  such  mere  bailee,  to  do  with  the  slaves  which  he  held  sub- 
ject to  be  at  any  time  demanded  of  him  ? 

He  may  not  have  desired,  and  was  not  bound  to  employ 
them  in  working  for  himself,  even  if  it  had  been  proper  for 
him  to  do  so,  and  their  labor  would  have  been  profitable  to 
him.  And  not  being  guardian  of  appellee  he  had  no  author- 
ity to  hire  them  out,  if  he  could  have  advantageously  done 
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SO.  He,  perhaps,  might,  under  the  laws  of  this  State,  have 
procured  the  appointment  of  a  legal  guardian  to  the  legatee, 
if  he  could  have  found  any  person  willing  to  act  as  such,  and 
then  have  safely  delivered  the  slaves  to  such  guardian.  This 
would  have  been  a  prudent  course.  But  it  was  not  the  duty 
of  Saltmarsh  to  interfere,  when  the  father  and  other  relatives 
of  appellee  were  living,  and  go  to  tlie  part  of  the  State  in 
which  they  resided,  to  have  such  an  appointment  made. 
Aiid  whether  it  was  or  not,  or,  if  he  were  neglectful  of  his 
duties  in  this  or  any  other  regard,  the  action  brought  is  not 
a  proper  one  for  obtaining  redress  for  any  such  delinquency. 
So  far  as  this  suit  is  concerned,  the  slaves  must  be  consid- 
ered as  remaining  in  his  hands  as  upon  a  bailment,  to  be  de- 
livered on  demand. 

Now,  then,  in  what  manner  must  Saltmarsh  keep  the 
slaves  ?  Certainly  not  in  his  own  house ;  or,  where  they 
could  not  be  ever  out  of  his  view ;  not  necessarily  on  his 
own  premises.  It  is  sufficient,  if  they  be  taken  care  of  for 
the  legatee  and  always  as  his,  so  that  whenever  demanded 
they  shall  be  forthcoming  to  be  delivered  to  him  if  he  be  of 
age,  and  if  not,  to  his  guardian,  without  the  obstacle  of  any 
opposing  claim. 

Was  there  any  time,  before  the  emancipation  of  these 
slaves,  when  they  were  not  in  this  situation  of  subjection  to 
the  demand  of  any  legal  guardian  of  appellee  ?  The  execu- 
tor, with  a  view  to  the  safe-keeping  of  them  in  the  best  man- 
ner, for  the  appellee  and  as  his,  let  his  father,  his  tenderest 
friend,  take  them  into  the  neighborhood  in  which  the  son 
lived,  and  where,  as  he  grew  up,  he  would  see  and  know  them 
as  his  property ;  the  father  delivering  to  the  executor  a 
writing  in  which  the  ownership  of  the  son  is  explicitly  af- 
firmed and  acknowledged.  The  instrument  and  act  did  not, 
probably,  release  Mr.  Saltmarsh  from  all  hability.  But  it 
would  be  a  strained  interpretation,  on  the  other  hand,  to  hold 
that  they  were  tortious  toward  appellee,  hostile  to  his  inter- 
est, or  subversive  of  his  rights.  The  effect  of  them  was,  it 
seems  to  me,  to  constitute  Beck,  the  father,  as  agent  of  Salt- 
marsh, or  in  his  place,  custodian  of  the  bequeathed  property, 
for  Beck,  the  son,  and  to  make  Saltmarsh  responsible  for  the 
fidelity  of  this  custodian.  If  the  latter  was  true  to  his  trust, 
did  not  put  the  property  out  of  reach,  or  do  any  act  subver- 
sive of  the  dominion  of  his  son,  then  a  lawful  demand  and 
refusal  to  deliver  would  have  to  be  proved  before  Saltmarsh 
could  be  so  put  in  the  wrong  as  to  be  liable  at  law  for  a  con- 
version of  the  slaves.  It  is  not  contended  that  any  such  de- 
mand was  made. 

It  is  argued,  however,  that  the  transfer  of  the  slaves  to  the 
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father,  who  had  not  been  appointed  the  legal  guardian  for 
his  son,  was  itself  a  conversion,  according  to  the  rule  cited 
(supra)  from  Wms.  on  Executors,  and  other  authorities,  and 
according  to  the  principle  of  the  cases  in  which  a  carrier,  or 
other  bailee,  who,  even  by  mistake,  delivers  the  property  of 
one  person  entrusted  to  him,  to  another  to  whom  it  does  not 
belong,  is  made  liable  in  trover  for  a  conversion. 

But,  in  the  cases  of  the  former  class,  the  legacies  were 
lost  to  the  legatees  by  the  acts,  or  bankruptcy  of  the  persons 
to  whom  they  were  entrusted  by  the  executors,  and  the 
actions  against  them  were  not  trover  without  demand  made. 
It  would  hardly  be  contended  that  if  a  legacy  had  been  paid 
or  delivered  to  the  legatee  while  he  was  a  minor,  or  to  his 
father  to  be  kept  and  taken  care  of  for  him,  and  had  been 
well  taken  care  of,  and  was  in  possession  of  the  legatee 
when  he  became  of  age,  or  was  then  offered  to  him  by  his 
father,  that  he  should,  without  anything  more,  recover  the 
value  of  it  again  from  the  executor  as  for  a  conversion.  And 
in  the  cases  of  the  latter  class,  the  goods  bailed  were  deliv- 
ered to  others,  not  as  the  property  of,  and  to  be  kept  for  the 
true  owners,  but  as  not  theirs, — whereby  the  property  was, 
no  matter  how  unintentionally,  or  temporarily,  put  beyond 
their  control,  in  violation  of  their  rights. 

But  there  is  no  conversion  of  goods  for  which  trover  will 
lie,  unless  there  be  a  repudiation  of  the  right  of  the  owner, 
or  the  exercise  of  a  dominion  over  them  inconsistent  with 
that  right.— ZTmM  v.  Carey,  9  Eng.  L.  k  Eq.  Kep.  429. 

Hence,  it  was  held  by  all  the  judges  of  the  English  court 
of  common  pleas,  that  the  following  facts  did  not  constitute 
a  conversion :  An  agent  at  Dunkirk  of  a  transportation 
company,  found  one  of  several  cases  of  goods,  which  had 
been  sent  by  plaintiff,  Heald,  from  Paris  to  N.  at  London, 
damaged,  and  had  it  detained  and  inspected  according  to 
French  law,  and  then,  not  knowing  the  address  of  N.  in  Lon- 
don, consigned  it  to  defendant  Carey,  the  broker  of  the  com- 
pany there,  to  hold  at  the  disposal  of  N.  or  order.  The  case 
not  being  called  for  in  due  time,  Carey  paid  the  duty  on  it, 
and  had  it  moved  into  the  warehouse  of  B,  and  B  afterwards 
had  it  removed  to  another  of  his  warehouses,  where  it  was 
burned  by  an  accidental  fire.  In  some  of  the  features  of 
this  case  it  is  similar  to  the  one  before  us. 

In  Addison  on  Torts,  the  law  is  laid  down  as  follows  :  A 
mere  negligent  dealing  with  goods  by  a  bailee,  to  whom  they 
have  been  delivered,  is  not  a  conversion  of  them.  He  may 
be  liable  to  an  action  for  negligence,  but  not  to  an  action  for 
conversion ;  which  only  hes  where  some  dominion  is  asserted 
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by  defendant  over  the  chattel,  the  subject  of  the  action." — 
1  Vol.  p.  306  of  Amer.  Ed.  of  1876. 

The  same  doctrine  is  held  by  this  court.  In  Rand  v.  Ox- 
ford, (34  Ala.  477,)  R  W.  Walker,  J.,  says  :  "What  is  a  con- 
version ?  This  court  has  answered  this  question  by  deciding 
that  to  constitute  it  there  must  be  a  destruction  of  the  plain- 
tiff's property,  or  some  unlawful  interference  with  his  use, 
enjoyment  or  dominion  over  it,  or  an  appropriation  of  it  by 
the  defendant  to  his  own  use,  in  disregard  or  defiance  of  the 
owner's  rights." — Conner  dt  Johnson  v.  Allen,  33  Ala.  515.  In 
another  case  it  was  defined  as  any  intermeddling  with,  or 
dominion  over  the  property,  subversive  of  the  dominion  of 
the  true  owner,  or  of  the  nature  of  the  bailment,  if  it  be 
bailed. — Freeman  v.  Scurlock,  27  Ala.  413.  In  Conner  dt  John- 
son v.  Allen,  supra,  the  court  further  say,  that  a  disposition  of 
a  thing  that  is  made  "to  do  a  kindness  to  the  owner,  and 
without  any  intention  of  injury  to  the  thing,  or  of  convert- 
ing it  to  the  use  of  the  person  disposing  of  it,  and  merely 
conservative  of  it  and  perfectly  consistent  with  the  right  of 
the  owner  and  his  dominion  over  it,"  is  not  a  tort. 

Precisely  of  this  nature  was  the  disposition  made  by  Salt- 
marsh  of  the  slaves  which  are  the  subject  of  controversy  in 
this  cause. 

In  Reald  v.  Carey,  above  cited,  a  box  of  goods  was  con- 
signed to  defendant  in  London,  subject  to  the  disposal  of 
one  Nisbett  there,  which,  not  being  called  for  in  due  time, 
Carey  paid  the  duty  on  and  put  in  a  warehouse  of  another 
person,  where  it  was  burned  by  an  accidental  fire.  In  the 
course  of  his  opinion  in  that  case,  Jervis,  C.  J.,  said  :  "It  is 
first  said  that  he  was  not  authorized  in  fact  by  the  plaintiff 
to  do  what  he  did.  But,  if  the  goods  were  consigned  to  him, 
whether  he  had  authority  to  pay  the  duty  or  not,  he  was  au- 
thorized to  put  them  in  safe  custody.  Next,  it  is  said  that 
defendant  did  not  act  as  a  prudent  man  would  have  done. 
But,  it  is  not  necessary  to  consider  that  point,  as  that  would 
not  make  him  guilty  of  a  conversion.  Further,  it  is  said 
that  the  defendant  acted  from  indirect  motives.  But  if  a 
man  acts,  not  wrongfully,  though  from  improper  motives, 
that  does  not  make  him  guilty  of  a  conversion." 

Maule,  J.,  said:  "The  goods  in  this  case  were  in  the 
hands  of  the  defendant,  under  condition  to  be  held  by  him 
for  plaintiff.  He  had  something  to  do  in  respect  of  them. 
.      .  It  was  his  duty  to  put  the  goods  into  a  fit  place ; 

aijd  it  is  not  said  that  the  place  in  which  the  goods  were 
placed  was  not  a  fit  one.  I  do  not  think  there  was  any  neg- 
ligence, and  there  certainly  was  no  conversion.  There  is 
no  conversion  unless  the  act  is  done  in  the  assertion  of 
Vol.  liv. 
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dominion  over  the  goods."  Cresswell,  J.,  said :  "How  can 
it  be  said  that  he  was  a  conversioner  ?  He  has  never  repu- 
diated their  right,  or  done  anything  inconsistent  with  his  re- 
ceiving the  goods  to  take  care  of  them.  It  is  not  said  that 
he  put  them  into  a  wrong  place.  He  put  them  in  a  proper 
place  for  Nisbett  to  get  them  from.  That  was  no  conversion, 
or  a  conversion  for  the  real  owner."  All  the  judges  con- 
curred. 

Slaves,  of  course,  could  not  be  put  into  a  warehouse.  In 
fact,  as  well  as  according  to  the  decision  in  Rand  v.  Oxford, 
supra,  a  plantation  was  a  proper  place  on  which  to  keep 
them.  In  the  language  of  R.  W.  Walker,  J.,  in  that  case  : 
"We  must  be  presumed  to  know  that  moderate  labor  is  not 
only  promotive  of  the  health  of  a  slave,  but  essential  to  the 
preservation  of  that  wholesome  discipline  on  which  his  value 
so  materially  depends."  These  slaves  were  put,  and  kept, 
and  remained  on  the  plantation  of  appellee's  father,  as  the 
acknowledged  property  of  appellee,  and  for  him,  until  his 
title  to  them  was  destroyed  by  irresistible  pohtical  authority, 
no  demand  for  them  or  refusal  to  deliver  them  having  in  the 
meantime  been  made. 

To  hold  that  the  facts  of  this  case  constitute  a  conversion, 
seems  to  me  a  misuse  of  words  that  tends  to  make  legal 
definitions  uncertain,  and  rights  and  obligations  indistinct. 
There  never  was  a  time  until  the  emancipation  of  the  slaves, 
when  they  were  not  held  for  plaintiff  below,  with  his  owner- 
ship of  them  acknowledged,  and  just  where  a  guardian,  if  he 
had  had  one,  could  most  easily  have  obtained  them,  and  where 
it  was  apparently  most  advantageous  to  plaintiff  that  they 
should  be.  The  first  act  done  in  defiance  or  denial  of  his 
dominion  over  them,  was  the  act  of  emancipation,  which  an- 
nihilated his  title  ;  an  annihilation  from  which  there  would 
have  been  no  exemption,  no  matter  where  in  the  State  or 
with  whom  the  slaves  might  have  been. 

These  views  have  failed  to  receive  the  acceptance  of  a  ma- 
jority of  the  court.  They  hold  that  the  delivery  shown  of 
the  slaves  to  appellee's  father,  was  a  conversion  of  them ; 
and  that  there  is  sufiicient  evidence  apart  from  that  act,  of 
the  executor's  assent  to  the  legacy. 

Wherefore,  the  judgment  of  the  circuit  court  is  affirmed. 
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Bill  in  Equity  to  enforce  Vendor^ s  lAen,  &c. 

1.  Constihdional  law. — It  is  within  legislative  competency,  by  a  special  act, 
to  remove  the  administration  of  an  estate  from  the  probate  court  of  the  county 
where  the  decedent  resided  and  letters  were  granted,  to  the  probate  court  of 
another  county. 

2.  Same. — Under  the  special  act  authorizing  the  removal  of  the  administra- 
tion of  the  estate  of  Nancy  Thompson  from  the  court  of  probate  of  Tuscaloosa, 
to  that  of  the  court  of  probate  of  Greene  county,  the  jurisdiction  of  the  for- 
mer court  ceased  on  the  final  settlement  and  resignation  of  the  administrator, 
and  the  jurisdiction  of  the  probate  court  of  Greene  could  be  invoked;  and, 
properly  invoked,  its  jurisdiction  became  as  full  and  complete  as  if  the  intes- 
tate had  died  in  that  county  and  the  court  had  originally  taken  jurisdiction  of 
the  cause. 

3.  Title  of  heir  to  land  sold  under  order  of  probate  court;  when  divested. — 
Where  lands  are  sold  under  order  of  the  probate  court,  the  title  of  the  heire  is 
not  divested,  until  the  court,  on  report  of  payment  of  the  purchase  money, 
orders  a  conveyance  to  the  purchaser,  and  it  is  duly  executed. 

4.  Confederate  treasury  notes  ;  when  use  of  not  illegal. — While  the  issue  of  Con- 
federate treasury  notes  was  unlawful  and  in  violation  of  the  Constitiation  of 
the  United  States,  their  use  in  the  ordinary  transactions  of  civilized  society, 
was  not  illegal ;  it  was  unla^vful,  only  where  the  intent  existed,  and  the  direct 
and  immediate  effect  of  such  use  was,  to  aid  in  promoting  and  encouraging 
hostilities  against  the  United  States. 

5.  Administrator  or  executor;  title  of,  to  personal  assets  of  decea.^e]. — The  ex- 
ecutor or  administrator  has  the  full  legal  title  to  the  personal  assets  of  the  de- 
ceased, including  choses  in  action,  and,  except  so  lar  as  restrained  bj'  statute, 
has  the  power  of  disposition  over  them. 

6.  Same. — He  may  not  only  give  acquittances,  but  may  compromise,  trans- 
fer, or  assign  such  assets;  and  although  if  he  does  so  improperly,  he  is  answer- 
able as  for  a  devastavit,  the  rights  of  those  dealing  with  him,  to  whom  no  fraud 
or  bad  faith  is  imputable,  will  not  be  affected  or  impaired  thereby. 

7.  Same;  what  necessary  to  show  concurrence  in  devastavit. — Although  an  ex- 
ecutor or  administrator  acts  in  bad  faith,  mere  knowledge  that  he  is  dealing 
with  trust  assets,  raises  no  presumption,  or  casts  any  suspicion  against  his 
disposition  of  them  to  those  dealing  with  him  within  the  line  of  his  authority 
and  duty;  before  thej'  can  be  charged  with  concurrence  or  participation  in  his 
devastavit,  they  must  have  knowledge  of  his  want  of  good  faith,  and  must  in- 
tend, or  be  reckless  of  the  consequent  injury  to  the  cestui  que  trust. 

Appeal  from  Chancery  Court  of  Tuscaloosa. 

Heard  before  Hon.  A.  W.  Dillaed. 
.  This  bill  was  filed  by  the  heirs  at  law  of  Nancy  Thompson, 
by  next  friend,  Bush,  against  Edward  Rencher,  formerly  ad- 
ministrator of  her  estate,  A.  R.  Davis,  administrator  ch  bonis 
nan,  and  the  sureties  upon  his  oflBcial  bond,  James  W.  Baird 
and  W.  F.  Karsner,  praying  an  account  and  settlement  of 
Davis'  administration,  and  for  a  decree  against  his  sureties,  and 
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discovery,  &c.;  and  also  to  declare  and  enforce  a  vendor's 
lien  on  certain  lots  in  the  city  of  Tuscaloosa,  formerly  be- 
longing to  said  estate,  which  had  been  sold  under  order  of 
the  probate  court,  the  purchase  money  of  which,  complain- 
ants alleged,  had  never  been  paid,  and  for  general  relief. 
Afterwards  Virginia  Baird,  and  J.  M.  Yan  Hoose,  her  trustee, 
who  were  in  possession  of  the  lots,  were  made  defendants. 
There  were  several  demurrers  put  in,  which  need  not  be 
further  noticed.  The  cause  was  submitted  on  bill,  answers 
and  testimony,  and  a  decree  rendered,  (which,  among  other 
orders,  not  necessary  to  be  noticed,  in  the  view  the  court 
took  of  the  case),  declared  that  the  lots  were  subject  to  the 
vendor's  lien  for  the  unpaid  purchase  money ;  that  the  pay- 
ment made  by  the  original  purchaser,  Reese,  in  Confederate 
money,  was  not  a  va.lid  payment ;  that  the  report  of  the  ad- 
ministrator de  bonis  non,  showing  payment  in  such  funds,  was 
notice  to  purchasers  from  Beese,  that  payment  was  made  in 
that  currency,  and,  therefore,  valueless ;  and  that  the  lands 
in  their  hands  were  liable  for  the  unpaid  purchase  money; 
wherefore  a  sale  was  ordered. 

The  material  facts  of  the  case  are  as  follows :  Nancy 
Thompson  died  intestate  in  Tuscaloosa  county,  seized  and 
possessed  of  lands,  slaves  and  other  personal  property,  leav- 
ing complainants  her  only  heirs  at  law  and  distributees.  On 
the  16th  day  of  July,  1857,  the  probate  court  of  that  county 
granted  letters  of  administration  to  Bencher,  who  sold  the 
personalty,  and  paid  all  the  debts.  On  the  9th  day  of  No- 
vember, of  the  same  year,  under  order  of  the  probate  court, 
he  sold  the  realty  for  division,  on  a  credit  of  one,  two,  and 
three  years,  and  Beese  became  the  purchaser  of  the  lots  in 
controversy,  and  gave  his  notes  for  the  purchase  money,  in 
accordance  with  the  terms  of  the  sale,  which  was  duly  re- 
ported to  and  confirmed  by  the  court. 

On  the  4th  of  November,  1862,  Bencher,  who  had  pre- 
viously filed  his  accounts  and  vouchers,  made  a  final  settle- 
ment of  the  estate  in  the  probate  court  of  Tuscaloosa,  and 
resigned.  On  this  settlement,  a  decree  was  rendered  against 
him  for  about  five  hundred  dollars.  On  the  18th  day  of  No- 
vember, 1862,  the  legislature  passed  an  act,  which  was  ap- 
proved the  same  day,  entitled,  "An  act  to  remove  the  estate 
of  Nancy  M.  Thompson,  deceased,  from  Tuscaloosa  to 
Greene  county."     This  acts  reads  as  follows  : 

Sec.  1.  Be  it  enacted  l)y  the  Senate  and  House  of  Bepresenta- 
tives  of  the  State  of  Alabama,  in  General  Assembh/  convened, 
That  at  any  time  after  the  resignation  and  final  settlement  of 
Edward  Bencher  as  administrator  of  Nancy  M.  Thmpson,  in 


344  SUPEEME  COUKT  [Cec.  Term. 

[Van  HooBe,  Trustee,  et  al.  v.  Bush  et  al.] 

the  probate  court  of  Tuscaloosa  county,  it  shall  be  lawful  for 
the  probate  judge  of  Greene  county  to  grant  administration 
upon  said  estate  remaining  unadministered,  and  to  take  full 
jurisdiction  over  said  unadministered  estate,  and  make  all 
orders  and  decrees  in  respect  thereto,  as  if  said  judge  of 
Greelie  county  had  had  original  jurisdiction  over  the  same ; 
and  it  shall  be  lawful  for  the  administrator  of  said  estate, 
appointed  by  the  probate  judge  of  Greene  county,  to  remove 
the  slaves  and  other  personal  property  belonging  to  said 
estate,  from  Tuscaloosa  county  to  Greene  county. 

Sec.  2.  Be  it  further  enacted,  That  after  the  resignation, 
settlement,  and  appointment  mentioned  in  the  first  section 
of  this  act,  it  shall  be  the  duty  of  the  probate:  judge  of 
Tuscaloosa  county  to  transfer  to  the  probate  court  of  Greene 
county  all  the  original  papers  on  file  in  his  office  relating  to 
said  estate,  together  with  copies  of  all  orders  and  decrees 
in  respect  thereto,  duly  certified  under  his  hand  and  the  seal 
of  the  court. 

Approved,  November  18,  1862. 

Afterwards,  the  facts  being  made  to  appear  to  the  probate 
court  of  Greene  county,  by  proper  evidence,  that  court  ap- 
pointed Davis,  general  administrator  of  the  county,  admin- 
istrator de  bonis  non  of  the  estate.  On  the  14th  day  of  De- 
cember, 1863,  Davis  reported  to  the  court  that  the  purchase 
money  for  said  lots  had  been  paid  by  Eeese,  on  the  8th  day 
of  October,  of  that  year,  in  "Confederate  treasury  notes," 
and  prayed  an  order  to  make  conveyance,  &g.  The  court,  in 
a  decree  reciting  that  the  purchase  money  had  been  paid  in 
full,  but  which  was  silent  as  to  the  kind  of  money  in  which 
payment  had  been  made,  directed  Davis,  as  administrator  de 
bonis  non,  to  make  conveyance  to  Eeese,  which  was  accord- 
ingly done.  Eeese,  on  the  24th  day  of  December,  1863,  for 
a  valuable  consideration,  conveyed,  by  a  quit  claim  deed,  to 
Thoinas  Lewis,  reciting  in  it  that  the  land  was  purchased  by 
him,  at  a  sale  made  under  the  decree  of  the  probate  court  of 
Tuscaloosa  county.  On  the  10th  of  June,  1864,  Lewis  by 
deed,  with  the  usual  covenants  as  to  being  seized  of  an  inde- 
feasible estate  and  for  warranty,  &g.,  conveyed,  for  a  valua- 
ble consideration,  to  J.  W.  Baird.  The  latter,  in  Februrary, 
1869,  in  consideration  of  natural  love  and  affection  for  his 
wife,  conveyed  the  lots  to  Van  Hoose,  in  trust  for  her. 

Complainants  aver  "that  the  purchasers  from  Eeese  are 
charged  with  notice  that  the  purchase  money  was  paid  in 
Confederate  money,  which  was  an  unconstitutional  currency, 
and  not  a  lawful  consideration  for  a  conveyance,  or,  if  it 
was,  yet  a  grossly  inadequate  consideration,  and  was  a  col- 
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lusion  between  Eeese,  tlie  purcliaser,  and  Davis,  the  fiduci- 
ary." There  was  no  evidence,  however,  which  impugned  the 
hona  fides  of  the  payment  in  Confederate  treasury  notes. 

The  complainants  also  averred  that  they  were  minors  at 
the  time  of  the  acceptance  of  this  money,  and  did  not  know 
of,  and  have  not  since  ratified  or  assented  to  it,  or  received 
any  benefit  therefrom,  and  that  Baird,  being  a  citizen  of 
Tuscaloosa,  where  the  real  estate  sold  was  situate,  from  the 
year  1862  up  to  1867,  and  dealing  with  such  real  estate,  is 
charged  with  notice  of  the  whole  proceedings  upon  which 
his  title  rests,  and  is  not  a  purchaser  for  .value  without  notice 
of  complainant's  rights  and  equities,  and  that  the  legal  title 
had  never  passed  out  of  them  under  the  aforesaid  orders  of 
court,  and  conveyances  made  thereunder.  The  validity  of 
the  special  act  transferring  the  administration  from  Tusca- 
loosa probate  court  to  that  of  Greene  county,  was  assailed 
by  some  of  the  sureties  of  Davis,  who  denied  any  liability 
for  his  acts  under  appointment  of  the  latter  court,  which,  it 
is  averred,  are  void. 

J.  W.  Baird,  Virginia  Baird,  and  Van  Hoose,  trustee,  alone 
appealed,  and  on  affidavit  that  the  other  defendants  refused 
to  unite  in  the  appeal,  a  summons  was  issued,  and  afterwards 
a  severance  granted. 

The  decree,  holding  that  the  purchase  money  of  the  lands 
was  unpaid,  and  subjecting  them  in  the  hands  of  appellants 
to  a  vendor's  lien,  &c.,  is  now  assigned  as  error. 

Van  Hoose  &  Powell,  for  appellants. — There  is  no  evi- 
dence that  Keese  did  not  act  in  good  faith.  Appellants  are 
not,  therefore,  concerned  in  the  kind  of  funds  Beese  paid,  if 
it  be  admitted  they  have  no  greater  rights  than  he. — 3  Johns. 
Ch.  147 ;  Sugden  on  Vendors,  274.  The  special  act  of  the 
legislature  was  valid.— 17  Wall.  570;  Hid  rile  v.  Hill,  50  Ala.; 
Parks,  Breicer  dt  Co.  v.  Coffey,  52  Ala.  These  cases,  taken 
in  connection  with  Key  v.  Jones,  52  Ala.,  show  conclusively 
that  the  payment  in  Confederate  money  was  valid.  The  or- 
der to  convey  title,  reciting  payment  of  purchase  money, 
when  title  was  conveyed,  divested  the  heirs  of  title.  A  pur- 
chaser may  be  bound  to  see  that  the  court  ordering  a  con- 
veyance has  jurisdiction,  but  that  having  attached,  and  the 
order  to  make  conveyance  being  perfect  and  valid  on  its  face, 
he  is  not  bound  to  search  all  the  records  in  the  case,  to  see 
if  the  administrator  has  performed  his  duties.  The  pur- 
chaser is  bound  onlv  by  what  appears  on  the  face  of  his 
deeds.— 42  Ala.  618;"  18  Ala.  741. 

Snedecor  k  CocKRELL,  coutra. — The  special  act  was  void. 
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It  was  not  due  process  of  law.  The  probate  court  of  Tusca- 
loosa having  jurisdiction,  the  legislature  could  not,  bj  a 
special  act,  divest  that  jurisdiction  and  order  a  transfer  to 
another  court.  The  report  shows  a  payment  in  "Confederate 
treasury  notes."  It  was  a  proceeding  upon  which  rests  the 
order  to  convey,  and  the  purchaser,  who  must  ascertain  at 
his  peril,  whether  an  order  to  convey  has  been  made,  is 
bound  also,  where  the  record  shows  what  the  report  was,  to 
see  that  the  report  presented  a  state  of  facts  which  author- 
ized a  conveyance  to  be  decreed.  No  law  of  Alabama  made 
these  treasury  notes  money.  The  report,  although  purport- 
ing to  show  payment,  in  fact  and  law  showed,  on  the  contrary, 
that  payment  had  not  been  made.  The  currency  was  unlaw- 
ful and  formed  no  legal  consideration,  and  a  trustee  or  agent 
has  no  authority  to  take  "depreciated  currency"  in  payment 
of  a  debt. — 12  Ala.  340 ;  Chapman,  Lyon  <&  Noyes  v.  Coivles, 
41  Ala.  406.     He  therefore  committed  a  devastavit. 

BRICKELL,  C.  J.— The  special  act  of  the  General  As- 
sembly (Pamph.  Acts,  1862,  170)  authorizing  the  removal  of 
the  administration  of  the  estate  of  Nancy  M.  Thompson 
from  the  court  of  probate  of  the  county  of  Tuscaloosa,  to 
the  court  of  probate  of  Greene  county,  was  a  valid,  consti- 
tutional enactment.  Each  court  was  of  the  same  constitu- 
tional jurisdiction.  The  limitations  on  this  jurisdiction  as 
to  the  territorial  limits,  and  the  cases  within  which  it  may 
be  exercised,  are  of  legislative  creation,  capable  of  change, 
enlargement  or  diminution  at  the  will  of  the  legislature. 
The  legislature  alone  can  exercise  the  power  of  removing  or 
transferring  administrations  from  one  court  of  probate  to 
another.  Though  the  interest  and  necessities  of  those  hav- 
ing rights  in  the  estate,  and  its  administration,  may  demand 
the  removal,  it  does  not  lie  within  the  jurisdiction  of  any 
court  to  order  and  adjudge  it.  The  whole  matter  rests  ex- 
clusively within  the  power  of  the  legislature. —  Wright  v. 
Ware,  50  Ala.  549  ;  Coltart  v.  Allen,  40  Ala.  155. 

When  the  administrator  in  chief  made  the  final  settlement 
of  his  administration  in  the  court  of  probate  of  Tuscaloosa, 
and  resigned,  the  jurisdiction  of  that  court  over  the  estate 
and  its  administration,  was  exhausted  by  the  force  of  the 
special  statute,  and  the  jurisdiction  of  the  court  of  probate 
of  Greene  could  be  invoked.  The  transcript  of  the  record  of 
the  final  settlement  in  the  court  of  probate  of  Tuscaloosa, 
having  been  filed  in  the  latter  court,  its  jurisdiction  attached, 
and  was  as  full  and  complete  as  if  the  intestate  at  her  death 
had  been  a  resident  citizen  of  Greene,  and  the  court  had 
originally  taken  jurisdiction  of  the  estate  and  its  administra- 
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tion.  Tlie  administration  being  vacant  in  consequence  of 
the  resignation  of  the  administrator  in  chief,  of  necessity  the 
first  step  to  be  taken,  was  the  appointment  of  an  adminis- 
trator de  bonis  non.  The  appointment  was  made,  and  thereby 
Davis,  the  administrator  de  bonis  non,  became  clothed  with  the 
legal  title  to  the  unadministered  assets.  The  notes  of  Keese 
for  the  purchase  money  of  the  lands,  payable  to  the  admin- 
istrator in  chief,  being  unpaid,  were  unadministered  assets, 
passing  to  the  administrator  de  bonis  non,  who  alone  had  au- 
thority to  sue  for,  collect  or  receive  payment  of  therj. —  Dun- 
ham V.  Gant.  12  Ala.  105. 

A  purchaser  of  lands  at  a  sale  made  under  an  order  of  the 
court  of  probate,  who  has  fully  paid  the  purchase  money,  is 
entitled,  as  a  matter  of  right,  to  a  conveyance  of  all  the  right, 
title  and  interest  the  deceased  had  in  the  lands  at  his  death. 
It  is  the  duty  of  the  court,  when  the  executor  or  administra- 
tor, who  has  authority  to  receive  payment  of  such  purchase 
money,  reports  its  payment  and  makes  application  to  order 
the  execution  of  such  conveyance ;  or,  if  the  executor  or 
administrator  having  received  payment,  neglects  or  refuses 
to  make  the  report  and  application,  and  the  purchaser  makes 
the  application  and  proof  of  the  payment,  to  order  the  con- 
veyance. The  conveyance  may,  as  the  court  in  its  discre- 
tion directs,  be  executed  by  the  executor  or  administrator,  or 
by  a  commissioner  for  that  purpose  appointed. — E.  Code, 
§>^  2096,  2228.  The  proceedings  for  a  sale  of  lands  in  the  pro- 
bate court,  are,  in  some  respects,  in  fieri,  until  the  court  or- 
ders a  conveyance  and  it  is  executed.  Until  such  order  and 
conveyance,  the  title,  descending  to  the  heirs  or  passing  to 
the  devisees,  if  the  lands  have  been  devised,  is  not  divested. — 
Light/oot  v.  Leuns,  1  Ala.  475 ;  Bonner  v.  Greenlee,  6  Ala.  411. 
The  sale  can  be  vacated  by  the  court,  and  the  purchaser  di- 
vested of  all  equity,  if  he  fails  to  pay  the  purchase  money, 
and  judgment  has  been  rendered  against  him  and  his  sure- 
ties, on  which  execution  has  been  issued  and  returned  "no 
property  found." — R.  C.  §  3539,  p.  671.  The  jurisdiction  of 
the  court  is  not  exhausted  until  the  order  for  the  execution 
of  the  conveyance.  The  order  for  a  conveyance  is  judicial, 
in  the  nature  of  a  decree  or  judgment,  based  on  facts  the 
court  must  ascertain  and  declare.  We  incline  to  the  opin- 
ion, the  court  having  made  the  order,  the  fact  on  which  it  is 
based,  the  payment  of  the  purchase  money,  is  not  subse- 
quently disputable.  It  is  finally  and  conclusively  ascer- 
tained and  declared,  and  the  verity  of  the  record  is  unim- 
peachable, except  on  an  application  to  the  court  of  probate 
for  its  vacation,  because  of  fraud.  Without  determining  that 
question,  we  are  of  the  opinion  the  report  of  the  administra- 
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tor  de  bonis  non  disclosed  a  valid  payment  of  the  purchase 
money,  entitling  the  purchaser  to  a  conveyance,  and  com- 
pelling the  court  to  order  it  made. 

The  payment  was  made  to  the  administrator  de  bonis  non, 
in  Confederate  treasury  notes,  which  were  accepted  by  him. 
The  good  faith  of  the  purchaser  in  making  the  payment  is 
not  impugned ;  nor  is  any  fraud  imputed  to  the  administra- 
tor. It  is  urged,  the  administrator  was  without  authority  to 
receive  Confederate  treasury  notes  in  payment  of  the  pur- 
chase money — that  he  could  receive  only  gold  and  silver,  or 
as  it  is  expressed  hj  the  chancellor,  "lawful  money,"  and 
consequently  was  guilty  of  a  devastavit,  in  which  the  pur- 
chaser participated.  Whether  the  administrator  committed 
a  devastavit,  is  not  the  subject  of  inquiry  in  the  present  atti- 
tude of  this  case.  The  assignments  of  error  refer  only  to 
the  correctness  of  the  decree,  so  far  as  it  declares  the  pur- 
chase money  unpaid,  vacates  the  conveyance,  and  for  the 
payment  of  the  purchase  money  declares  a  lien  on  the  real 
estate.  As  to  the  purchaser,  unless  fraud  and  collusion  is 
traceable  to  him,  the  only  inquiry  is,  had  the  administrator 
power  to  accept  the  payment.  If  a  liability  is  sought  to  be 
fastened  on  the  administrator,  other  inquiries  arise  as  to  his 
good  faith  and  prudence  ;  and  if  not  wanting  in  these,  as  to 
the  use  or  disposition  he  made  of  the  notes  after  having  re- 
ceived them. 

It  is  certainly  to  be  accepted  as  true  by  all  courts,  that  the 
establishment  and  existence  of  the  Confederate  government 
was  illegal,  violative  of  the  constitution  and  laws  of  the 
United  States.  The  issue  of  treasury  notes  by  that  govern- 
ment to  support  its  existence,  was  also  illegal,  contravening 
the  laws  and  policy  of  the  United  States,  which  it  is  the 
paramount  duty  of  courts  to  maintain  and  enforce. — Scheible 
V.  Bacho,  41  Ala.  437.  To  this  extent  the  Confederate  treas- 
ury notes  were  "illegal and  vicious;"  and  the  use  oftliem  to  aid 
in  accomplishing  tJie  purposes  for  lohich  they  were  issiied,  looidd 
be  fainted  loith  the  illegality  of  the  issue.  These  propositions 
do  not,  however,  reach  the  material  question  involved  in  this 
and  a  number  of  other  cases  now  pending  before  the  court, 
whether  these  notes  are  not  a  sufficient  consideration  to  sup- 
port a  contract  made  in  the  ordinary  transaction  of  business, 
within  this  State,  while  under  the  actual  dominion  of  the 
government  of  the  Confederate  States?  Were  they  not, 
when  accepted  as  a  payment  by  one  under  no  disability,  and 
having  power  to  receive,  a  valid  payment,  extinguishing  and 
discharging  the  liability  or  contract  ?  These  are  questions 
the  decisions  of  the  supreme  court  of  the  United  States  have 
fully  answered.    In  Thorington  v.  Smith,  8  Wall.  1,  a  contract 
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for  the  purchase  of  lands,  made  in  this  State  during  the  war, 
the  purchase  money  payable  in  Confederate  treasury  notes, 
was  supported,  and  the  party  contracting  declared  bound  to 
pay  the  value  of  such  notes  at  the  time  and  place  of  the  con- 
tract,  in  lawful  money.     The   Confederate   government  is 
treated  as  a  government  of  paramount  force,  having  tempo- 
rarily dominion  over  a  part  of  the  territory  of  the  United 
States.     "Obedience  to  its  authority,  in  civil  and  local  mat- 
ters," was  not  only  a  necessity,  but  a  duty.     "Without  such 
obedience,  civil  order  was  impossible."     It  was  by  this  gov- 
ernment these  notes  were  issued.     They  "were  used  as  money 
in' nearly  all  the  business  transactions  of  many  millions  of 
people.     They  must  be  regarded,  therefore,  as  a  currency, 
imposed  on  the  community  by  irresistible  force."     As  is  said 
in  another  case,  "the  existence  of  a  state  of  insurrection  did 
not  loosen  the  bonds  of  society,  or  do  away  with  civil  gov- 
ernment, or  the  regular  administration  of  the  laws.     Order 
was  to  be  preserved,  police  regulations  maintained,  crime 
prosecuted,   property    protected,   contracts   enforced,    mar- 
riages celebrated,  estates  settled,  and  the  transfer  and  de- 
scent of  property  regulated  precisely  as  in  time  of  peace." — ■ 
Ho7''n  V.  Lockhart,  17  Wall.  580.     The  necessity  of  govern- 
ment, and  of  civil  obedience  on  the  part  of  all  who  were  un- 
der the  dominion  of  the  Confederate  authority,  beyond  the 
protecting  power  of  the  constitution,  laws  and  government 
of  the  United  States,  compel  courts  to  consider  this  currency 
"as  if  it  had  been  issued  by  a  foreign  government,  tempora- 
rily occupying  a  part  of  the  territory  of  the  United  States." 
Contracts  made  for  payments  in  it,  or  of  which  it  was  the 
consideration,  or  payments  made  in  it,  cannot  be  pronounced 
illegal,  mere  nullities,  without  manifest  injustice,  or  without 
pronouncing  that  civil  war  annihilated  the  State,  loosened 
■  and  broke  the  bond  of  society,  reducing  the  community  to 
anarchy.     It  is  not  a  single  contract  that  is  to  be  declared 
void,  nor  a  single  payment  set  aside.     The  transactions  of 
millions  of  people,  through  a  period  of  four  years,  are  to  be 
disturbed,  and  uncertainty  and  insecurity,  with  the  insepara- 
ble concomitant,  vexatious  litigation,  introduced  and  fostered. 
No  matter  what  was  the  good  faith,  and  how  implicit  the 
confidence  marking  these  transactions,   because   they   may 
have  remotely  offended  the  law,  and  violated  the  policy  of 
the  government,  powerless  then  to  protect  these  people,  or 
to  supply  them  with  a  currency,  they  must  be  condemned  as 
infected  with  illegality.     No  such  principle  has  been  sanc- 
tioned by  that  tribunal,  within  whose  province  it  lies  finally 
to  adjudicate  the  question.     Contracts  or  payment  made  in 
Confederate  currency  in  the  ordinary  course  of  dealing,  and 
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of  transacting  business,  have  no  necessary  connection  with 
its  issue,  or  with  the  government  issuing  it.  They  may  have 
indirectly  and  remotely  promoted  the  credit  and  circulation 
of  the  currency,  but  not  being  made  with  the  actual  intent 
to  maintain  the  government  issuing  it,  in  its  unlawful  and 
hostile  antagonism  to  the  government  of  the  United  States, 
"  they  should  be  enforced  in  the  courts  of  the  United  States, 
after  the  restoration  of  peace,  to  the  extent  of  their  just  ob- 
ligation." 

In  Delmas  v.  Ins.  Co.,  14  Wall.  661,  the  case  of  Thorington 
V.  Smith  is  reaffirmed,  and  it  is  held  the  notes  of  the  Con- 
federate States,  in  ordinary  use  as  money,  during  the  war, 
were  a  sufficient  consideration  to  support  a  contract ;  and  a 
provision  in  a  constitution  of  the  State,  subsequently  adopted,  de- 
claring such  contract  was  void,  was  an  impairing  of  the  obliga- 
tion of  such  contract,  ivithin  the  meaning  of  the  Federal  Constitu- 
tion." These  decisions  were  followed  and  approved  by  the 
cases  of  Planters  Bank  v.  Union  Bank,  16  Wall.  483,  and 
"the  Confederate  note  case,"  19  WaU.  548.  In  this  court  the 
case  of  Riddle  v.  Hill,  June  term,  1874 ;  Whitfield  v.  Rid- 
dle, 52  Ala.,  467  and  several  subsequent  cases,  assert  the 
same  doctrine ;  and,  we  think,  should  be  regarded  as  finally 
and  conclusively  setthng  this  distressing  and  vexed  question. 
Confederate  treasury  notes  were  illegal  because  of  the  char- 
acter of  the  government  issuing  them.  The  use  of  them  was 
illegal,  when  the  intent  existed,  and  the  direct,  immediate 
effect  of  the  use,  was  to  aid  in  promoting  and  encouraging 
hostilities  against  the  government  of  the  United  States. 
But  their  use  in  the  ordinary  transactions  of  civil  society — 
in-  the  usual  course  of  individual  dealing — in  the  general 
transaction  of  business — was  not  illegal.  It  was  a  necessity, 
originating,  not  only  in  the  organization  of  the  Confederate 
States,  the  war  which  was  the  immediate  and  inevitable  se- 
quence, but  also  in  the  want  of  power  to  suppress  the  organ- 
ization, and  to  maintain  the  authority  of  the  government  of 
the  United  States,  so  that  it  could  extend  protection,  and  se- 
cure to  the  people  residing  within  the  Confederate  States, 
the  advantages  of  government. 

Very  soon  after  the  organization  of  the  Confederate  gov- 
ernment, and  the  commencement  of  hostilities  between  that 
government  and  the  government  of  the  United  States,  these 
treasury  notes  became  the  only  currency,  the  only  circulating 
medium,  within  the  territory  of  the  Confederate  States. 
Bank  notes,  the  issue  of  corporations  having  legal  capacity 
to  issue  notes  capable  of  circulation  as  money,  and  gold  and 
silver  coin,,  into  which  they  were  convertible,  disappeared, 
and  were  rather  articles  of  commerce,  bought  with  and  sold 
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for  Confederate  treasury  notes,  than  money  circulating  in 
the  community,  in  which  it  was  expected  payments  would  be 
made,  or  on  the  basis  of  which  contracts  were  entered  into. 
The  conventional  laws  of  trade,  of  business  of  all  kinds,  which 
have  since  their  introduction  treated  bank  notes  as  money, 
and  given  to  them  that  denomination  universally  in  common 
parlance,  and  which  now  give  the  "national  currency," 
whether  we  speak  of  the  issue  of  national  banks,  or  of  the 
United  States  treasury  notes,  that  denomination,  imparted 
to  Confederate  treasury  notes  the  same  denomination.  For 
all  purposes  of  commerce,  and  of  transacting  ordinary  busi- 
ness, they  had  the  uses  and  qualities  of  money.  As  such 
they  were  generally  received  and  passed  from  one  to  another 
freely,  by  the  common  consent  of  the  community-  A  pay- 
ment in  these  notes  was  legal,  and  without  regard  to  their 
depreciation,  if  compared  with  gold  and  silver,  which  had 
ceased  to  be  a  standard  of  value  and  had  become  an  article 
of  traffic,  is  as  valid  as  a  payment  in  genuine  bank  notes. — 
Waring  v.  Lewis,  53  Ala.  615.  In  McPhersoii  v.  Gray,  14 
Rich.  lEq.  121,  a  master  in  chancery,  in  1864,  received  Con- 
federate treasury  notes  in  payment  of  a  bond  made  in  1859, 
payable  to  him,  for  lands  sold  under  a  decree  of  the  court. 
The  payment  was  made  and  received  in  good  faith,  and  extin- 
guished the  bond,  and  it  was  held,  neither  the  master  7ior  the 
makers  of  the  bond  were  liable  to  the  be)ieficial  oivners.  The 
court  say :  "  These  treasury  notes  w^ere  not,  as  said,  even  in 
form,  valid  promissory  notes ;  but  they  constituted  the  whole 
currency  of  the  country,  passed  as  money,  were  received  by 
prudent  men  and  paid  by  the  other  debtors  of  McPherson  s 
estate.  They  were  not  equivalent  to  gold  and  silver,  but 
they  supplied  the  place  of  gold  and  silver ;  they  were  not  in 
fact  compared  with  specie,  for  of  that  there  was  none ;  nor 
were  they  expected  to  be  immediately  convertible  into  some- 
thing of  universal  acceptance,  but  were  sustained  in  credit 
by  the  expectation  of  their  becoming  redeemable  in  future, 
and  by  the  sheer  necessity  ichich  every  one  felt  of  their  being  some 
acknoivh'dged  representation  of  value. — (See,  also,  in  same  vol- 
ume, Wisema7iv.  Hunter, -p.  167.  In  liobin son  v.  International 
Life  Association  Company,  42  N.  Y.  54,  (3  Hand),  it  was  held, 
the  payment  of  Confederate  treasury  notes  to  an  agent  of  an 
insurance  company  was  a  good  and  valid  payment  of  pre- 
miums, continuing  the  policy. — Rivers  v.  3Ioss,  6  Bush.  (Ky.) 
600 ;  Bfartin  v.  Horton,  1  lb.  624.  Neither  these  notes,  nor 
ordinary  bank  notes,  were  or  are  moriey  in  its  technical 
sense — coined  by  the  government,  and  a  legal  tender  in  pay- 
ment of  debts.  Yet  the  conventional  rules  of  business,  its 
convenience  and  necessity,  place  them  on  the  same  footing. 
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They  are  borrowed  and  lent,  paid  out  and  received  as  money. 
They  are  a  good  tender,  if  not  objected  to  at  the  time,  and 
when  accepted  without  reservation  they  operate  a  satisfac- 
tion equally  with  gold  and  silver,  whatever  may  be  their 
depreciation  below  the  value  of  gold  and  silver. — Lowry  v. 
Mitrrell,  2  Port.  282 ;  Scruggs  v.  Gass,  8  Verg.  175 ;  Ware  v. 
Street,  2  Head.  609 ;  Bayard  v.  Skunk,  1  "Watts  &  Serg.  92. 

The  power  of  an  administrator  to  receive  Confederate  treas- 
ury notes  in  satisfaction  of  choses  in  action,  was  fully  consid- 
ered in  Waring  v.  Lewis.  A  denial  of  the  power  is  founded 
in  a  misconception  of  his  relation,  duty,  liability  and  author- 
ity. The  legal  title  to  all  the  personal  assets  of  the  deceased, 
including  choses  in  action,  vests  in  administrators  or  execu- 
tors. An  incident  to  this  legal  title,  except  so  far  as  re- 
strained by  positive  statute,  is  the  power  of  disposition. 
The  duty  of  collecting  the  choses  in  action — of  reducing  them 
to  possession,  is  coextensive  with  the  title  the  law  casts  on 
him.  In  the  discharge  of  this  duty,  and  as  an  incident  to 
his  title,  he  may  compound  or  compromise  the  choses  in 
action.  Though  the  statutes  now  authorize  the  court  of  pro- 
bate to  confer  on  an  executor  or  administrator  authority  to 
compromise  or  compound  debts  owing  to  or  a  part  of  the 
estate  he  represents,  the  power  of  compromising  or  com- 
pounding conferred  by  the  common  law  is  not  thereby  taken 
away.  E.  C.  §  2130-31.  Prior  to  the  statute,  if  he  exercised 
his  common  law  power,  and  the  compromise  was  impeached, 
seeking  to  charge  him  because  of  it,  on  him  rested  the  bur- 
then of  proving,  to  relieve  himself  from  personal  liability, 
that  it  was  judicious  and  beneficial.  There  was  some  peril 
to  the  executor  or  administrator,  attending  the  exercise  of 
the  common  law  power — the  necessity  of  proving  in  the 
future  his  good  faith  and  diligence.  To  remove  this  peril, 
to  free  him  from  the  difficulty  of  making  proof,  whenever  his 
action  was  assailed,  the  statute  authorizes  the  court  of  pro- 
bate to  make  an  order  for  a  compromise,  and  this  order, 
when  properly  obtained  and  complied  with,  is  an  absolute 
protection  to  him,  foreclosing  future  dispute.  The  common 
law  power,  however,  remains  and  may  be  exercised  under  its 
attendant  risks. — Wyman's  Appeal,  13  N.  H.  18.  Not  only 
may  he  compromise,  but,  he  may  transfer  or  assign  the  choses 
in  action  which  are  assets  in  his  hands  for  administration. 
If  he  improperly  makes  the  transfer  or  assignment,  thereby 
he  will  incur  a  personal  liability  for  a  devastavit,  but  the  title 
of  the  assignee,  to  whom  no.  fraud  or  bad  faith  is  imputable, 
is  not  affected  or  impaired. — Hough  v.  Bailey,  32  Conn.  288 ; 
Wdkei'  V,  Craig,  18  111.  116 ;  Wihon  v.  Doster,  7  Ired.  Eq.  261 ; 
Polk  V.  Rohinsont  lb.  235.     The  general  proposition  that  all 
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who  concur  with  an  executor  or  administrator  in  a  devastavit, 
or  participate  with  a  trustee  in  a  breach  of  trust,  are  estop- 
ped from  claiming  any  advantage  therefrom,  and  are  answer- 
able to  the  cestui  que  trusts  for  the  resulting  injury,  is  admit- 
ted. But  though  an  administrator  or  other  trustee  may  be 
acting  in  bad  faith,  or  negligentlj',  and  may  incur  liability 
for  a  devastavit,  those  dealing  with  him  in  the  transaction  of 
ordinary  business,  mthin  the  line  of  his  authority,  innocent 
of  any  fraudulent  intent,  will  be  protected.  Before  they  can 
be  charged  with  concurrence  or  participation  in  his  devastavit 
they  must  have  knowledge  of  his  want  of  good  faith,  and 
must  intend,  or  be  reckless  of  the  consequent  injury  to  the 
cestui  que  trusts. —  Walker  v.  Craig,  supra;  Perry  on  Trusts, 
§  225.  Knowledge  that  the  trustee  is  dealing  with  the  trust 
assets — that  an  executor  or  administrator  is  disposing  of  the 
debts  or  choses  in  action  in  his  hands  for  administration, 
raises  no  presumption  nor  creates  any  suspicion  against  the 
disposition,  whether  it  is  of  transfer,  or  assignment,  or  pay- 
ment. The  disposition  is  within  the  line  of  his  duty  and 
authority,  and  those  who  deal  with  him  are  answerable  for 
their  own,  not  for  his  good  faith.  Whoever  accepts  from  an 
administrator  or  executor  the  chosea  in  action  of  an  estate 
he  represents,  either  as  security  for  or  in  payment  of  his  in- 
dividual debt,  has  full  notice  of  the  abuse  of  his  fiduciary 
power  and  participates  in  the  devastavit. — Siooope  v.  Trotter, 
4  Port.  27.  But  if  he  receives  them  as  security  for  money 
cotemporaneously  advanced,  or  if  he  purchases  them,  the 
transaction  is  valid. — Perry  on  Trusts,  §  225.  The  difference 
is,  the  one  transaction  is  without,  the  other  within,  the  scope 
of  power  and  duty.  No  interest  of  the  estate  could  be  pro- 
moted, no  necessity  surrounding  it,  could  be  relieved  by  the 
transfer  or  pledge  of  the  assets  for  the  payment  or  security 
of  the  debts  of  the  personal  representative.  The  advance  of 
money  on  a  transfer  absolute,  or  conditional,  of  the  choses 
in  action,  may  conduce  to  the  interests  or  relieve  the  neces- 
sities of  the  estate,  of  which  the  representative  is  to  judge 
on  the  responsibility  of  his  relation.  Those  who  deal  with 
him  may  rely  on  the  power  of  disposition  with  which  he  is 
clothed,  without  inquiry  into  or  being  affected  by  his  good 
faith  or  prudence. — Petrie  v.  Clark,  11  Serg.  &  Rawle,  377; 
Walker  v   Craig,  supra  ;  King  v.  King,  37  Ga.  205. 

Whether  the  administrator  de  bonis  non  was  guilty  of  a 
devastavit  in  accepting  from  Reese  payment  of  his  notes  for 
the  lands  in  Confederate  treasury  notes,  is  not  now  a  mate- 
rial inquiry.  The  administrator  had  power  to  receive  them ; 
the  power  he  would  now  have  to  accept  "  national  bank 
notes,"^which  are  money  according  to  the  usages  and  neces- 
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sities  of  commerce,  as  notes  of  the  banks  incorporated  by 
the  several  States  were  money  conventionally.  Having  this 
power,  and  no  fraud  or  collusion  being  imputable  to  Reese, 
the  purchase  money  was  paid — the  court  of  probate  properly 
ordered  the  conveyance  of  title  and  its  execution  divested 
the  title  of  the  heirs.  They  were  remitted  for  all  right,  legal 
or  equitable,  to  the  administrator,  as  they  would  have  been 
if  the  payment  had  been  in  gold  coin. 

The  decree  of  the  chancellor,  so  far  as  it  affects  the  valid- 
ity of  the  conveyance  to  Reese  and  the  purchasers  claiming 
under  him,  and  declares  the  purchase  money  unpaid,  and  a 
lien  on  the  land  for  its  payment,  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the  bill  as  to  Reese 
and  the  purchasers  claiming  under  him,  at  the  costs  of  the 
appellees.  The  appellees  must  pay  the  costs  of  this  appeal 
in  this  court  and  in  the  court  of  chancery. 


Shing-ler  v.  Martin  et  al. 

Motion  to  Dismiss  Appeal. 

1.  Appeal;  when  dismissed. — It  is  the  settled  practice  of  this  court,  that  a 
party  who  coerces  or  receives  payment  of  a  judgment  in  his  favor,  can  not 
maintain  an  appeal  from  it,  save  in  a  few  exceptional  cases  in  the  probate  and 
chancery  courts, 

2.  Same ;  when  receipt  of  costs  operates  coercing  or  satisfaction  of  jud<jment. — 
Plaintiff  in  an  action  at  law  recovered  $5  damages  and  over  S9U0  costs.  The 
clerk  issued  execution  for  the  whole,  and  while  the  sherifi'  had  the  writ  one 
of  plaintiff's  attorneys  instructed  him  orally  not  to  collect  the  damages.  A 
levy  having  been  made,  defendants  paid  the  execution,  and  one  of  plaiutiflf 's 
attorneys  received  from  the  sheriff  a  large  part  of  the  costs  in  discharge  of  wit- 
ness fees  plaintiff  had  paid  his  own  witnesses,  for  which  he  held  their  certi- 
ficates of  attendance.     Nearly  two  years  afterwards  plaintiff  appealed. 

Held:  The  costs  were  as  mach  a  purt  of  judgment  in  favor  of  plaintiff  as 
the  damages,  greatly  exceeding  them  in  amount,  and  the  receipt  of  money 
collected  under  the  execution  in  payment  of  the  witness  fees  was,  under  the 
circumstances,  such  an  acceptance  or  coercion  of  satisfaction  of  the  judgment, 
as  would  prevent  plaintiff  from  maintaining  an  appeal  to  reverse  it. 

.  This  case  having  been  brought  to  this  court  by  appeal, 
the  appellees  moved,  to  dismiss  it,  on  the  ground  that  the 
appellant,  before  taking  his  appeal,  had  coerced  or  received 
satisfaction  of  the  judgment  a]"»pealed  from.  The  motion 
was  resisted  and  both  sides  filed  afiidavits,  the  substance  of 
which  is  stated  in  the  opinion. 
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Watts  &  Sons,  Elmore  &  Gunter,  and  E.  M.  Willlimson, 
for  the  motion. 

Clopton,  Herbert  <t  Chambers,  contra. 

MAJN^NING,  J. — This  was  an  action  at  law  uj^on  an  attach- 
ment bond,  for  the  recovery  of  a  large  sum  of  money,  in 
which  appellant  obtained  a  judgment  against  appellees  for 
five  dollars  as  damages  and  the  costs,  in  February,  1874. 
The  costs  amounted  to  a  sum  exceeding  $900 ;  and  a  writ 
of  execution,  issued  for  the  damages  and  costs,  was  levied 
on  property  of  one  of  the  defendants,  who  thereupon  paid  to 
the  sheriff  the  amount.  While  the  writ  was  in  the  sheriff's 
hands  appellant's  counsel  told  him  orally  not  to  make  the 
amount  of  the  damages,  because  he  intended  to  take  an 
appeal  to  this  court — but  gave  him  no  written  instructions 
by  endorsement  on  the  writ  or  otherwise,  not  to  do  so ;  and 
after  the  whole  was  collected  he  received  from  the  sheriff  a 
large  part  of  the  costs,  in  discharge  of  the  witness  fees  which 
the  appellant  had  paid  to  his  own  witnesses  and  for  which 
he  had  the  certificates  issued  by  the  clerk  to  them.  The  rest 
of  the  sum  collected  was  doubtless  paid  to  the  other  wit- 
nesses and  the  officials  entitled  thereto.  This  was  in  1874. 
Afterwards,  in  1876,  this  appeal  was  taken ;  and  a  motion  is 
now  made  to  dismiss  it  for  the  reasons  that  the  payment  of 
the  judgment  had  been  coerced  by  appellant. 

It  is  well  settled  as  the  practice  of  this  court,  that  if  a 
judgment  be  rendered  in  favor  of  a  party  in  a  lower  court, 
especially  in  an  action  at  law,  and  he  coerces  or  receives 
payment  of  the  amoimt  thereof,  he  will  not  be  permitted  to 
maintain  an  appeal  from  the  same  judgment  to  set  it  aside, 
in  this  court.  And,  even  if  a  judgment  of  reversal  had  been 
rendered  here,  in  the  appeal,  before  the  court  is  informed 
that  such  payment  had  been  made,  this  court,  on  being  ad- 
vised thereof,  will  withhold  the  certificate  of  reversal  and  set 
aside  its  judgment,  if  the  money  collected  be  not,  within  a 
time  to  be  prescribed  by  it,  paid  back  to  the  appellee. — IMl 
V.  Hrabroivski,  9  Ala.  278  ;  Bradford  v.  Bmh.,  10  Ala.  274 ; 
Knox  V.  Sfeek,  18  Ala.  815. 

True,  this  is  a  power  which  will  not  be  exercised  in  some 
peculiar  cases  from  the  courts  of  probate  or  chancery  courts, 
in  which  it  is  apparent  or  admitted  that  the  appellants  are 
entitled  to  recover  all  they  have  received  and  perhaps  more. 
But  the  present  is  not  a  case  of  that  sort. 

It  is  not  pretended  that  the  clerk  of  the  city  court  of  Mont- 
gomery was  not  authorized  to  issue  the  writ  of  execution. 
It  was  his  duty  to  do  so,  if  not  instructed  otherwise  by  the 
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plaintiff  or  his  counsel.  And  the  sheriff,  to  whom  the  execu- 
tion came,  was  required  by  the  jarecept  to  make  the  whole 
amount  mentioned  in  it,  of  the  defendants.  If  it  was  intended 
that  he  should  be  restrained  from  doing  so,  the  writ  of  exe- 
cution should  have  been  withdrawn,  or  an  indorsement  made 
on  it  to  that  effect. 

The  costs  was  no  less  a  part  of  the  judgment  of  the 
court  in  favor  of  the  plaintiff,  than  the  damages ;  and  in 
this  case,  as  we  have  seen,  it  was  very  much  the  most 
important  part  of  it.  If  upon  a  new  trial,  the  verdict  should 
be  in  favor  of  defendants  below,  the  appellees  in  this  court, 
those  costs  would  all  have  to  be  paid  by  appellant.  And 
how  can  we  know  that  they  would  then  be  able  to  recover 
them  from  him  ?  Appellant  can  not  be  permitted  to  coerce 
satisfaction  of  such  a  judgment  from  his  adversaries,  and 
then  appeal  to  this  court  to  reverse  and  vacate  it  as  errone- 
ous. 

The  appeal  must  be  dismissed. 

Stone,  J.,  not  sitting. 


Moore's  Adm'r  v»  Alvis  et  al. 

Bill  to  Enforce   Vendor's  Lien. 

1.  Amendment;  right  of  under,  §3356  of  Revised  Code. — Although  section 
3356  of  the  Revised  Code,  upon  the  allowance  of  amendments  to  bills,  omits 
the  words  "to  meet  the  justice  of  the  case,"  found  in  the  third  section  of  the  act 
••amendatory  of  the  proceedings  in  chancery,''  (Acts  18.57-8,  p.  230),  the  right 
of  amendment  is  fully  as  extensive  now,  as  it  was  under  the  provisions  of  the 
statute  of  1858. 

2.  Amendment;  what  does  not  make  new  case. — Where  the  original  bill  shows 
a  sale  of  lands,  and  execution  of  bond  to  make  title  to  defendant,  his  entry 
under  the  purchase,  and  execution  of  a  note  therefor,  reciting  that  it  was  given 
for  the  purchase  money  of  the  lands,  and  a  failure  to  pay  it,  and  prayed  a  sale 
to  enforce  the  vendor's  lien  ;  an  amendment  that  defendant,  being  previously 
indebted  to  him,  gave  the  note  mentioned,  and  made  a  deed  absolute  of  the 
lands  described  in  it,  to  complainant  to  secure  the  note;  whereupon  the  latter, 
as  part  of  the  transaction,  gave  defendant  a  bond  to  make  title  on  payment  of 
the  note,  and  averring  that  the  transaction  constituted  the  deed  a  mortgage, 
"and  praying  its  foreclosure  by  sale  of  such  lands — is  not  a  departure,  and  does 
not  make  a  new  case. 

3.  Overruled  case. — The  case  of  Winter  v.  Quarles,  43  Ala.  693,  so  far  as  it 
conflicts  with  the  principles  declared  in  the  present  case,  is  overruled. 

Appeal  from  Lee  Chancery  Court. 
Heard  before  Hon.  N.  S.  Gkaham. 

Vol.  liv. 
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The  original  bill  in  this  cause  was  filed  by  Spencer  Moore 
against  George  W.  Alvis,  to  enforce  a  vendor's  lien  on  a  tract 
of  land  situate  in  Lee  county,  known  as  the  southeast  quarter 
of  section  18,  township  19,  range  24. 

It  is  alleged  that  complainant  sold  the  land  to  Al^ds,  taking 
his  promissory  note  therefor,  which  recited  that  it  was  given 
for  the  above  described  land ;  that  he  gave  him  bond  condi- 
tioned to  make  title,  upon  payment  of  the  purchase  money ; 
that  Alvis  went  into  possession  under  the  purchase,  and  so 
continued,  and  that  the  purchase  money  is  due  and  unpaid, 
&c.  Alvis  answered,  setting  up,  by  way  of  plea,  that  he  had 
made  appKcation  to  be  declared  a  bankrupt  by  the  United 
States  Court,  including  in  his  schedule  of  debts  the  notes 
given  for  the  land,  but  had  not  received  a  final  discharge. 
He  also  suggested  that  he  was  residing  on  the  lands  with  his 
wife  and  family,  whose  names  he  set  forth,  and  averred  that 
they  should  have  been  made  parties.  He  denied  that  the 
notes  were  given  for  the  purchase  money  of  the  land,  or  that 
he  had  bought  them  from  Moore,  and  stated,  on  the  contrary, 
that  the  facts  of  the  transaction  were  as  follows :  He  was 
indebted  to  complainant  for  money  borrowed  in  the  year 
1859,  and,  after  the  war,  Moore  proposed  if  he  would  make 
a  deed  absolute  to  the  lands  to  secure  the  debt,  he  (Moore) 
would  give  him  an  extension  of  the  debt  and  execute  bond 
to  convey  title  to  the  lands  to  him  (Alvis)  when  the  amount 
of  the  note  was  paid  in  full.  Moore  had  never  been  in  pos- 
session of  the  lands,  but  defendant  had  owned  and  occupied 
them  for  more  than  twenty  years,  and  still  remained  in  un- 
disturbed possession.  The  note  mentioned,  was  made  to 
recite  that  it  was  given  for  the  purchase  money  of  this  land, 
in  pursuance  of  said  agreement.  It  was  also  stated  in  the 
answer,  that  the  lands  were  worth  more  than  the  amount  of 
the  debt,  and  that  one  Pennington,  assignee  in  bankruptcy 
of  Alvis,  was  interested  in  them  and  should  be  made  a  party 
defendant. 

Moore  having  died,  his  administrator  and  heu's  were  made 
complainants  in  his  stead,  and  by  leave  of  court  amended 
their  bill,  "withdrawing  every  statement  in  the  original  bill 
inconsistent  with  the  following  amendment."  The  amend- 
ment alleges  the  transaction,  as  stated  in  the  answer  of  Alvis, 
and  avers  that  as  part  of  the  transaction  in  which  the  note 
was  given,  Alvis  and  his  wife  executed  and  delivered  to  Moore 
a  deed  to  the  lands,  together  with  the  promissory  note  men- 
tioned, and  thereupon  Moore  executed  his  bond  to  make  title 
to  the  lands  when  tlie  note  was  paid  in  full.  It  was  alleged 
that  the  deed,  under  the  circumstances,  stood  as  a  mortgage 
and  lien  upon  the  lands  for  the  payment  of  the  note,  and  it 
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is  prayed  that  it  may  be  so  declared,  and  that  it  be  fore- 
closed to  satisfy  said  debt.  Alvis  and  his  wife  were  made 
defendants  to  the  amended  bill.  The  original  bill  had 
abeady  been  amended  by  making  Pennington,  the  assignee, 
a  defendant.  The  cause  was  submitted  for  decree  on  the 
demurrer  of  George  Alvis  to  the  original  and  amended  bills, 
on  the  ground,  among  others,  that  the  amended  bill  is  a 
departure  from  the  case  made  by  the  original  bill,  and  makes 
a  new  case.  The  chancellor  sustained  the  demurrer  and  dis- 
missed the  original  and  amended  bills,  without  prejudice,  <fec. 
This  decree  is  now  assigned  as  error. 

W.  H.  Baenes,  for  appellant. — The  amendment  should  have 
been  allowed. — Cam  v.  Gimon,  36  Ala.  168 ;  37  Ala.  169 ; 
33  Ala.  57 ;  43  Ala.  489.  Section  3356  of  the  Revised  Code 
certainly  authorized  the  amendment. 

G.  W.  GuNN,  contra. — The  decisions  cited  by  the  appellant 
were  made  under  the  act  of  1857,  which  was  more  liberal  in 
the  allowance  of  amendments  than  the  law  now  in  force. 
Section  3356  of  the  Revised  Code  omits  the  words  contained 
in  the  former  act,  "to  meet  the  justice  of  the  case,''  thus  show- 
ing an  intention  to  restrict  the  right  of  amendment.  The 
amendment  plainly  made  a  new  case. —  Winter  v.  Quarks,  43 
Ala.  697. 

STONE,  J.— In  King  and  Wife  v.  Avery,  37  Ala.  169,  we 
construed  the  third  section  of  the  act  "  amendatory  of  the 
proceedings  in  chancery,"  (Pamphlet  Acts  1857-8,  p.  230.) 
We  then  held,  that  "  any  amendment  of  a  bill,  either  as  to 
parties  or  averments,  which  may  become  necessary  to  meet 
the  justice  of  the  case,  or  to  meet  any  state  of  proof  that  will 
authorize  relief,  must  be  allowed  by  the  chancellor."  We 
held,  however,  that  an  amendment  which  effected  an  entire 
change  in  parties,  either  complainant  or  defendant,  would  not 
be  allowed.  Neither  would  it  be  allowable  to  so  change  the 
averments  of  the  bill  as  to  make  a  change  of  the  cause  of 
action.  This  would  be  a  departure,  and  would  make  a  new 
case. — See  Penn  v.  Spence  et  al.,  at  present  term.  We  think 
we  may  safely  afl&rm  that  the  legislature,  in  the  statute  we 
are  construing,  intended  to  make  the  rule  of  amendments  in 
chancery  conform  substantially  to  the  rule  theretofore  de- 
clared, governing  amendments  of  pleadings  in  suits  at  law. — 
Rev.  Code,  §§  2809-10. 

We  do  not  think  that  by  the  omission  of  the  words,  "  to 
meet  the  justice  of  the  case,"  section  3356  of  the  Revised 
Code  is  rendered  less  comprehensive  than  section  three  of 
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the  act  of  1858,  supra.  The  words  in  the  statute,  "  to  meet 
any  state  of  evidence  which  will  authorize  relief,"  are  re- 
tained. If .  any  difference,  these  are  more  comprehensive 
than  the  omitted  clause.  They  require  the  court  to  allow 
amendment,  whenever,  with  such  amendment,  the  evidence 
will  authorize  relief,  without  any  reference  to  the  "  justice  of 
the  case."  It  would  not  be  a  forced  construction  to  hold 
that  the  omitted  clause  was  restrictive  in  its  character.  If 
such  be  the  true  construction,  then  the  following  would  be 
a  legitimate  paraphrase  :  Amendments  must  be  allowed,  to 
meet  any  state  of  evidence  which  will  authorize  relief,  pro- 
vided the  justice  of  the  case  will  authorize  such  amendment. 
This  would  bring  a  new  element — ^justice  inter  'partes — into 
the  question  of  allowing  amendments.  We  content  ourselves, 
however,  with  declaring  that  the  right  of  amendment  under 
section  3356  of  Revised  Code,  is  quite  as  extensive  as  it  was 
under  the  third  section  of  the  act  of  1858. 

We  db  not  think  the  amended  bill,  in  the  present  case, 
made  a  new  case.  It  simply  amplified  the  facts,  and  ex- 
pressed, in  detail,  the  precedent  negotiations  by  which  the 
parties  reached  the  result  shown  in  the  original  bill.  The 
complainant's  rights  and  remedies  under  the  original  bill 
were  the  same,  and  against  the  same  part}^,  as  they  are  in 
the  amended  bill.  Each  presents  a  case  of  debt  from  Alvis 
to  Moore,  evidenced  by  the  same  promissory  note,  with  a 
lien  on  one  and  the  same  tract  of  land  for  its  security,  to  be 
enforced  in  equity,  by  a  suit  conforming  in  every  respect  to 
a  suit  to  enforce  a  vendor's  lien.  In  fact,  the  parties  by  their 
contract  seem  to  have  intended  to  give  the  transaction  that 
shape.  Their  writings  constitute  an  executory  sale  of  land 
by  Moore  to  Alvis,  with  ordinary  bond  to  make  title.  In  the 
absence  of  all  extrinsic  facts,  the  writings  make  a  plain  case 
for  a  bill  by  vendor  to  enforce  a  lien  for  the  purchase  money. 
The  amendment  should  have  been  allowed. 

We  are  aware  that  in  the  case  of  Winter  v.  QuarJes,  a  prin- 
ciple is  declared  that  is  not  in  harmony  with  these  views. 
To  the  extent  of  such  conflict,  that  case  is  overruled. — See 
43  Ala.  693.  The  case  of  McKinley  v.  Irvine,  13  Ala.  681, 
was  decided  before  the  enactment  of  the  statute  of  1858,  and 
is  not  governed  by  its  provisions.  Still,  we  regard  that  case 
as  having  carried  principle  to  its  utmost  tension. 

The  decree  of  the  chancellor,  sustaining  the  demurrer  to 
the  bill  as  amended,  is  reversed,  and  the  cause  remanded. 
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Blount  et  al.  v,  Moore. 

Bill  in  Equity  to  set  aside  Executor's  Sale  for  Confederate  Cur- 

re7),cy. 

1.  Executor,  power  of,  to  sell  testator's  lands ;  when  implied. — It  is  not  essen- 
tial to  the  creation  of  a  power  in  the  executor,  to  sell  his  testator's  lauds,  that 
such  power  be  expressly  given  to  the  executor  in  fornjal  words  ;  if  it  be  appa- 
rent that  such  was  the  testator's  intention,  to  enable  him  to  execute  the  trusts 
of  the  will,  the  power  will  be  implied. 

2.  Same. — A  general  direction  in  the  will  that  the  testator's  real  and  per- 
sonal estate  be  sold,  without  saying  by  whom,  and  a  devise  and  bequest  of  a 
money  legacy  to  a  brother  and  nephew,  the  remainder  of  the  proceeds  to  go  to 
his  wife,  necessarily  confers  on  the  executor  power  to  make  the  sale. 

3.  Confederate  currency  ;  payment  to  executor. — An  executor's  sale  and  con- 
veyances of  his  testator's  land  cannot  be  set  aside  merely  because  he  received 
the  purchase  money  in  Confederate  treasury  notes  ;  if  the  purchaser  made  the 
payment  in  good  faith  without  any  iraud  or  concert  with  executor,  it  is,  as  re- 
gards him,  as  valid  as  if  made  in  coin.  What  may  be  tbe  liability  of  the  execu- 
tor, to  those  interested  in  the  testator's  estate,  for  receiving  such  currency,  de- 
pends on  the  diligence  and  good  faith  exercised  by  him,  in  view  ot  all  the 
facts  and  circumstances  of  the  casa 

Appeal  from  Chancery  Court  of  Perry.  '>> 

Heard  before  Hon.  Charles  Turner.  ^ 

This  was  a  bill  in  equity,  filed  on  the  26th  day  of  February, 
1873,  by  John  Moore,  administrator  of  John  W.  Montague, 
deceased,  who  was  a  legatee  under  the  will  of  Richard  Mon- 
tague, deceased,  against  Edward  A.  Blount,  executof  of  the 
last  will  and  testament  of  said  E-ichard ;  Mary  A.  Cooke,  who 
purchased  lands  belonging  to  said  testator  from  the  execu- 
tor, and  received  his  conveyance  therefor,  and  Henry  Hall 
and  Elsie  Cocke,  who  were  in  possession  of  a  portion  of  it 
under  a  purchase  from  her.  The  bill  alleged  that  Richard 
Montague  died  testate  in  Perry  county  in  February,  1861 ; 
that  his  will  was  duly  admitted  to  probate,  and  Blount  there- 
upon duly  qualified  as  executor ;  that  in  December,  1863,  he 
sold  and  conveyed  the  lot  in  controversy  to  Mary  A.  Cocke, 
receiving  payment  in  Confederate  money,  dehvered  the  pos- 
session, and  executed  a  conveyance  to  her ;  that  after  re- 
maining in  possession  some  time,  she  conveyed  part  of  it  to 
her  co-defendants,  Hall  and  Elsie  Cocke.  It  further  alleged 
that  no  payment  had  ever  been  made  on  account  of  said  leg- 
acy, either  to  complainant  or  his  intestate ;  that  Blount 
never  made  any  settlement  of  his  executorship ;  that  he  is 
wholly  insolvent,  and  has  since  been  duly  adjudicated  a 
bankrupt ;  that  both  his  sureties  are  dead,  and  their  estates 
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insolvent ;  that  the  personal  property  of  testator  at  the  time 
of  his  death,  and  which  went  into  the  hands  of  Blount,  was 
sufficient  to  pay  all  the  debts. 

The  bill  prays  that  Blount  be  required  to  make  a  settle- 
ment of  his  executorship ;  that  the  conveyances  to  the  de- 
fendants be  set  aside,  and  that  they  be  required  to  account 
for  the  rents,  incomes  and  profits  of  the  lot,  and  so  much  of 
the  proceeds  thereof  as  may  be  necessary,  applied  to  the 
payment  of  the  legacy  due  complainant's  intestate,  and  for 
general  relief. 

The  defendants,  Henry  Hall  and  Elsie  Cocke,  demurred  to 
the  bill,  and  the  demurrers  being  sustained,  it  was  dismissed 
as  to  them. 

The  will  of  Richard  Montague  directs  that  the  said  lot, 
"  together  with  all  the  property  I  possess,  of  whatsoever 
description,  be  sold  and  all  my  just-  debts  paid."  He  then 
bequeaths  five  hundred  dollars  to  complainant's  intestate, 
and  a  like  sum  to  a  nephew,  and  then  provides  that  "  the 
balance  of  my  property  remaining  after  my  just  debts  are 
paid,  I  give  and  bequeath  to  W.  T.  Hendon,  in  trust  for  the 
sole  use  and  benefit  of  my  wife  Maria."  He  then  nominates 
Blount  as  executor.  The  testimony  shows  that  the  sale  to 
Mrs.  Cocke  was  fair,  and  entered  into  on  both  sides  in  good 
faith  ;  that  the  purchase  money  paid  was  the  full  value  of  the 
property  in  Confederate  currency  ;  and  that  the  executor  had 
used  it  very  beneficially  to  the  estate.  Blount's  bankruptcy 
and  the  death  and  insolvency  of  his  sureties  were  admitted. 

The  Chancellor,  holding  that  the  decisions  of  this  court, 
in  Hill,  Adrar,  v.  Erioin,  44  Ala.  662  ;  and  Moseley  v.  TuthiU, 
45  Ala.  655,  settled  that  a  payment  in  Confederate  money 
was  invalid,  and  that  such  a  sale,  and  a  conveyance  under 
it,  must  be  set  aside  on  application  to  a  court  of  equity,  ren- 
dered a  decree  setting  aside  the  sale,  and  directing  an  ac- 
count to  be  taken  of  the  rents,  incomes  and  profits  received 
by  Mary  A.  Cocke  since  she  went  into  possession.  The  de- 
cree also  required  Blount  to  make  a  settlement,  &c. 

The  defendants  appealed,  and  here  assign  as  error,  among 
other  things,  the  decree  setting  aside  the  sale,  and  requiring 
the  purchaser,  Mary  Cocke,  to  account  for  the  rents,  incomes 
and  profits. 

John  F.  Vary,  for  appellant. 

John  Moore,  and  Bragg  «fe  Thorington,  contra. 

BRICKELL,  C.  J. — The  power  of  the  executor,  under  the 
will,  to  make  sale  of  the  testator's  lands,  is  not  questioned. 
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either  in  argument  or  by  the  pleadings.  There  is  a  general 
direction  that  the  real  estate  be  sold  for  the  payment  of 
debts,  without  stating  by  whom  it  is  to  be  made.  Pecuniary 
legacies  are  given,  which  it  is  apparent  could  have  been 
given  only  in  expectation  of  their  payment  from  the  pro- 
ceeds of  the  sale  of  the  real  estate,  the  personal  assets  not 
being  sufficient  for  that  purpose.  The  general  principle  is 
very  clearly  stated  in  Winston  v.  Jones,  6  Ala.  554 :  "  No 
precise  form  of  words  is  necessary  to  the  creation  of  a  pow- 
er ;  if  the  intention  to  confer  the  power  is  apparent,  to  ena- 
ble the  executor  to  execute  the  trusts  of  the  will,  the  power 
will  be  implied."  In  TyJden  v.  Hyde,  2  Sim.  &  Stu.  (1  Eng. 
ph.)  238,  there  was,  as  in  this  case,  a  mere  general  direction 
in  the  will  that  real  and  personal  estate  should  be  sold,  with- 
out saying  by  whom,  and  a  devise  and  bequest  of  the  pro- 
ceeds to  be  divided  amongst  the  testator's  sisters  ;  a  power 
to  the  executors  to  make  the  sale  was  implied.  The  pro- 
ceeds of  sale  were  of  necessity  to  pass  under  the  control  of 
the  executors,  and  be  divided  by  them,  in  the  execution  of 
the  trusts  of  the  will.  Here,  the  law  charged  the  executor 
with  the  payment  of  the  debts  of  the  testator,  as  his  primary 
duty,  and  then  with  the  payment  of  legacies.  This  duty  he 
could  not  perform  unless  the  proceeds  of  the  sale  passed 
into  his  possession.  The  implication  that  he  should  make 
the  sale,  the  will  directed,  is  unavoidable. 

A  sale  was  made  by  the  executor,  in  execution  of  the  pow- 
er, which  is  not  impeached  because  of  any  fraud  or  collusion 
between  him  and  the  purchaser,  nor  because  of  any  unfair- 
ness attending  it ;  nor  is  it  pretended  the  sum  for  which  it 
was  made  was  not  the  full  value  of  the  lands  sold.  The  only 
ground  on  which  it  is  assailed,  is,  that  Confederate  treasury 
notes  were  received  from  the  purchaser  as  the  consideration 
money  by  the  executor,  when  they  were  the  circulating  me- 
dium of  the  country.  This  certainly  does  not  render  the 
sale  void  or  voidable.  In  Waring  v.  Lewis,  53  Ala.  615,  we  held, 
an  executor  or  administrator  had  power  to  receive  such  notes 
in  discharge  of  choses  in  action,  assets  in  his  hands  to  be 
administered,  or  of  judgments  recovered  by  him  in  his  rep- 
resentative capacity.  In  the  absence  of  fraudulent  concert 
between  him  and  the  person  paying,  a  payment  made  in 
them  was  in  legal  effect  a  satisfaction  of  the  demand  equally 
with  a  payment  in  gold  or  silver.  The  payment  to  the  ex- 
ecutor of  the  purchase  money  in  Confederate  treasury  notes 
was,  as  to  the  purchaser,  a  full  satisfaction,  entitling  him  to 
the  conveyance  of  title  which  was  made.  What  may  be  the 
liability  of  the  executor  because  he  accepted  such  notes  in 
payment,  is  a  question  not  now  arising.     That  depends  on 
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tlie  want  of  diligence  and  good  faith  which  may  or  not  be 
imputable  to  him,  under  all  the  circumstances  attending  the 
transaction. — Key  v.  Jones,  52  Ala.  238. 

The  decree  must  be  reversed  and  the .  cause  remanded, 
with  instructions  to  dismiss  the  bill  as  against  the  appellant, 
Mary  A.^  Cocke,  and  the  appellee  will  pay  the  costs  of  this 
appeal. 


Crosswell  1?.  Lehman,  Diirr  &  Co. 

Trover  for  Conversion  of  Cotton. 

1.  Partners^  rUjids^fif,  in  parinersliip property. — Each  partner  has  an  eqnal 
title  imcl  right  of  pofwossiou  in  partnership  property,  and  neither  partner,  by 
any  act  to  which  the  others  do  not  assent,  can  change  the  title  or  possession, 
so  as  to  confer  absolute,  individual  ownership  and  right  of  possession  in  him- 
self. 

2.  Same. — The  storage  in  a  warehouse  by  one  partner,  without  the  consent 
of  the  others,  of  partnership  go:)ds,  as  his  own  individual'property,  will  not 
change  the  title  or  right  of  possession  of  the  partnership — the  possession  of 
one  bei7~g  the  possession  of  all,  and  either  may  receive  the  goods  and  discharge 
the  bailee. 

3.  Bailee ;  ichen  may  discharge  himself  by  delivery  to  other  than-  the  bailor. — While 
the  bailee  can  not  setup  against  his  bailor,  a  title  which  another  does  not  as- 
sert, and  retain  the  goods  himself  ;  vi-t,  when  he  shows  that  he  has  yielded 
possession  to  a  title  superior  to  the  bailor's,  or  made  delivery  to  one  entitled 
to  receive  the  goods  and  discharge  him,  he  will  be  i)rotected. 

4.  lyiiiTe. — A  warehouseman,  when  sued  by  one  partner,  who,  without  the  as- 
sent of  tbe  other,  had  stored  partnership  goods  as  individual  jiroperty,  may 
discharge  himself  by  i)roof  of  a  delivery,  in  good  faith,  to  another  partner; 
and  his  defense  is  not  impaired,  because  lie  intended  to  deliver  to  a  ihird  per- 
son, whom  he  honestly  believed  entitled  to  receive  them  undcsr  a  custom  of 
trade,  when,  in  fact,  such  person's  connection  with  the  goods  was  part  of  a 
stratagem  or  Iraud  whereby  such  partner  obtained  possession. 

Appeal  from  Circuit  Court  of  Montgomery. 

Tried  before  Hon.  J.  Q.  Smith. 

This  was  an  action  of  trover,  brought  by  R.  H.  Crosswell, 
against  Lehman,  Durr  &  Co.,  warehousemen,  to  recover  dam- 
ages for  the  conversion  of  nine  bales  of  cotton  by  the  latter. 

The  cotton  in  controversy  was  the  property  of  Pierce, 
Nummy  &  Co.,  who  cultivated  the  plantation  on  which  it  was 
raised.  Nummy  &  Co.,  a  partnership  in  other  matters,  con- 
stituted one  member  of  the  firm  and  Pierce  the  other.  The 
accounts  of  the  partnership  Avere  unsettled,  and  there  was  a 
contention  among  the  partners  about  it,  with  regard  to 
Pierce,  the  other  two  claiming  that  he  was  largely  indebted 
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to  the  partnership.  The  testimony  tended  to  show  that 
Crosswell  took  the  cotton  from  some  wagons  which  Pierce 
had  sent  for  it,  and  stored  in  Crosswell's  own  name  in  the 
warehouse  of  defendants,  taking  a  receipt  therefor,  which 
stated  that  the  cotton  was  stored  "subject  to  the  order  of 
Crosswell,  or  the  bearer  of  the  receipt  on  payment  of  custo- 
mary charges,"  <fec.  Pierce  was  informed  of  this,  and  that 
the  cotton  was  thus  stored  "for  the  purpose  of  forcing  a  set- 
tlement of  the  partnership." 

Pierce  testified  that  he  was  not  indebted  to  the  firm,  and 
that  he  did  not  consent  to  such  disposition  of  the  cotton. 
Availing  himself  of  a  custom  prevaiHng  among  warehouse- 
men in  the  city  of  Montgomery,  to  "turn  out  cotton"  for 
shipment,  upon  the  order  of  reputable  buyers,  without  re- 
quiring the  production  of  the  receipts.  Pierce,  without  the 
knowledge  or  consent  of  Crosswell,  procured  Bedell  &  Son, 
cotton  buyers,  to  send  the  warehousemen  an  order  to  turn 
out  this  cotton  for  shipment,  and  defendants,  supposing  the 
order  was  given  in  good  faith,  and  that  Bedell  &  Son  held 
the  receipts,  "turned  out  the  cotton"  to  Bedell  &  Son,  who 
delivered  it  to  Pierce,  and  the  latter  shipped  the  cotton  to 
New  York,  where  he  sold  it  on  his  own  account.  Plaintiff 
made  a  demand  upon  defendants  for  the  cotton,  with  which, 
of  course,  they  could  not  comply. 

When  the  demand  was  made,  Pierce  was  present,  and 
asked  Crosswell  to  whom  it  belonged,  aiid  the  latter  replied 
that  "it  belonged  to  the  firm  of  Pierce,  Nummy  &  Co.  upon 
a  settlement  of  accounts."  To  the  introduction  of  this  evi- 
dence, called  out  by  the  defendant,  plaintiff  objected,  but  the 
objection  was  overruled  and  the  evidence  admitted  against 
his  exception.  The  court  also  admitted  the  articles  of  part- 
nership, against  the  objection  and  exception  of  plaintiff. 
There  were  also  other  rulings  to  which  plaintiff  excepted, 
which  are  not  material  in  the  view  this  court  took  of  the 
case.  The  foregoing  summary  is  the  substance  of  the  testi- 
mony, and  the  court,  upon  defendant's  request,  charged  the 
jury  if  they  believed  the  evidence  to  find  for  the  defendant. 
The  plaintiff  excepted  to  this  charge,  and,  in  consequence, 
was  forced  to  take  a  non-suit,  with  bill  of  exceptions,  &c. 
This  ruling  is  now  assigned  as  error. 

Elmore  &  Gunter,  for  appellant. — A  partner  may  retain 
exclusive  possession  of  partnership  property  until  a  settle- 
ment ;  at  all  events,  the  other  partners  could  only  resort  to 
equity,  and  then  a  receiver  would  take  the  property  and  pre- 
vent the  other  partners  from  disposing  of  it,  retaining  it  as 
trust  assets  to  await  a  settlement.     This  possession  is  valu- 
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able,  and  the  bailee,  bound  to  protect  the  rights  of  the  bailor, 
can  not  discharge  himself  by  a  voluntary  delivery  to  another 
partner.  The  bailee  can  not  defend  against  the  bailor  un- 
less the  latter's  possession  was  tortious. — Story  on  Bailments, 
§§  450,  582.  The  privity  of  contract  and  rules  of  public 
policy  alike  estop  the  bailee  from  disputing  the  bailor's 
title.— 7  Ala.  280 ;  34  Ala.  565 ;  2  B.  &  C.  540  ;  1  Oowen,  690 ; 
11  Paige,  365.  It  is  no  answer  that  the  cotton  went  into  pos- 
session of  a  partner.  The  partner  could  not  have  gotten 
possession  without  an  accounting.  This  was  a  legal  advan- 
tage and  a  valuable  right  the  bailor  had,  and  if  the  bailee, 
who  is  bound  to  protecu  his  rights,  makes  such  surrender, 
he  gives  away  the  bailor's  rights  and  is  answerable  in 
damages. 

Stone  &  Clopton,  contra. — The  contract  of  bailment  would 
be  discharged  without  doubt  by  delivery  to  Crosswell,  or  to 
his  duly  authorized  agent.  The  property  belonged  to  a  firm ; 
each  of  the  partners  had  equal  title  and  right  to  it.  No 
matter  what  partner  held  it,  it  belonged  to  the  firm.  If  it 
had  been  stored  in  the  firm  name,  certainly  either  partner's 
receipt  would  be  good.  The  mere  deposit  in  the  individual 
name  of  Crosswell,  did  not  change  the  legal  effect  of  the 
bailment.  A  delivery  to  one  partner  was  a  delivery  to  the 
partnership.  Pierce  had  the  same  legal  right  to  receive,  as 
Crosswell  did  to  deposit.  If  the  warehouseman  converted 
the  property  by  delivery  to  Pierce,  did  not  Pierce  become  a 
trespasser  in  taking  the  goods  ?  If  he  is  not  a  trespasser, 
the  warehousemen  did  not  convert  the  property  by  delivery 
to  him.  A  partner  is  not  a  trespasser,  because  he  receives 
partnership  property  from  the  bailee  without  the  consent  of 
another  partner.  Pierce's  receipt  was,  in  legal  effect,  Cross- 
well's  receipt,  as  much  so  as  if  he  had  been  armed  with  the  lat- 
ter's power  of  attorney  to  receive  the  cotton.  The  intention 
with  which  the  bailee  makes  delivery  is  immaterial,  so  long 
as  the  goods  reach  the  right  direction.  It  is  the  fact  of  de- 
livery to  one  authorized  to  receive,  which  discharges  the 
bailee.  It  does  not  lie  in  the  mouth  of  the  partnership,  after 
the  goods  are  delivered,  to  say  the  bailee  is  accountable,  be- 
cause by  reason  of  a  trick  of  one  of  the  partners,  the  bailee 
thought  he  was  dehvering  to  one  who  had  bought  the  part- 
nership property.  As  to  when  delivery  to  person  other  than 
bailor  will  discharge  bailee,  see  King  v.  Richards,  6  Wharton, 
(Pa.)  418;  Story  on  Bailments,  §  61 ;  Edwards  on  Bailments, 
p.  84 ;  Parsons  on  Contracts,  vol.  2,  p.  94 ;  Jacand  v.  Gordon 
&  French,  12  East,  317. 
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BEICKELL,  C  J. — A  partnership  is  an  entirety ;  the  title 
to  its  property  resides  not  in  the  individual  members,  but  in 
the  partnership.  Every  partner  owns  the  whole  property, 
subject  to  the  equal  ownership  of  every  other  partner,  and 
without  the  consent  of  his  associates,  no  one  partner  can 
convert  his  ownership  of  any  part,  into  a  separate,  absolute 
ownership. — Parsons  on  Part,  168.  Not  only  does  the  title 
to  partnership  property  reside  in  the  partnership,  but  the 
possession  also,  and  each  partner  has  an  equal  right  with  his 
associates  to  possession,  from  which  he  may  not  be  right- 
fully excluded,  without  the  interference  of  a  court  of  equity. — 
Laio  V.  Ford,  2  Paige,  310.  Each  partner  ra^Aj  receive  the 
property,  or  collect  its  debts,  and  a  delivery  or  payment  to 
him  is  a  delivery  or  payment  to  the  partnership.  The  acts 
or  contracts  of  one  within  or  belonging  to  the  business  of 
the  firm,  are  binding  on  the  partnership,  because  within  the 
authority  the  nature  of  the  association  confers,  and  for  the 
prevention  of  the  frauds  which  could  otherwise  be  practiced 
on  those  dealing  with  them. — Parsons  on  Part.  95-102. 

The  cotton,  the  subject  of  the  suit,  was  not  the  property  of 
the  plaintiff,  though  stored  with  the  appellees,  by  him  as 
his  individual  property.  Such  storing  did  not  change  the 
title— neither  by  that  or  any  other  act  in  which  his  associates 
did  not  concur,  could  the  appellant  change  the  title,  con- 
verting it  into  his  separate  property.  Nor  was  the  posses- 
sion changed — that  resided  in  all  the  partners  equally — the 
possession  of  one  is  the  possession  of  aU.  When,  therefore, 
the  cotton  was  delivered  to  Pierce,  it  was  delivered  to  the 
partnership.  He  had  authority  to  receive  it,  and  to  dis- 
charge the  appellees  from  all  liability  for  it,  as  he  would 
have  had  authority  to  receive  payment  of  a  debt  due  the 
partnership,  thereby  extinguishing  it. 

But  it  is  said  the  appellees  were  the  bailees  of  the  appel- 
lant, and  are  estopped  to  deny  his  title  to  the  cotton.  The 
general  proposition,  that  a  warehouseman  is  a  bailee,  stand- 
ing to  his  principal  in  the  relation  of  an  agent,  and  incapa- 
ble of  disputing  the  title  of  the  principal,  is  not  doubted. — 
Edwards  on  Bail.  305-6.  The  purpose  of  the  rule  is  to  com- 
pel fidelity  on  the  part  of  the  agent,  and  to  remove  from  him 
all  temptations  to  use  his  possession  for  his  own  personal 
advantage,  and  to  the  injury  of  his  principal.  If  the  ware- 
houseman is  informed  the  goods  are  not  the  property  of  the 
principal,  a  delivery  to  the  principal  would  be  a  conversion 
for  which  the  true  owner  could  hold  the  warehouseman 
answerable  in  trover. — Nelson  v.  Iverson,  17  Ala.  217;  Jones 
V.  Fort,  36  Ala.  449  ;  St.  John  v.  O'Connel,  7  Port.  466  ;  Gray 
V.    Crocheron,  8   Port.  191;   Lee    v.  Matthews,  10  Ala.  682. 
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Hence,  as  a  general  rule,  the  warehouseman  or  other  bailee 
not  asserting  title  in  himself,  may,  if  the  goods  are  in  fact 
the  property  of  another,  refuse  to  deliver  them,  taking  upon 
himself  the  onus  of  establishing  a  superior  title. — Edwards 
on  Bailments,  306  ;  Ogle  v.  Atkinson,  5  Taunt.  759.  The  case  of 
Biddle  v.  Bond,  cited  in  Bigelow  on  Estoppel,  states  the  prin- 
ciple and  its  reasoning  with  great  clearness  :  "We  do  not 
question  the  general  rule  that  one  who  has  received  property 
from  another  as  his  bailee,  or  agent,  or  servant,  must  restore 
or  account  for  that  property  to  him  from  whom  he  received 
it.  But  the  bailee  has  no  better  title  than  the  bailor,  and, 
consequently,  if  a  person  entitled,  as  against  the  bailor,  to 
the  property  claims  it,  the  bailee  has  no  defense  against 
him."  A  bailee  should  not  be  compelled  to  submit  to  litiga- 
tion which  must  result  adversely  to  him.  He  cannot  set  up 
the  title  another  does  not  assert,  and  keep  for  himself  the 
goods  as  his  own.  But  when  he  has,  in  submission  to  the 
title  which  would  have  wrested  the  goods  from  him,  delivered 
them,  he  is  entitled  to  protection  ;  so,  when  he  has  made  a 
delivery  to  one  authorized  to  receive  the  goods,  and  to  dis- 
charge him  from  liability.  The  right  of  Pierce  as  a  partner 
to  the  possession  of  the  cotton,  was  equal  to  that  of  the  ap- 
pellant. A  delivery  to  him  was  a  delivery  to  the  partner- 
ship, and  submission  to  the  real  title  and  ownership.  The 
entirety  of  the  partnership  cannot  be  severed.  The  act  of 
one  in  reference  to  the  partnership  property,  within  the  line 
of  his  right  and  authority,  is  the  act  of  all,  and  neither  can 
maintain  an  action  in  contravention  of  it. — Jacaud  v.  French, 
12  East,  317. 

The  case  is  an  illustration  of  the  justice  of  the  principle, 
and  of  the  frauds  to  which  innocent  third  persons,  dealing 
with  the  i)artners,  would  be  subject  if  the  law  was  otherwise. 
The  controversy  grows  out  of  a  struggle  between  two  part- 
ners, each  endeavoring  to  reduce  to  his  own  exclusive  pos- 
session partnership  property,  compelling  the  other  to  sue 
him  for  a  settlement  of  partnership  afi'airs.  In  this  struggle 
they  were  unmindful  of  the  damage  they  might  inflict  on 
others,  strangers  to  their  quarrels.  The  appellant  stores  the 
cotton  in  his  own  name— as  his  own  property.  The  other 
partner  ascertaining  this  fact,  by  stratagem  and  fraud,  obtains 
possession  from  the  depositary.  The  depositary,  to  whom 
no  want  of  good  faith  is  imputable,  and  who,  observing  a 
custom  of  trade,  intended  to  make,  and  supposed  he  was 
making  a  proper  dehvery,  is  sought  to  be  made  liable  for  the 
delivery  to  the  appellant's  associate,  whose  right  to  the  cot- 
ton and  possession  was  equal  to  and  of  the  same  character 
as  the  appellant's.     The  appellant  must  be  regarded  as  hav- 
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ing  with  Pierce  received  the  cotton,  or  the  appellees  must 
be  defrauded  by  the  person  the  appellant  armed  with  the 
power  of  committing  the  fraud. 

It  is  not  material  the  appellees  did  not  know  they  were 
making  a  delivery  to  Pierce,  but  supposed  they  were  deliver- 
ing to  Bedell  &  Son.  The^  intended  to  make  a  rightful  de- 
livery, in  obedience  to  their  duty ;  and  that  it  was  intended 
to  deceive  them  does  not  change  the  character  of  the  de- 
livery, if  it  proved  in  fact  to  be  rightful ;  and  such  it  was, 
being  to  the  partnership,  in  contemplation  of  law.  The 
rulings  of  the  circuit  court,  conformed  to  these  views,  and  its 
judgment  is  affirmed. 

Stone,  J.,  not  sitting. 


Nelson,  Adm'r,  v,  Boynton  et  al. 

Bill  in  Equity  by  Administrator  loith  Will  Annexed,  to  recover 
unadministered  Assets,  dtc. 

1.  Overrided  case. — The  decision  in  Bihh  &  Falkner  v.  Avery,  (45  Ala.  691) 
that  the  probate  of  wills  and  grant  of  letters  therein  by  probate  courts  in  this 
State  during  the  late  war,  conferred  no  authority  upon  executors  or  admin- 
istrators to  discharge  their  trusts  after  the  close  of  the  war,  without  taking  out 
new  letters  and  giving  new  security,  has  been  entirely  overturned  as  authority, 
by  later  and  better  considered  cases  in  this  court. 

2.  Probate  of  wills,  &g.,  during  the  war;  validity  of. —Ihe  probate  of  wills 
and  grant  of  letters  thereon,  by  the  probate  courts  of  this  State  during  the 
late  war,  were  perfectly  legal  and  valid;  and  a  subsequent  probate  of  the  will, 
and  grant  of  administration  with  the  will  annexed,  the  former  letters  not  hav- 
ing been  revoked  and  the  administration  not  being  vacant,  is  a  mere  nullity. 

3.  Same ;  grant  of  letters,  nature  of. — The  grant  of  letters  testamentary  or  of 
administration,  while  in  some  respects  a  proceeding  in  personam,  is,  in  its 
most  important  bearings,  a  proceeding  in  rem,  and  if  the  court  granting  the 
letters  has  jurisdiction,  eo  instanti,  the  title  to  the  personalty  vests  in  the  per- 
sonal representative,  and  also  a  statutory  power  over  the  realty,  which  can  not 
be  divested  except  by  sale  or  other  lawful  disposition  by  him,  or  by  valid  le- 
gal proceedings. 

4.  Same;  e.mcuior,  when  estopped  in  assertion  of  right  as  such. — While  the  le- 
gal title  to  personalty  is  vested  in  the  executor  or  administrator,  he  holds  it  in 
trust ;  and  though,  so  far  as  concerns  him  personally,  he  may,  by  acts  of  mal- 
administration, estop  himself  in  some  cases,  from  asserting  his  right  to  the 
property  thus  mal-administered,  the  estoppel  will  not  bar  the  claims  of  the 
estate. 

5.  Same. — The  rightful  executor  can  not,  by  mis-pleading,  or  acquiesence  in 
the  unfounded  claim  of  another  asserting  the  right  to  administration  under  a 
void  appointment,  change  the  administration,  or  confer  upon  another  who  is 
otherwise  without  right,  rights  and  powers  belonging  only  to  the  lawful  execu- 
tor; nor  can  he,  thereby,  estop  beneficiaries  under  the  will  from  denying  the 
authority  of  such  claimant. 
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6.  Same.  — Upon  application  to  the  probate  court  to  compel  an  executor,  to 
give  a  new  bond,  that  court  has  no  jurisdiction  to  determine  the  right  of  an- 
other claimant  to  the  administration;  andalthough.it  dismisses  the  applica- 
tion, on  the  ground  that  such  claimant  is  rightfully  in  the  administi-Jitiou,  and 
the  executor  without  right  to  it,  its  decree,  so  far  as  it  undertakes  to  determine 
the  right  to  the  administration,  is  a  mere  nullity. 

7.  haine. — Where  one  claiming  to  be  the  administrator  files  a  bill  for  fore- 
closure of  a  mortgage  belonging  to  the  testator,  to  which  proceeding  the  right- 
ful executor  is  made  a  party,  and  he  puts  in  issue  the  complainant's  authority, 
and  that  is  decided  against  him  and  a  decree  is  rendered  granting  relief,  from 
which  the  rightful  executor  does  not  appeal,  this  will  estop  the  rightful  execu- 
tor from  disputing  the  right  to  such  fund;  but  the  court  is  not  prepared  to  ad- 
mit that  the  estoppel  will  reach  any  further  than  the  particular  claim. 

Appeal  from  Chancery  Court  of  Dallas. 

Heard  before  Hon.  Charles  Turner. 

The  original  bill  in  this  cause  was  filed  on  the  5th  of  July, 
1872,  by  B.  M.  Nelson,  as  administrator,  with  the  will  an- 
nexed, of  Alanson  Saltmarsh,  deceased,  against  William  M. 
Boynton,  Mary  A.  Saltmarsh,  and  others,  alleged  to  have 
been  former  executors  of  said  estate,  and  their  sureties,  and 
sought  to  recover  unadministered  assets,  and  to  compel  an 
account,  and  a  settlement  of  their  trust  with  him ;  it  being 
alleged  that  the  defendants  had  never  made  a  settlement,  and 
had  wasted  the  assets  of  said  estate. 

The  bill  alleges  that  Alanson  Saltmarsh  died  in  Dallas 
county,  where  he  resided,  on  the  13th  day  of  May,  1861, 
leaving  a  last  will  and  testament  which  was  "duly  admitted 
to  probate  in  a  court  in  the  county  aforesaid,  (Dallas),  then 
styled  and  acting  as  the  probate  court  for  said  county  in  this 
State.  At  the  time  that  the  will  was  admitted  to  probate, 
and  until  the  6th  of  May,  1865,  the  State  was  at  war  with 
the  United  States,"  <fec.;  that  on  the  15th  day  of  July,  1861, 
Mary  A.  Saltmarsh,  William  M.  Boynton,  and  Frank  K. 
Beck,  who  were  nominated  as  executrix  and  executors  of 
said  will,  took  out  letters  testamentary  and  gave  bond,  &c., 
and  came  into  possession  of  lands  and  a  large  amount  of  as- 
sets belonging  to  said  estate,  which,  it  is  charged,  were 
wasted  by  them  ;  tli^t  originally  the  executors  and  executrix 
gave  a  joint  bond,  but  Frank  K.  Beck  having  died,  on  the  ap- 
plication of  one  of  the  sureties,  Boynton  and  Mrs.  Saltmarsh 
gave  separate  bonds  ;  that  after  the  war,  Boynton  still  con- 
tinued to  act,  and  collected  some  of  the  assets  ;  that  Nelson 
was  appointed  administrator  ad  colUgoidiwi  of  the  estate  by 
the  probate  court  of  Dallas  county,  on  the  18th  day  of  April, 
1869,  and  he  demanded  the  property  of  the  estate  from 
Bo>aiton,  who  refused  to  deliver  it ;  that  on  the  8th  of  July, 
1871,  Nelson  was  appointed  special  administrator,  pending 
the  probate  of  the  will  of  said  Saltmarsh,  and  on  the  9th 
day  of  October,  1871,  Saltmarsh's  will  was  duly  admitted  to 

(24) 
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probate,  and  the  persons  nominated  therein  having  faUed  to 
qualify,  Nelson  was  appointed  administrator  with  the  will 
annexed,  and  gave  bond,  &c.,  "whereby  he  became,  and  is, 
the  sole  administrator  of  said  will." 

A  demurrer  was  put  in  which  need  not  be  further  noticed, 
and  thereupon  complainant  filed  an  amended  bill  which 
made  the  will  an  exhibit,  and  alleged,  in  substance,  that  un- 
der the  terms  and  limitations  of  the  will,  neither  the  heirs  at 
law  nor  their  personal  representatives,  have  any  interest  in, 
or  claim  to  the  estate  whatever ;  that  "Omar  Saltmarsh  was 
the  sole  surviving  residuary  devisee  and  legatee,  and  had 
not  received  the  property  and  money  devised  and  bequeathed 
to  him,  but  was  claiming  and  demanding  the  same  of  orator 
as  the  administrator  of  said  estate,"  and  he  was  accordingly 
made  a  defendant.  It  also  alleged  that  the  other  devisees 
and  legatees  were  non-residents  of  the  State,  and  that  by 
reason  of  their  number,  and  the  changes  by  death,  births 
and  marriages,  complainants  were  unable  to  state  their 
names  and  make  them  defendants ;  he  prayed  leave  to  bring 
them  in,  in  event  of  a  surplus  for  distribution,  after  the  pay- 
ment of  debts,  <fec.  The  amendment  then  alleges  that  he 
had  come  into  possession  of  certain  property,  and  that  there 
were  certain  debts  outstanding  and  suits  pending  against 
him  therefor,  &g. 

Boynton  again  interposed  a  demurrer,  insisting  that  the 
bill,  as  amended,  showed  no  right  in  Nelson  to  call  him  to 
account,  but,  on  the  contrary,  that  he  (Boynton)  was  still  the 
rightful  executor  of  said  estate. 

Thereupon,  Nelson  filed  a  second  amendment,  setting  up 
to  estop  Boynton  from  denying  complainant's  authority, 
and  the  rightfulness  of  his  claim  as  administrator,  with  the 
will  annexed,  certain  proceedings  in  the  probate  court  of 
Dallas.  The  record  relied  on  shows  that  on  the  10th  day  of 
March,  1873,  E.  H.  Dawson,  as  the  administrator  of  Henry 
Atwood,  and  William  K.  Beck,  who  were  creditors  of  Salt- 
marsh,  filed  an  application  to  have  Boynton  removed  from 
the  administration  of  said  estate,  on  the  ground  that  he  was 
insolvent  and  was  wasting  the  assets,  and,  in  event  there  was 
not  sufiicient  ground  for  his  removal,  that  he  be  required  to 
execute  a  new  bond.  Boynton  set  up  in  answer  to  the  peti- 
tion "that  his  appointment  was  made  by  the  probate  court, 
during  the  existence  of  the  insurrectionary  government  in 
Alabama,  and  that  his  only  authority,  or  claim  of  authori- 
ty to  act  as  such,  was  derived  from-  said  probate,"  "and 
defendant  further  says  that  the  will  of  said  Alanson  Salt- 
marsh  was  never  admitted  to  probate  in  this  court  until  the 
9th  day  of  October,  1871,  and  a  short  time  thereafter  letters 
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of  administration  on  the  estate  of  said  Alanson  Saltmarsh, 
with  said  will  annexed,  were  issued  to  one  Richard  M.  Nel- 
son, who  has  ever  since,  and  is  now,  acting  as  the  admin- 
istrator of  said  estate  under  and  by  authority  of  said  letters, 
and  defendant  says  that  no  letters  testamentary  or  of  ad- 
ministration were  ever  issued  by  this  court,  on  the  estate  of 
said  Alanson  Saltmarsh  or  his  will,  except  those  issued  to 
said  Richard  M.  Nelson,  as  above  stated.  This  answer  was 
sworn  to  by  Bpynton.  The  plaintiffs,  in  the  application, 
filed  a  replication  to  said  answer,  which,  in  effect,  admits  all 
the  facts  stated  in  Boynton's  answer,  and  thereupon  alleged 
that  R.  M.  Nelson  became  and  was,  and  ever  since  has  been, 
and  still  is,  the  administrator  with  the  will  annexed,  of  said 
Saltmarsh.  In  the  record  of  this  proceeding  also  appears 
an  agreement  between  the  plaintiff  in  the  application  and 
Nelson,  that  the  latter  should  "be  made  a  party  defendant, 
and  put  in  immediate  answer."  He  accordingly  filed  an 
answer,  which,  after  setting  up  the  facts  in  relation  to  the 
probate  of  Saltmarsh's  will,  in  the  year  1861,  and  its  second 

Erobate  in  1869,  (substantially  as  set  forth  in  the  original 
ill)  alleges  that  he  qualified  thereunder,  <fec.,  "and  thereby 
became,  and  ever  since  has  been,  and  still  is,  administrator 
holding  the  will  annexed  of  said  estate."  The  probate  judge, 
in  a  decree  reciting  the  facts  as  to  the  respective  probates  of 
the  will,  and  that  the  office  of  executor  was  vacant  at  the 
time  that  Nelson  was  appointed,  and  that,  therefore,  Nelson 
was  stiU  administrator,  overruled  the  application  to  require 
a  new  bond  or  to  have  Boynton  removed,  as  he  had  ceased 
to  be  executor,  before  the  filing  of  the  petition. 

Boynton  again  demurred,  on  the  ground  that  defendant 
showed  no  right  in  himself  to  the  relief  prayed,  but,  on  the 
contrary,  showed  that  he  was  not  entitled  thereto.  Omar 
Saltmarsh  also  demurred.  Nelson  then  filed  a  third  amend- 
ment, which  stated,  in  substance,  that  Omar  Saltmarsh, 
EUjah  Saltmarsh,  Esther  Comstock  and  S.  H.  Webb,  all  of 
whom  are  devisees  and  legatees  under  the  will,  requested 
him  to  become  administrator  with  the  wiU  annexed,  and  that 
he  took  out  letters  at  their  instance  and  request ;  that  Webb 
had  rented  lands  from  him  as  administrator  and  given  his 
notes  therefor.  This  amendment  also  alleged  that  on  the  16th 
day  of  June,  1873,  Nelson  made  final  settlement  in  the  pro- 
bate court  of  his  special  administration,  and  all  persons  in- 
terested as  heirs,  devisees  or  legatees  had  notice  of  and  were 
parties  to  said  suit ;  that  none  of  them  denied  or  questioned 
his  rights,  but,  on  the  contrary,  recognized  him  as  the  law- 
ful administrator. 
Nelson  further  alleged  that  in  January,  1872,  he,  as  ad- 
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ministrator,  with  the  will  annexed,  filed  his  biU  in  the  chan-* 
eery  court  against  Wesley  Plattenburg,  William  M,  Boynton 
and  Joseph  Hardie,  to  foreclose  a  mortgage  on  lands,  given 
to  Saltmarsh  in  his  life  time.  In  that  suit  the  defendants 
put  in  issue  Nelson's  right  to  sue  as  administrator,  and  al- 
leged that  his  appointment  was  void ;  but  the  chancellor,  in 
April,  1873,  granted  the  relief  prayed,  and  rendered  a  final 
decree  in  his  favor,  from  which  Boynton  did  not  appeal, 
Boynton  and  Saltmarsh  again  interposed  demurrers  upon  the 
grounds  already  set  forth. 

The  court  overruled  Boynton's  demurrer,  and  sustained  the 
demurrer  of  Omar  Saltmarsh. 

Nelson  appeals,  and  assigns  the  decree  as  error. 

Brooks,  Haralson  &  Eoy,  for  appellant.— The  bill  shows 
Nelson's  appointment  and  qualification  and  the  grant  of  let- 
ters to  him  by  the  proper  court ;  and  the  second  amendment 
to  the  bill  shows  that  in  a  proceeding  had  in  the  probate 
court,  to  which  Nelson  and  Boynton  were  parties,  the  direct 
issue  was  as  to  who  was  the  personal  representative  of  Salt- 
marsh, and  it  was  there  adjudicated  that  Boynton  was  not, 
and  that  Nelson  was  the  administrator. 

"The  jurisdiction  of  the  probate  court  as  to  the  granting 
of  letters  testamentary  and  of  administration,  is  conferred 
by  the  constitution  of  the  State,  and  is  original,  general  and 
unlimited.  It  is  to  this  extent  a  court  of  general,  not  lim- 
ited or  special  jurisdiction." — Russell  v.  Ervins  Adrrir,  41  Ala. 
299  ;  32  Ala.  676 ;  36  Ala.  676 ;  40  Ala.  155.  Every  presump- 
tion is  made,  not  only  in  favor  of  their  proceedings,  but  of 
their  jurisdiction." — 36  Ala.  569,  and  cases  cited.  And  the 
appointment  of  an  administrator  de  bonis  non  as  evidence  of 
a  vacancy,  "is  conclusive  until  clearly  and  explicitly  dis- 
proved."— 36  Ala.  569,  and  cases  cited.  "And  the  leaning  of 
the  tribunal  in  which  the  order  is  collaterally  assailed,  will 
be  to  such  a  construction  of  the  record  as  will  uphold  the 
validity  of  the  proceedings." — 36  Ala.  563. 

So  the  order  appointing  an  administrator  de  bonis  non,  can- 
not be  held  void  in  a  collateral  proceeding,  because  it  does 
not  show  the  removal  or  resignation  of  the  administrator  in 
chief. —  Welburner  v.  Chapman,  32  Ala.  679.  On  the  contrary, 
it  will  be  presumed  that  all  the  pre-requisites  of  the  law 
have  been  complied  with. — Eslava  v.  Elliott's  Adnir,  5  Ala. 
264 ;  Savage  v.  Benham,  17  Ala.  127.  If  there  be  errors  and 
irregularities  in  the  probate  court,  its  proceedings  are  voida- 
ble, not  void,  and  they  must  be  set-  aside  by  a  direct  proceed- 
ing there,  and  not  collaterally  in  another  court. — Bradly  v 
Broughton,  34  Ala.  706,  and  cases  there  cited. 

Vol.  liv. 
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But  recourse  to  the  above  principles  is  not  necessary  here. 
The  amended  bill  shows  that  the  question  whether  Nelson 
or  Boynton  was  the  administrator,  was  made  an  issue,  and 
was  tried  and  adjudicated  between  them,  in  a  cause  to  which 
they  were  parties,  and  in  a  court  of  "original  and  unhmited" 
jurisdiction  of  the  subject  matter.  The  issue  was  decided 
in  favor  of  Nelson.  No  appeal  was  taken,  and  the  judg- 
ment of  the  court  remains  in  full  force  and  effect.  That  was 
in  the  nature  of  a  proceeding  in  rem.  It  settled  the  thing  in 
issue — fixed  the  status  of  Nelson  and  Boynton  with  respect 
to  i\\e  Saltmarsh  estate.  That  judgment  estops  and  is  con- 
clusive upon,  not  only  Boynton  and  his  defendants — which 
is  sufficient  in  this  case — but  is  conclusive  upon  all  the 
world. — 1  Greenl.  Ev.  §  550 ;  Deslonde  &  James  v.  Darrington, 
29  Ala.  96 ;  Herman's  Law  of  Estoppel,  §  128,  p.  132  ;  Bige- 
low  on  Estoppel,  p.  159. 

Morgan,  Lapsley  &  Nelson,  contra. — The  decision  in  Bibb 
(&  Falhier  v.  Avery,  45  Ala.,  was  soon  departed  from  in 
effect,  though  not  in  form,  by  the  very  court  that  rendered 
it.— 46  Ala.  290 ;  45  Ala.  142 ;  48  Ala.  48  ;  46  Ala.  610 ; 
45  Ala.  688.  It  never  had  any  strength  in  reason,  and  has 
been  quietly  ignored  as  authority.  It  has  been  swept  away 
by  the  decisions  of  this  court  and  the  supreme  court  of  the 
United  States. — Parhs,  Breioer  d:  Co.  v.  Coffey,  52  Ala.  32. 
The  executorship  was  filled  at  the  time  of  the  second  probate 
and  the  grant  to  Nelson  of  letters.  That  appointment  was, 
therefore,  utterly  void. — Mattheivs  v.  Donthit,  %1  Ala.  275  ; 
Goodivin  V.  Hoojxr,  45  Ala.  613;  CoUart  v.  Allen,  40  Ala.  155. 
The  alleged  estoppel  is  worthless.  The  facts  are  not  stated 
with  sufficient  certainty,  and  the  presumptions  must  be 
against  the  estoppel. — 24  Ala.'  534 ;  37  Ala.  344 ;  Mcdlet  v. 
Foxcroft,  1  Story,  472.  The  probate  court,  on  the  applica- 
tion of  the  creditors  to  remove  Boynton  or  require  a  new 
bond,  was  not  authorized  to  try  Nelson's  right  to  the  admin- 
istration. In  the  reasoning  of  the  judge  of  that  court,  it  is 
true  that  he  finds  that  Nelson  was  administrator,  and,  there- 
fore, Boynton  was  not  executor  ;  but  all  the  statute  gave  him 
power  to  do  was  to  remove  or  require  a  new  bond.  He  could 
not  go  beyond  this,  and  if  he  did  it  is  not  a  judgment.  The 
theory  of  estoppel  by  judgment,  is  that  the  matter  has  been 
decided  between  the  parties ;  but  a  void  judgment  cannot  de- 
termine anything.  The  legatees  were  not  parties  to  the 
Plattenburg  suit,  and  hence  not  bound  by  the  judgment  or 
decree  against  the  administrator. — 29  Ala.  233.  The  execu- 
tor and  legatees  combined  could  not  appoint  an  administra- 
tor without  the  aid  of  the   court  of  probate  ;  and  yet  the 


374  SUPEEME  COUET  [Dec.  Tenn, 

[Nelson,  Adm'r,  v.  Boynton  et  al.  ] 

theory  of  appellant  is  that  they  made  a  void  appointment 
valid,  and  made  Nelson  the  legal  representative,  though  he 
was  never  appointed. 

STONE,  J.— In  May,  1861,  Dr.  A.  Saltmarsh,  a  resident 
of  Dallas  county,  died,  leaving  a  last  will  and  testament, 
duly  executed  and  attested  to  pass  personal  and  real  prop- 
erty. This  wiU  was  duly  probated  in  the  then  probate  court 
of  Dallas  county,  and  in  July,  1861,  letters  testamentary 
were  issued  by  that  court  to  Wm.  N.  Boynton,  Franklin  K. 
Beck,  and  Mrs.  Saltmarsh,  the  executors  and  executrix 
named  in  the  wiU ;  and  they  entered  upon  the  discharge  of 
their  duties. 

At  the  June  term,  1871,  our  predecessors,  by  a  majority  de- 
cision, ruled  that  the  probate  of  a  will,  and  grant  of  letters 
thereon  by  a  probate  court  of  the  rebel  State  government  of 
Alabama,  at  the  time  shown  above,  are  to  be  regarded  as  the 
acts  of  a  foreign  court ;  and  that  such  executors  can  not 
maintain  an  action  in  the  courts  of  this  State.  They  further 
held,  that  to  perform  lawful  acts  of  administration,  new  let- 
ters must  be  sued  out,  and  new  security  given. — Bibb  &  Falk- 
ner  v.  Avery,  45  Ala.  691. 

The  said  will  of  A.  Saltmarsh  was  again,  in  1871,  proven 
and  admitted  to  probate  in  the  then  probate  court  of  Dallas 
county  ;  and  in  December,  1871,  as  the  bill  alleges,  "the  ex- 
ecutors named  in  said  will  having  failed  to  qualify,  the  said 
probate  court,  on  the  30th  day  of  December,  1871,  appointed 
said  E.  M.  Nelson  general  administrator,  with  the  will  an- 
nexed, of  said  estate  ;  .  .  .  who  then  became,  and  still 
is,  sole  administrator  thereof." 

In  probating  said  will  a  second  time,  and  in  the  issue  of 
letters  of  administration  to  Nelson,  the  court,  so  far  as  the 
record  informs  us,  took  no  note  of  the  older  proceedings,  by 
which  the  will  was  probated,  and  letters  testamentary  issued 
in  1861,  but  proceeded,  on  its  original,  inherent  powers,  to 
make  what  purports  to  have  been  an  original  grant  of  letters 
of  administration  in  chief,  with  the  will  annexed.  In  this 
the  probate  court  was,  doubtless,  controlled  by  the  decision 
of  this  court  in  Bibb  &  Falkner  v.  Avery,  sup-a. 

The  present  bill,  setting  forth  the  facts  above,  was  filed  in 
July,  1872,  to  recover  the  unadministered  assets  of  said 
estate,  and  to  bring  Boynton  to  a  settlement  of  his  said  ad- 
ministration. The  original  biU  was  several  times  amended. 
The  bill,  as  amended,  was  demurred  to ;  and  one  ground  of 
demurrer  was  that  "the  complainant  filed  said  bill  as  the  ad- 
ministrator, with  the  will  annexed,  of  Alanson  Saltmarsh, 

deceased,  and  shows  on  the  face  of  his  said  bill  that  he  is 
Vojj.  lay. 


1875]  OF  ALABAMA.  375 

[Nelson,  Adm'r,  v.  Boynton  et  al.] 

not  tlie  administrator  of  said  estate  as  claimed."  The  de- 
murrer was  sustained  by  the  chancellor  so  far  as  it  affects 
the  legatees  under  the  will;  and  from  that  decretal  order 
this  appeal  is  prosecuted. 

In  the  case  of  Horn  v.  Lockhart,  17  Wal.  580,  the  supreme 
court  of  the  United  States  laid  down  rules  incompatible  with 
the  principles  declared  in  Bibb  &  Falkner  v.  Avery,  supra. 
That  court  said,  "the  acts  of  the  several  States  in  their  in- 
dividual capacities,  and  of  their  different  departments  of 
government,  executive,  judicial,  and  legislative,  during  the 
war,  so  far  as  they  did  not  impair,  or  tend  to  impair,  the  su- 
premacy of  the  national  authority,  or  the  just  rights  of  citi- 
zens under  the  constitution,  are,  in  general,  to  be  treated  as 
valid  and  binding.  The  existence  of  a  state  of  insurrection 
and  war  did  not  loosen  the  bonds  of  society,  or  do  aw^ay 
with  civil  government,  or  the  regular  administration  of 
the  laws.  Order  was  to  be  preserved,  pohce  regulations 
maintained,  crime  prosecuted,  property  protected,  contracts 
enforced,  marriages  celebrated,  estates  settled,  and  the  trans- 
fer and  descent  of  property  regulated,  precisely  as  in  time 
of  peace.  No  one,  that  we  are  aware  of,  seriously  questions 
the  validity  of  judicial  and  legislative  acts  in  the  insur- 
rectionary States  touching  these  and  kindred  subjects,  when 
they  were  not  hostile  in  their  purpose  or  mode  of  enforce- 
ment to  the  authority  of  the  national  government,  and  did 
not  impair  the  rights  of  citizens  under  the  constitution." 

In  the  case  of  Texas  v.  White,  7  Wal.  700,  the  supreme 
court  of  the  United  States  enunciated  the  same  principles, 
substantially  as  above  declared. 

Following  the  decision  in  Horn  v.  Lockhart,  supra,  this  ' 
court,  in  Catferlin,  Adnir,  v.  Morgan,  50  Ala.  501,  decided 
that  "a  decree  of  the  probate  court,  on  the  final  settlement 
of  an  administrator's  accounts,  rendered  in  August,  1864, 
finding  a  specified  sum  due  to  a  distributee,  and  ordering  ex- 
ecution therefor,  can  not  be  set  aside  as  void  on  the  ground 
that  it  was  rendered  by  a  rebel  court." 

At  the  same  term,  in  the  case  of  Poivell  v.  Young,  this 
court  held  that  "judicial  proceedings  had  in  this  State  dur- 
ing the  recent  war,  when  they  did  not  impair,  or  tend  to  im- 
pair, the  supremacy  of  the  national  authority,  or  the  just 
rights  of  citizens  under  the  constitution,  are  valid  and  bmd- 
ing."  The  same  principle  was  declared  in  the  case  of  Riddle 
V.  Hill,  at  the  same  term,  and  in  Parks  v.  Coffey,  52  Ala.  32. 
These  several  decisions,  which  merit  and  have  our  appro- 
bation, entirely  overturn  the  authority  of  Bibb  &  Falkner  v. 
Avery,  supra,  and  force  us  to  declare  tnat  the  probate  of  Dr. 
Saltmarsh's  will,  and  qualification  of  the  executors  thereof 
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in  1861,  not  only  were  not  judgments  and  decrees  of  a  foreign 
court,  but,  being  conservative  in  their  character,  they  were, 
and  are,  in  every  respect,  legal  and  binding. 

In  the  Kevised  Code,  §  2014,  it  is  declared  that  "letters 
testamentary  or  of  administration,  and  letters  appointing  a 
special  administrator,  or  to  any  general  administrator,  sheriff 
or  coroner,  granted  by  any  probate  court  having  jurisdiction, 
are  conclusive  evidence  of  the  authority  of  the  person  to 
whom  the  same  are  granted,  from  the  date  thereof,  until  the 
same  are  revoked." 

Probate  of  wills  and  the  grant  of  letters  testamentary  or 
of  administration,  are  in  the  nature  of  proceedings  in  rem. 
The  probate  of  a  will  is  technically  and  purely  so.  It  de- 
fines and  fixes  the  status  of  the  estate. — 2  Smith's  Leading 
Cases,  593 ;  Dedonde  v.  Darringtcm,  29  Ala.  95  ;  1  Greenl.  Ev. 
§  550.  So,  in  the  g^ant  of  letters  testamentary  or  of  admin- 
istration, while  in  some  aspects  it  is  a  proceeding  in  ]p<^rso~ 
nxxm,  nevertheless,  in  its  most  important  bearing,  it  is  a  pro- 
ceeding in  rem.  Property  must  have  a  living  owner.  When 
the  owner  dies,  his  title  ceases.  As  to  personalty,  the  title 
remains  undefined  and  in  abeyance,  until  a  personal  repre- 
sentative is  appointed  and  qualifies.  When  that  is  done,  the 
title  of  the  decedent  vests  eo  instanti  in  such  personal  repre- 
resentative.  Not  by  virtue  of  a  conveyance,  for  there  is 
none.  The  appointment  effects  the  transfer  'propria  vigor e. 
The  only  inquiry  in  such  cases  is,  had  the  court  jurisdiction  ? 
If  so,  the  title  vests  in  the  representative,  and  can  not  be  de- 
vested except  by  sale,  or  by  some  legal  proceeding. —  Tread- 
well  V.  Barney,  9  Ala.  593 ;  Barney  v.  Green,  18  Ala.  774.  And 
'  under  our  statutes,  a  qualified  power  over  and  right  in  the 
realty  vests  in  the  personal  representative,  as  a  legal  se- 
quence of  his  appointment.  These  are  attributes  of  a  pro- 
ceeding in  rem.  They  define  and  create  the  status  of  the 
decedent's  property-rights. 

The  administration  being  full,  can  there  be,  within  the 
same  jurisdiction,  another  appointment  of  a  personal  repre- 
sentative to  the  same  estate  ?  And  if  one  be  made,  where 
does  the  title  remain  ?  It  can  not  be  in  each,  for,  to  so  hold, 
would  give  to  each  the  incompatible  right  to  sue,  and  recover 
from  the  other.  It  can  not  be  in  the  two  jointly,  for  reasons 
too  obvious  to  require  statement.  One  title  must  be  para- 
mount to  the  other.  Which  is  it  ?  It  would  seem  to  result, 
necessarily,  from  the  principles  stated  above,  that  the  title  to 
the  property  of  a  decedent,  and  the  right  to  sue,  are  in  the 
person  first  appointed  by  a  court  having  competent  juris- 
diction in  the  premises.  In  the  case  of  Mattheios  v.  Douthit^ 
27  Ala.  273,  the  record  showed  the  appointment  of  an  ad- 
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ministrator  de  bonis  non,  who  cited  the  administratrix  in  chief 
to  a  settlement.  This  court  held  that  the  administratrix  in 
chief  had  never  duly  resigned  or  been  removed ;  but  that 
she  was  still  administratrix.  The  court  further  held  that  the 
appointment  of  the  administrator  de  bonis  non  was,  for  the 
reasons  above  stated,  void ;  and  that  he  thereby  acquired  no 
rights  as  administrator. 

In  Gray  v.  Cruise,  36  Ala.  557,  the  same  doctrine  was  af- 
firmed.— See,  also,  Mosely  v.  Mastin,  37  Ala.  216. 

The  case  of  Colt  art  v.  Allen,  40  Ala.  155,  was  a  very  strong 
case.  The  first  administration  in  that  case  was  revocable 
and  voidable.  Still,  this  court  held  that  because  the  second 
appointment  was  made  without  revoking  the  first,  it  was 
absolutely  void. — See,  also,  Pettigru  v.  Ferguson,  6  Eich. 
Eq.  378. 

We  have  said  above  that  the  grant  of  administration  is  in 
the  nature  of  a  proceeding  in  rem. — See,  also,  1  Williams  on 
Exec.  476.  The  result  is  to  fix  the  legal  title,  to  the  extent 
above  stated,  in  the  personal  representative.  He  holds  it, 
not  in  his  own  right,  but  in  trust  for  others.  So  far  as  he  is 
personally  concerned,  he  may,  by  his  own  acts  of  mal- 
administration, estop  himself,  in  certain  cases,  from  assert- 
ing title  to  property  which  is  the  subject  of  such  mal-admin- 
istration. — See  authorities  collected  in  Hopj)er  v.  Steele, 
18  Ala.  831.  But  such  estoppel  does  not  operate  a  bar  to 
the  claims  of  the  estate.  That  remains  lanaffected  by  such 
personal  estoppel.  We  do  not  think  any  or  all  of  the 
grounds  relied  on,  operate  a  change  of  the  person  of  the  ad- 
ministrator, or  transfer  the  trust  from  Mr.  Boynton  to  Mr. 
Nelson.  The  judicial  proceedings  relied  on,  as  constituting 
an  estoppel,  were  all  instituted  after  Mr.  Nelson  claims  to 
have  been  appointed,  and  after  the  present  suit  was  institu- 
ted. The  first  was  a  petition  by  creditors  of  Dr.  Saltmarsh, 
to  have  Mr.  Boynton  give  a  new  bond,  on  the  alleged  ground 
that  his  sureties  had  become  insufficient.  To  this  extent 
that  court  had  jurisdiction.  The  amended  petition  brought 
Mr.  Nelson  before  the  court,  and  prayed  the  judgment  of 
that  court,  whether  Boynton  or  Nelson  was  the  administra- 
tor. The  court  dismissed  the  petition,  thus  refusing  to  re- 
quire Boynton  to  give  a  new  bond.  He  had  power  and  juris- 
diction to  make  this  order.  He  had  no  power,  in  that  pro- 
ceeding, to  determine  authoritatively,  whether  Boynton  or 
Nelson  was  the  administrator.  The  reasons  he  gave  for  his 
opinion,  while  justified  by  Bibb  d-  Falkner  v.  Avery,  were, 
nevertheless,  unsound,  and,  as  a  decree,  they  were  coram  non 
judice. 

In  the  case  of  Nelson  v.  Plattenburg  and  Boynton,  the  re- 
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suit  of  the  decree  was  to  estop  Boynton,  so  far  as  that  claim 
is  concerned,  from  disputing  Nelson's  right  to  that  fund. 
We  are  not  prepared  to  say  the  estoppel  can  be  construed 
as  extending  any  farther  than  as  it  affected  that  claim.  Cer- 
tainly it  does  not  estop  the  beneficiaries  under  the  will.  A 
claim  of  administration,  otherwise  void,  can  not  be  legalized 
and  made  valid  by  any  mispleading  of  the  rightful  executor, 
or  by  an  acquiesence  by  him  in  an  erroneous  decree  of  the 
chancellor. 

We  had  hoped  we  would  be  able  to  find  some  solution  of 
the  very  anomalous  case  presented  by  this  record,  which 
would  tend  to  disentangle  the  complicated  web  in  which  the 
unfortunate  case  of  Bibb  &  Falkner  v.  Avery  has  involved  it. 
We  have  not  been  able  to  do  so.  We  indulge  the  hope, 
however,  that  in  the  future  adjustment  of  the  rights  in- 
volved in  this,  and  kindred  litigation  connected  with  this 
estate,  a  liberal  system  of  concessions  will  mitigate  the  con- 
sequences which  must  always  result  from  a  decree  of  nullity 
pronounced  on  solemn  judicial  proceedings.  Administrators, 
who  act  in  good  faith,  are  entitled  to  indulgent  considera- 
tion.— See  Gould  v.  Hayes,  19  Ala.  438 ;  Henderson  v.  Sim- 
mons, 33  Ala.  291.  Liabilities  assumed  and  judicial  action 
invoked  under  the  express  sanction  and  decree  of  this,  the 
highest  judicial  authority  in  the  State,  certainly  present  as 
strong  a  claim  to  generous  forbearance  as  any  which  can 
easily  be  conceived. 

There  is  no  error  in  the  record  prejudicial  to  appellant, 
and  the  decree  of  the  chancellor  is  affirmed. 


Woolsey  v.  Cade. 

Action  on  Account  Stated. 

1.  Statute,  rule  for  construction  of. — Where  a  statute  has  received  a  known 
judicial  construction,  and  is  substantially  re-enacted  in  a  later  act,  the  legis- 
lature is  presumed  to  adopt  such  construction  ;  and  the  supreme  court  of  the 
United  States,  in  construing  the  bankrupt  law  of  1841,  having  defined  what 
debts  "  created  in  consequence  of  any  defalcation  as  a  public  ofl&cer,"  «fec.,  "or 
while  acting  in  any  other  fiduciary  capacity, "  were  excepted  from  the  opera- 
tion of  the  discharge  in  bankruptcy,  the  language  of  the  same  signification  in 
the  bankrupt  law  of  1867,  must  receive  a  like  construction. 

2.  Bankrupt  law ;  what  not  debt  contracted  in  a  "fiduciary  character,"  within 
the  meaning  of. — A  debt  due  a  i)lanter  from  a  cotton  factor  and  commission 
merchant  for  the  proceeds  of  cotton  sold,  is  not  a  "debt  created  by  his  defal- 
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cation,    while  acting  in  a  fiduciary  character,"  within  the  meaning  of  the 
bankrupt  law,  and  is  barred  by  his  subsequent  discharge  in  bankruptcy. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

Cade,  the  appellee,  brought  this  action  against  Woolsey, 
the  appellant,  to  recover  $711  04,  the  amount  of  an  account 
stated  on  the  29th  day  of  February,  1868,  between  one  Jem- 
ison,  and  Woolsey,  Walker  &  Co.,  a  mercantile  firm  of  which 
Woolsey  was  then  a  member,  which  indebtedness  had  been 
transferred  to  plaintiff. 

Woolsey  pleaded  in  bar  his  subsequent  discharge  in  bank- 
ruptcy, to  which  plaintiff  replied  that  the  debt  was  created 
by  defendant  in  a  fiduciary  character,  &c.,  and  a  trial  was 
had  on  issue  joined  on  the  replication. 

The  evidence  showed  that  Woolsey,  Walker  &  Co.,  of 
which  firm  appellant,  Woolsey,  was  a  member,  were  cotton 
factors  and  commission  merchants,  doing  business  in  the 
city  of  Mobile  in  the  year  1867  and  up  to  the  time  of  its 
failure  in  1868.  In  1867  the  firm  made  advances  and  fur- 
nished supplies  to  Jemison,  to  enable  him  to  make  a  crop, 
which  he  agreed  to  consign  to  them  for  sale  and  to  reimburse 
them  for  advances.  Before  any  shipment  was  made,  the 
firm  had  advanced  Jemison  several  hundred  dollars  in  money 
and  supplies,  and  the  proceeds  of  his  -cotton,  when  credited 
to  him,  left  the  balance  sued  for  to  his  credit.  Jemison  hav- 
ing been  adjudicated  a  bankrupt,  plaintiff  bought  the  debt 
at  his  assignee's  sale. 

It  was  shown  that  for  a  number  of  years  the  imiform  cus- 
tom of  doing  business  in  Mobile  between  cotton  factors  and 
commission  merchants  and  planters  was  "for  the  commission 
merchant  and  factor  to  keep  a  running  account  with  the 
planter,  and  make  advances  to  and  buy  goods  and  supplies 
lor  him,  and  for  the  planter  to  send  his  crops  of  cotton  to 
the  commission  merchant  and  factor  to  be  sold  by  him,  and 
for  the  commission  merchant  and  factor,  after  making  such 
sales,  to  place  the  proceeds  thereof  in  bank,  to  his  own  cred- 
it, together  with  the  funds  of  other  customers,  all  mingled 
together,  and  to  use  the  same  without  distinction  in  his  busi- 
ness, and  to  enter  all  these  transactions  between  himself  and 
the  planter  upon  said  account,  and  to  charge  or  allow  inter- 
est either  way  as  the  balance  might  be,  and  for  the  planter 
to  draw  u}3on  his  commission  merchant  and  factor  for  funds 
as  he  needed  or  required  them,  and  to  give  orders  upon  him 
in  favor  of  others  with  whom  he,  the  planter,  dealt,  and  for 
the  commission  merchant  and  factor  to  purchase  and  pay 
for  and  forward  plantation  supplies  to  the  planter  upon  his 
order." 
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"  The  commission  merchant  and  factor  generally  sold  cot- 
ton in  as  large  lots  as  possible  by  samples.  In  due  time  the 
broker  would  give  his  check  for  the  cotton,  and  the  check 
would  be  deposited  in  bank  as  above  stated."  Jemison's 
cotton  was  sold  in  this  way. 

The  court,  on  the  written  request  of  the  plaintiff,  charged 
the  jury,  if  they  believed  aU  the  evidence,  to  find  for  the 
plaintiff,  and  defendant  duly  excepted. 

Beooks,  Haralson  &  Roy,  for  appellant. — The  bankrupt 
act  of  1841,  and  the  judicial  construction  which  this  phrase 
"  fiduciary  character  "  received,  furnish  a  rule  to  determine 
similar  words  in  the  bankrupt  act  of  1867. 

The  provisions  of  this  act  are  evidently  as  comprehensive 
as  that  of  1867,  for,  after  enumerating  certain  trustees,  to- 
wit :  executor,  administrator,  guardian  or  trustee,  it  then 
provides  that  debts  created  while  acting  in  any  other  fiduciary 
capacity,  shall  not  be  discharged.  Now,  as  comprehensive 
as  the  phraseology  of  the  act  of  1841  was,  yet  the  supreme 
court  of  the  United  States  held  that  a  factor,  although  act- 
ing in  a  fiduciary  capacity,  was  not  within  the  act,  and  the 
court  remarked  that  if  "  the  act  embraced  such  a  debt,  to- 
wit :  a  debt  owing  by  a  factor,  it  would  be  difficult  to  limit 
its  application.  It  must  include  all  debts  arising  from  agen- 
cies, and,  indeed,  all  cases  where  the  law  implies  a  trust  im- 
Eosed  in  the  debtor.  Such  a  construction  would  have  left 
ut  few  debts  on  which  the  law  could  operate.  *  *  But, 
says  the  court,  "  this  is  not  the  relation  spoken  of  in  the  first 
section  of  the  act." — See  2  Howard,  208. 

Thus  the  court  clearly  recognized  the  fact  that  a  debt  may 
be  a  fiduciary  debt,  and  that  the  bankrupt,  while  he  creates 
it,  may  be  acting  in  a  fiduciary  capacity,  and  yet  not  be  with- 
in the  spirit  and  meaning  of  the  restriction  in  the  bankrupt 
act.  The  court  saw  clearly  the  difl&culties  which  would  arise 
from  comprehending  in  the  phrase  "  any  other  fiduciary  ca- 
pacity," all  transactions  where  trust  or  confidence  is  reposed. 
Almost  aU  commercial  transactions  include  trust  and  confi- 
dence to  a  certain  e'xtent,  and  if  every  case  in  which  trust  or 
confidence  is  reposed  is  to  be  excluded  from  the  beneficial 
operations  of  the  bankrupt  act,  it  would  be  almost  impossi- 
ble to  limit  its  application. 

The  words  "  any  other  fiduciary  capacity,"  though  exceed- 
ingly comprehensive,  were  held  by  the  court  to  include  ex- 
press or  technical  trusts  only,  for  any  other  construction 
would  have  left  but  few  debts  upon  which  the  law  could 
operate. 

The  supreme  court  of  Alabama  have  made   a  decision 
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equally  explicit.  They  have  held  that  a  factor  who  commits 
a  breach  of  duty  by  selling  and  retaining  the  proceeds  of 
cotton  entrusted  to  him  to  sell,  is  not  embraced  by  the  act, 
and  is  not  prohibited  from  taking  the  benefit  of  its  provis- 
ions. "  We,"  say  the  court,  "  are  clearly  of  the  opinion  that 
this  case  does  not  come  within  the  interdict  of  the  statute. 
The  "  fiduciary  capacity "  spoken  of  in  the  law,  is  a  trust 
proper,  otherwise  every  agent  who  had  violated  his  authority 
would  be  excluded  from  the  benefit  of  the  act." — 7  Ala.  340. 

To  the  same  effect  is  the  case  of  Hayman  v.  Pond,  7  Met- 
calf,  (Mass.)  p.  328. 

Thus  it  is  held  by  the  highest  tribunals  in  the  land  that  a 
factor  is  not  embraced  in  the  words,  "  any  other  fiduciary 
capacity."  But  it  is  insisted  that  the  phraseology  of  the 
act  of  1867,  is  more  comprehensive  in  its  terms,  and  that  the 
words  "  fiduciary  character  "  include  all  debts  arising  from 
agencies,  and  indeed  all  cases  w^here  the  law  implies  an  obli- 
gation from  a  trust  imposed  in  the  debtor,  and  therefore  in- 
cludes a  factor. 

Such  a  construction  of  the  act  of  1841  was  denounced  and 
repudiated  by  the  supreme  court  of  the  United  States  and 
of  the  State  of  Alabama,  because  of  the  consequences  to 
which  it  would  lead  ;  because,  in  the  language  of  the  supreme 
court  of  Alabama,  "  every  agent  who  had  violated  his  au- 
thority would  be  excluded  from  the  benefit  of  the  act "  by 
such  a  construction.  The  words  "  any  other  fiduciary  ca- 
pacity "  were  comprehensive  enough  to  embrace  every  agent 
who  had  violatecf  his  authority,  but  neither  the  supreme 
court  of  Alabama  nor  of  the  United  States,  could  reconcile 
it  to  themselves  that  congress  would  be  guilty  of  such  a 
folly. 

Now,  the  words,  "  any  fdudary  character,"  are  not  more 
comprehensive  than  the  words  "  any  other  fiduciary  capacity." 
If  the  consequences  resulting  from  embracing  factors  and 
other  agents  in  the  latter  affords  a  sufficient  reason  for  the 
court  to  give  it  such  an  enlarged  construction,  then,  -wdth 
equal  reason,  the  court  should  not  extend  the  words  "  any 
fiduciary  character  "  so  as  to  embrace  factors  and  agents  and 
all  debts  arising  from  agencies. 

Again,  the  words  "  any  other  fiduciary  capacity,"  in  the 
bankrupt  act  of  1841 ,  had  been  considered  by  the  courts  and 
their  meaning  ascertained  and  declared  by  a  judicial  con- 
struction of  the  act.  This  language  thenceforth  bore  a  legal 
significance  according  to  that  construction,  and  when  similar 
language  is  used  in  the  bankrupt  act  of  1867,  it  is  to  be  pre- 
sumed that  it  was  so  used  in  view  of  the  construction  and 
legal  import  which  had  become  attached  to  it  by  the  proper 


382  SUPREME  COURT  [Dec.  Term, 

[Woolsey  v.  Cade.  ] 

constitutional  tribunal.— Crowaw  v.  Coiling,  104  Mass.,  104; 
Grover  &  Baker  v,  Clinton,  8  Nat.  B'k  Reg.  Rep'ts,  312. 

MoBGAN,  Lapsley  &  Nelson,  contra. — None  of  the  cases 
relied  on  by  appellant  are  strictly  in  point.  A  part  of  them 
were  made  under  a  different  law,  viz. ;  2  How.  202 ;  7  Ala. 
340.  The  rest  were  decided  upon  a  different  state  of  facts ; 
viz.:  104  Mass.  247  ;  8  Nat.  B.  R.,  112. 

As  to  the  class  of  cases  decided  under  act  of  1841,  they  all 
depend  upon  the  decision  in  Chapman  v.  Forsyth,  2  How.  202. 
The  old  law  excluded  from  discharge  "aU  persons  owing 
debts  created  in  consequence  of  a  defalcation  as  a  public  of- 
ficer, or  as  executor,  administrator,  guardian  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity."  The  new  law  says, 
"No  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  ofiicer,  or  while  acting 
in  any  fiduciary  character,  shall  be  discharged  under  this 
act." 

The  old  law  excludes  one  specific  class  of  technical  trus- 
tees, naming  the  persons,  and  all  in  one  class .  The  new  law 
excludes  three  class  of  debts,  describing  the  debts  as  follows  : 
1,  Debt  created  by  fraud  or  embezzlement ;  2,  Debt  created 
by  defalcation  of  public  officer  ;  3,  Debt  created  while  acting 
in  any  fiduciary  character.  The  new  law  was  made  with 
reference  to  the  old  law,  and  with  the  one  solitary  adjudica- 
tion of  the  supreme  court  on  this  subject  before  the  con- 
gress. Judge  McLean,  in  Forsyth  case,  (2  How.)  decided 
that  tjie  specification  of  divers  special  trustees  with  the 
words  added  or  "other  fiduciary  capacity,"  causes  the  latter 
words  to  be  limited  to  mean  the  same  class  of  trusts  as  tlie 
former.  The  word  "other'  refers  us  back  to  the  special 
trustees  named,  and  limits  the  words,  which  would  naturally 
have  a  wide  scope,  to  the  class  already  specified.  It  is  the 
word  "other"  which  thus  brings  the  mind  back,  and  that  is 
all  which  does  bring  us  back. 

Now,  when  the  new  law  was  made,  and  to  meet  and  an- 
swer the  objection  made  by  Judge  McLean,  the  enumeration 
of  the  special  trustees  was  left  out,  and  the  word  "other,'' 
which  served  to  qualify  the  general  sweeping  classification, 
was  also  left  out.  It  is  plain  the  law  is  different,  and  that 
the  difference  was  made  with  the  express  purpose  of  in- 
creasing the  number  of  excluded  debts. 

The  case  in  7th  Ala.  only  follows  the  supreme  court  de- 
cision. 

The  Massachusetts  case  arose  from  plaintiff  Cronan  de- 
livering bills  of  exchange  to  Mrs.  Cotting  to  coUect  and  ap- 
ply proceeds  to  a  debt  Cronan  owed  Mrs.  Cotting  as  admin- 
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istratrix.  She  collected  and  applied  as  mucli  as  was  neces- 
sary, and  there  was  a  balance  over,  for  which  suit  was 
brought.     There  was  no  trust  about  it. 

The  facts  in  the  case  decided  in  the  Wisconsin  U.  S.  cir- 
cuit court,  also  differ  materially  from  the  case  at  bar. 

Against  these  authorities,  we  array  the  following  decis- 
ions, made  under  the  act  of  1867,  and  in  cases  exactly  like 
our  oivn:  In  re  Seymour,  1  Benedict,  348;  In  re  Kimball, 
6  Blatchford,  292;  SinJc  v.  Booth,  Bank  Keg.  355. 

The  aboTe  are  in  U.  S.  courts.  The  supreme  court  of  Mis- 
souri have  followed  it  in  the  case  of  Sink  v.  Booth,  47  Mo., 
388,  and  supreme  court  of  New  York  in  Whitaker  v.  Chap- 
man,  3  Lansing,  155. 

BKICKELL,  C.  J.— The  first  section  of  the  bankrupt  law 
of  1841,  provided  :  "All  persons  whatsoever  residing  m  any 
State,  territory,  or  district  of  the  United  States,  owing  debts, 
which  shall  not  have  been  created  in  consequence  of  a  de- 
falcation as  a  public  officer,  or  as  executor,  administrator, 
guardian,  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity,"  should,  on  compliance  with  its  terms,  receive  a 
discharge  from  the  payment  of  debts.  The  exception  was 
of  debts,  from  the  operation  of  the  discharge,  not  of  persons 
owing  such  debts,  from  the  privileges  of  the  law.  In  Chcqy 
man  v.  Forsyth,  2  How.  202,  the  supreme  court  of  the  United 
States,  determined  that  a  debt  due  from  a  factor  to  his  prin- 
cipal, for  moneys  received  on  a  sale  of  cotton,  was  not  a  debt 
created  by  defalcation,  in  a  fiduciary  capacity,  and  was  within 
the  operation  of  the  bankrupt's  discharge.  The  decision 
was  followed  in  Austell  '&  Marshall  v.  Crauford,  7  Ala.  335. 
It  was  urged  by  counsel,  in  the  argument  of  that  case,  that 
the  law  of  this  State,  the  parties  residing  and  contracting, 
and  the  agency  having  been  executed  here,  must  fix  the 
character  of  the  relation  of  factors  to  their  principals,  and  of 
the  debts  due  from  them  in  the  execution  of  their  agency. 
The  statute  punishing  criminally  a  willful  conversion  by  a 
factor  of  the  goods  or  moneys  of  his  principal,  it  was  in- 
sisted, fixed  the  character  of  the  debts  due  from  him,  as 
created  in  consequence  of  a  defalcation,  while  acting  in  a 
fiduciary  capacity.  It  was  said  by  the  court,  the  pleadings 
did  not  disclose  the  offense  punishable  by  the-  statute ;  but, 
independent  of  that  consideration,  the  operation  and  con- 
struction of  the  bankrupt  law  must  be  the  same  all  over  the 
United  States,  not  varied  by  the  local  laws  of  the  several 
States ;  and  the.  meaning  of  the  terms  employed  in  it  must 
be  ascertained  from  the  common  law. 

The  33d  section  (§  5117  of  the  Revised  Statutes)  of  the 
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present  bankrupt  law,  declares :  "No  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation 
as  a  public  officer,  or  while  acting  in  any  fiduciary  character, 
shall  be  discharged  by  proceedings  in  bankruptcy,"  &c.  The 
current  of  decision  is,  that  a  claim  against  a  factor  for  with- 
holding the  proceeds  of  the  sales  of  goods  consigned  to  him 
to  be  sold  on  commission,  is  a  debt  contracted  by  him  in  a 
fiduciary  character,  excej)ted  from  the  operation  of  a  dis- 
charge in  bankruptcy.  The  decisions  are  collected  in  Bump 
on  Bankruptcy,  8th  Ed.  724 ;  see,  also,  Treadwell  v.  Halloioay, 
46  Cal.  547;  (S.  C' )  12  Nat.  Bank.  Reg.  61.  The  difference  of 
decision,  under  the  present  law,  from  that  prevailing  under 
the  law  of  1841,  is  founded  on  the  difference  in  the  phrase- 
ology, and  the  reason  of  it  is  thus  expressed  by  Judge 
Blatchford,  whose  opinion  is  the  authority  on  which  the 
other  and  subsequent  concurring  opinions  rely  :  "The  act  of 
1841  excluded  from  its  benefits  'all  persons  owing  debts  cre- 
ated in  consequence  of  a  defalcation  as  a  public  officer,  or  as 
executor,  administrator,  guardian  or  trustee,  or  while  acting 
in  any  other  fiduciary  capacity.'  The  supreme  court  held, 
in  Chapmayi  v.  Forsyth,  that  a  discharge  under  the  act  of  1841 
did  not  release  the  bankrupt  from  any  such  debts,  and  that 
no  debt  fell  within  the  description  of  a  debt  created  by  a 
defalcation  while  acting  in  any  other  fiduciary  capacity,  un- 
less it  was  created  by  a  defalcation  while  acting  in  a  capacity 
of  the  same  class  and  character  as  the  capacity  of  executor, 
administrator,  guardian  and  trustee.  The  court  held  that 
the  language  of  the  act  of  1841,  was  not  broad  enough  to  in- 
clude every  fiduciary  capacity,  but  was  limited  to  fiduciary 
capacities  of  a  specified  standard  or  character.  That  was 
clearly  so  under  that  act.  But  in  the  act  of  1867  the  lan- 
guage seems  to  have  been  intentionally  made  so  broad  as  to 
extend  to  a  debt  created  by  a  defalcation  of  the  bankrupt, 
and  while  acting  in  any  fiduciary  capacity,  and  not  to  be 
limited  to  any  special  fiduciary  capacity.  Therefore,  under 
the  act  of  1867,  no  debt  created  by  the  defalcation  of  a  bank- 
rupt, while  acting  in  any  fiduciary  capacity,  will  be  dis- 
charged, and  a  bankrupt  can  be  imprisoned  during  the 
pendency  of  the  proceedings  in  bankruptcy  by  or  against 
nim  on  a  civil  action  founded  on  any  such  debt." — In  re  Sey- 
mour, 1  Nat.  Bank.  Reg.  29.  This  reasoning  has  not  been 
satisfactory  to  all  the  courts.  The  supreme  court  of  Massa- 
chusetts, in  a  well  considered  opinion,  declined  to  follow  it, 
holding  the  phrase,  debt  created  lohile  acting  in  any  fiduciary 
char'ocMr,  implied  a  fiduciary  relation  existing  previously  to, 
or  independently  of  the  particular  transaction  from  which 
the  debt  arises.     That  the  omission  of  the  enumeration  of 
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the  specific  trusts  named  in  the  act  of  1841,  from  the  act 
of  1867,  it  was  quite  as  legitimate  to  infer,  was  because  the 
term  "fiduciary  capacity"  had,  by  judicial  construction,  re- 
ceived a  fixed  definition,  and  with  the  intent  to  adopt  that 
definition,  as  to  enlarge  its  meaning,  so  as  to  embrace  any 
fiduciary  capacity  whatsoever. —  Cronan  v.  Cotting,  104  Mass. 
245.  The  question  can  be  finally  settled  only  by  a  decision 
of  the  supreme  court  of  the  United  States. 

It  is  certainly  true,  as  a  general  rule  in  the  construction  of 
statutes,  that  general  words  preceded  or  followed  by  partic- 
ular words,  in  the  same  or  a  subsequent  clause,  are  qualified 
and  restrained  by  the  particular  words.  Though  the  su- 
preme court  of  the  United  States,  in  Chapman  v.  Forsyth, 
assigned  as  a  reason  for  holding  the  debt  of  a  factor  not 
excepted  from  the  operation  of  his  discharge  in  bankruptcy, 
that  the  trust  of  his  relation  was  an  implied,  not  an  express 
trust,  and,  therefore,  not  ejusdem  generis,  with  the  express 
trusts  particularized,  as  those  of  an  "executor,!'  "administra- 
tor," "guardian,"  or  "trustee',"  and  that  the  general  words 
or  "other  fiduciary  capacity"  must  be  limited  to  the  class  of 
trusts  particularized,  we  do  not  understand  the  decision  to 
rest  on  that  reasoning  alone.  It  rests  on  the  broader  ground, 
stated  by  the  court  in  these  words :  "If  the  act  embraces 
such  a  debt  it  will  be  difficult  to  limit  its  application.  It 
must  include  all  debts  arising  from  agencies ;  and,  indeed, 
all  cases  when  the  law  implies  an  obligation  from  the  trust 
reposed  in  the  debtor.  Such  a  construction  would  have  left 
but  few  debts  on  which  the  law  could  operate.  In  almost 
all  the  commercial  transactions  of  the  country,  confidence  is 
reposed  in  the  punctuahty  and  integrity  of  the  debtor,  and 
a  violation  of  these  is,  in  a  commercial  sense,  a  disregard  of 
a  trust.  But  this  is  not  the  relation  spoken  of  in  the  first 
section  of  the  act." 

In  England  bankrupt  laws  were  originally  framed  to  op- 
erate only  on  traders  or  merchants.  The  statute  of  6  Geo.  4, 
collected  in  one  clause  the  various  denominations  of  traders, 
subject  to  bankrupt  proceedings,  in  these  general  words : 
"All  persons  using  the  trade  of  merchandise  by  way  of  bar- 
gaining, bartering,  commission,  consignment,  or  otherwise, 
m  gross  or  by  retail,  and  all  persons  who,  either  for  them- 
selves or  as  agents  or  factors  for  others,  seek  their  living  by 
buying  or  selling,"  «fec. — 1  Eden  on  Bank.  3.  The  bankrupt 
law  of  1800,  following  the  English  precedents,  was  limited 
in  its  operation  to  "merchants,  or  other  persons,  residing 
within  the  United  States,  actually  using  the  trade  of  mer- 
chandise, by  buying  and  selling  in  gross  or  by  retail,  or  deal- 
ing in  exchange,  or  as  a  banker,  h-oker,  factor,  underwriter  or 
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marine  insurer."  The  law  of  1841  embraced  the  character- 
istics, not  only  of  a  bankrupt,  but  of  an  insolvent  law,  and 
extended  to  all  persons,  excepting  the  fiduciary  debts,  ex- 
pressly mentioned  from  its  operation.  The  constitutionality 
of  that  law  was  doubted  and  denied  by  learned  judges,  be- 
cause it  embodied  the  distinctive  characteristics  of  a  bank- 
rupt, and  of  an  insolvent  law.  It  was  urged,  that  bankruptcy 
was  essentially  an  adversary  proceeding  by  a  creditor  against 
a  defaulting  trader,  who  had  done  acts  indicative  of  an  in- 
tent to  defraud  creditors,  or  of  present  or  impending  insol- 
vency. Such  was  the  character  of  proceedings  in  bank- 
ruptcy known  when  the  constitution  was  formed,  and  the 
power  conferred  on  Congress,  "to  establish  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States," 
must  be  taken  as  referring  to  laws,  similar  to  those  prevail- 
ing then,  operating  only  on  merchants  or  traders,  and  which 
were  designed  as  remedies  for  the  collection  of  debts,  and 
the  prevention  of  frauds  on  creditors. — See  dissenting  opin- 
ion of  Bronson,  J.,  in  Sackett  v.  Andross,  5  Hill,  328.  It  was, 
however,  settled,  and  is  not  now  a  matter  of  controversy, 
that  the  power  conferred  on  Congress,  is  plenary,  including 
the  power  residing  in  the  several  States,  before  the  adoption 
of  the  constitution,  to  pass  laws  upon  the  subject  of  bank- 
ruptcy and  insolvency. — 2  Story  Cons.  §§  1105-15.  It  has 
often  been  remarked,  that  the  clause  of  the  constitution 
conferring  this  power  is  referred  to  by  the  Federalist  in  only 
a  brief  sentence :  "The  power  of  establishing  uniform  laws 
of  bankruptcy,  is  so  intimately  connected  with  the  regula- 
tion of  commerce,  and  will  prevent  so  many  frauds,  where 
the  parties  or  their  property  may  lie  or  be  removed  into  dif- 
ferent States,  that  the  expediency  of  it  seems  not  likely  to 
be  drawn  in  question." — Federalist,  No.  42  (Hamilton's  Ed. 
of  1875,  336). 

Bankrupt  laws  are  inseparably  associated  with  commerce 
and  its  pursuits.  They  had  their  origin  in  commercial  coun- 
tries, and  were  intended  to  advance  the  interests  and  pro- 
mote the  convenience  of  commerce.  Whether  including  or 
omitting  the  discharge  of  a  debtor  from  all  further  liability, 
on  a  cession  or  surrender  of  his  property ;  and  whether  con- 
fining its  remedies  to  involuntary  proceedings  against  a 
debtor,  or  permitting  him  voluntarily  to  make  the  surrender, 
entitling  him  to  a  discharge  ;  whether  subjecting  only  par- 
ticular classes,  or  all  debtors  to  their  operations,  is  matter 
of  legislative  policy.  The  law  remains  an  outgrowth  of  com- 
merce, intended  for  its  interest  and  convenience.  A  bank- 
rupt law  excluding  any  class  of  merchants  from  its  opera- 
tion, would  to  that  extent  depart  from  the  poKcy  and  pur- 
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poses  suck  laws  are  now  and  have  been  framed  to  promote. 
Factors,  commission  merchants,  brokers  and  bankers,  who 
have  not  only  the  character  of  merchants  or  traders,  but  the 
relation,  also,  of  agents,  are  liable  to  accidental  losses,  and 
to  misfortune,  which  may  often  reduce  them  to  insolvency. 
The  present  bankrupt  law,  and  that  of  1841  was,  and  is, 
founded  as  much  in  the  spirit  of  affording  relief  to  merito- 
rious and  unfortunate  debtors,  as  with  an  intent  to  provide 
remedies  for  the  collection  of  debts  from  the  reckless  or  dis- 
honest. The  trustee  of  an  express  trust,  such  as  an  execu- 
tor, administrator  or  guardian,  or  a  mere  collecting  agent, 
cannot,  without  a  dereliction  of  duty,  more  or  less  censura- 
ble, become  indebted  to  his  cesUd  que  tnist,  or  to  his  princi- 
pal. A  fiduciary  relation  between  him  and  the  persons  he 
represents,  exists  previously  to,  and  independent  of,  the  par- 
ticular transanction  from  which  a  debt  can  originate.  Be- 
cause of  his  want  of  fidelity,  and  his  dereliction  of  duty,  it 
may  be  just  to  withhold  from  him  the  relief  intended  only 
for  the  unfortunate. 

Trustees  and  agents  of  the  character  of  which  we  speak, 
cannot  mingle  with  their  own  the  funds  they  may  receive  in 
their  representative  character.  If  deposited  in  a  bank,  they 
must  be  deposited  as  trust  funds.  Mingling  or  depositing 
them  as  his  own,  is  a  destruction  of  the  means  of  tracing 
and  identifying  them,  and  is  a  conversion  rendering  him  ab- 
solutely liable  for  them.  The  business  of  a  factor  is  not 
confined  to  a  single  transaction,  with  a  single  individual.  It 
extends  to  a  number  of  persons,  and  varied  transactions.  A 
cotton  factor  but  seldom  sells,  or  can  in  one  sale  dispose  of 
the  cotton  of  one  customer  only.  He  sells  a  certain  number 
of  bales  classified  according  to  quality,  the  price  varying  ac- 
cording to  the  classification,  and  the  aggregate  proceeds  of 
sale  are  paid  to  him.  The  cotton  was  the  property  of  sev- 
eral customers,  to  whom  he  must  separately  account,  when 
it  is  ascertained  how  much  of  the  differing  qualities  of  cot- 
ton each  owned.  Until  then  the  proceeds  of  sale  are  neces- 
sarily mingled  with  his  own  funds,  or  if  deposited,  are  inca- 
Eable  of  deposit  otherwise  than  in  his  own  name.  If  lost 
ecause  of  such  mingling,  or  of  such  deposit,  it  cannot  be 
properly  said  he  is  guilty  of  a  defalcation^  which  imports  a 
breach  of  duty,  legal  and  moral. —  Vail  v.  Durant,  7  Allen, 
408.  A  debt  would  be  due  from  him  to  his  principal  he 
would  be  bound  to  pay,  but  it  could  not  be  said  he  had  ap- 
propriated or  embezzled  the  money  of  his  principal. 

The  course  of  business  pursued  by  cotton  factors,  certainly 
involves,  as  does  all  business,  trust  and  confidence,  extended 
by  those  who  consign  to  them.     The  trust  and  confidence  is 
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also  extended  by  tliem  to  those  from  whom  they  receive  con- 
signments. They  make  advances  in  anticipation  of  consign- 
ments, and  for  a  longer  or  shorter  period,  the  owner  of  the 
cotton  is  their  debtor.  This  case  is  an  illustration.  The 
factors,  before  the  cotton  was  grown,  had  made  advances  to 
the  planter,  and  when  it  was  received  and  sold,  he  was  in- 
debted to  them  near  one-half  of  the  proceeds  of  sale.  The 
course  of  dealing  was  that  in  which  mutual  debts  are  incur- 
red ;  the  one  being  the  creditor  at  the  one  time,  while  at 
another  time  he  may  be  the  debtor.  Such  a  course  of  deal- 
ing we  cannot  think  is  the  fiduciary  relation  which  is  ex- 
cepted from  the  operation  of  the  bankrupt  law.  It  has  in  it 
no  other  element  than  that  of  contract,  and  creates  no  other 
relation  than  that  of  debtor  and  creditor.  The  bankrupt 
law  would  not  accomplish  the  beneficent  purposes  designed 
by  congress  in  its  enactment,  if  construed  to  exclude  from  its 
privileges  a  class  of  merchants  pursuing  such  a  course  of 
business. 

It  is  a  general  rule  of  statutory  construction,  that  when  a 
statute  has  received  a  known  judicial  construction,  and  is 
substantially  re-enacted,  the  legislature  is  presumed  to  adopt 
such  construction.  The  words  of  the  act  of  1841,  "fiduciary 
capacity,"  and  the  words  of  the  present  law,  "fiduciary  char- 
acter," are  the  same  in  signification  in  the  connection  in 
which  they  are  found.  The  words  of  the  act  of  1841  had  re- 
ceived a  well  known  and  fixed  judicial  construction.  It  was 
in  view  of  this  construction,  as  we  believe,  that  only  these 
general  words,  embracing  the  specific  trusts  enumerated  in 
the  act  of  1841,  and  all  kindred  trusts,  were  eroployed  to  de- 
note the  fiduciary  debts,  which  should  remain  unaffected  by 
the  bankrupt's  discharge.  There  is  now,  as  there  was  in  the 
act  of  1841,  an  express  exclusion  of  debts  created  by  fraud 
or  embezzlement,  or  by  defalcation  as  a  public  officer,  but 
trust  or  fiduciary  debts,  are  defined  only  by  the  general 
words,  "while  acting  in  any  fiduciary  character."  Because 
of  the  judicial  construction  these  words  had  received,  no  ne- 
cessity existed  for  an  enumeration  of  the  specific  fiduciary 
capacities  with  which  they  had  been  previously  associated. — 
Cronan  v.  Cotting,  supra.  If  congress  had  intended  the 
meaning  given  them  by  judicial  construction  should  be  en- 
larged, and  the  operation  of  the  law  lessened  by  the  exclu- 
sion of  a  class  of  persons,  who  had  been  the  subjects  of  all 
former  bankrupt  laws,  the  intention  would  have  been  ex- 
pressed in  clear  and  well  defined  terms,  such  as  are  em- 
ployed in  reference  to  debts,  created  by  fraud  or  embezzle- 
ment, or  by  defalcation  as  a  public  officer. 

W$  hold  a  debt  due  from  a  factor  for  the  proceeds  of  goods 
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sold,  is  barred  by  his  discharge  in  bankruptcy.  The  rulings 
of  the  circuit  court  were  adverse  to  this  view,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 


Harbin,  Adni'r,  v.  Bell  et  al. 

Bill  in  Equity  to  call  Gwirdian  to  Account,  &c. 

1.  Guardian  ;  when  can  not  deny  vaHd'ity  of  appointment. — One  who  has  pro- 
cared  his  own  appointment  as  guardian,  and  as  such  received  assets  of  the 
ward  and  made  settlement  in  the  probate  court,  can  not  deny  the  rightfulness 
of  his  appointment,  or  set  up  its  invalidity,  to  defeat  proceedings  to  call  him 
to  account. 

2.  Same;  ichen  chargeable  with  value  of  Confederate  currency,  d'c — A  guardian, 
who  loaned  Confederate  money  belonging  to  the  ward's  estate,  during  the  war, 
without  taking  security,  a?  required  by  law,  is  chargeable  as  for  a  conversion 
to  his  own  use,  and  must  account  for  its  value  at  the  time  of  such  loan. 

3.  Same;  wheti  entitled  to  credit  for  article  not  paid  for. — The  ward,  or  his  rep- 
resentative, can  not  defeat  a  credit  in  favor  of  the  guardian,  for  the  value  of  a 
horse  furnished  the  ward,  (the  charge  being  otherwise  proper, )  because  the 
guardian,  who  gave  his  own  individual  note  for  the  price,  had  not  paid  it;  as 
between  the  ward  and  the  seller  the  debt  is  paid. 

4.  Exception  to  register's  report ;  icfien  necessary. — Where  the  chancellor,  in 
a  decretal  order  susb^ining  exceptions  to  the  register's  report,  finds  that  cer- 
tain items  excepted  to,  were  not  proper  charges,  and  directs  the  register  to  re- 
state the  account  on  that  basis,  a  party  seeking  to  revise  such  ruling,  need  not 
again  except  to  the  register's  report,  made  in  accordance  with  such  directions, 
because  it  omits  to  charge  such  items.  The  error  in  such  a  case,  if  there  be 
error,  is  the  error  of  the  chancellor  and  not  of  the  register. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  Adam  C.  Felder. 

Harbin,  the  appellant,  filed  this  bill  as  administrator  of  J. 
V.  Cloud,  deceased,  against  O.  R.  Bell,  guardian  of  his  in- 
testate, and  one  Daniel,  surety  upon  his  bond,  to  compel  a  set- 
tlement of  the  guardianship  in  the  chancery  court,  and  to 
charge  him  as  for  a  devastavit  for  the  collection  of  certain 
debts,  due  the  ward,  in  Confederate  money,  and  for  general 
relief. 

One  Pool  had  formerly  been  guardian  of  complainant's 
intestate,  but  made  final  settlement  in  the  probate  court  of 
Montgomery,  on  the  14th  day  of  April,  1862,  and  resigned, 
having  paid  into  court  in  Confederate  currency  the  amount 
of  the  decree  against  him  on  that  settlement,  amounting  to 
something  over  four  thousand  dollars.  At  the  request  of 
Pool,  the  ward,  and  his  sister,  Mrs.  Bell,  the  appellee  Bell 
procured  the  appointment  as  guardian,  gave  bond  and  duly 
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qualified  in  the  same  month.  Bell  received  the  Confederate 
money  paid  into  court,  and  immediately  loaned  the  greater 
part  of  it  to  Mrs.  Bell,  who  desired  him  to  become  guardian 
that  she  might  borrow  the  money,  taking  a  note  signed  by 
her  as  executrix  with  one  surety.  She  afterwards  borrowed, 
some  money  belonging  to  the  estate,  giving  only  her  individ- 
ual note.  Mrs.  Bell  died  without  having  paid  the  money  and 
without  any  effort  having  been  made  to  collect  it.  In  his 
answer.  Bell  set  up  in  defense  that  his  appointment  during 
the  war  was  invalid,  and  Pool  was  still  the  guardian,  &c.. 
wherefore  he  contended  he  could  not  be  called  to  account. 
Pool  returned  an  inventory  as  guardian  to  the  probate  court 
in  1863,  and  also  made  a  partial  settlement  that  year,  in 
which  he  charged  himself  with  the  Confederate  money  re- 
ceived. 

The  chancellor  decreed  that  complainant  was  entitled  to 
relief,  and  directed  a  reference  to  the  register  to  ascertain 
and  report  whether  anything  was  due  complainant,  and  to 
state  an  account,  &c.  The  register  charged  Bell  with  the 
Confederate  money  received,  calculated  what  it  was  worth  in 
gold,  and  charged  him  with  that  amount  and  interest  there- 
on, and  disallowed  a  credit  claimed  for  the  value  of  a  horse 
furnished  the  ward  in  1864,  and  after  thus  stating  the  account 
found  that  the  balance  due  complainant  was  $4,457.77. 

The  evidence  in  relation  to  the  horse  showed  that  the  ward 
was  "conscripted"  in  the  Confederate  army  in  the  year  1864, 
and  the  horse  was  bought  after  consultation  with  him  and 
his  refatives,  to  enable  him  to  enter  the  cavalry,  it  being 
thought  best  for  him  to  serve  in  that  branch  of  the  service, 
on  account  of  his  smallness  in  stature  and  his  youth.  For 
this  horse  the  guardian,  in  18(54,  gave  his  individual  note, 
which  had  never  been  paid  or  sued  upon. 

Bell  filed  exceptions  to  the  report,  so  far  as  it  charged  him 
with  the  amount  of  the  Confederate  currency  loaned,  and 
also  because  he  was  not  allowed  a  credit  for  the  hoi-se.  The 
chancellor  being  of  opinion  Bell  was  entitled  to  a  credit  for 
the  value  of  the  horse,  and  that  the  ward  was  not  damnified 
by  Pool's  payment  of  the  decree  against  him  in  Confederate 
currency,  as  it  did  not,  in  his  opinion,  discharge  him,  and  as 
Bell  bad  received  no  benefit  from  the  money  loaned,  sus- 
tained the  exceptions,  and  made  a  decree  directing  the  reg- 
ister to  restate  the  account  in  accordance  with  the  decree. 
The  register,  upon  the  restatement,  found  that  nothing  was 
due  upon  the  statement  of  the  accounts  as  directed  by  the 
decree. 

Exceptions  not  being  filed  to  this  second  report,  it  was 
confirmed,  and  complainant  taxed  with  the  costs. 

Yc*.  X4V, 
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It  is  now  assigned  for  error  : 

1st.  That  the  court  erred  in  sustaining  the  exceptions  to 
the  register's  first  report. 

2d.  That  the  court  erred  in  the  directions  given  the  regis- 
ter in  the  decretal  order  sustaining  the  exceptions  to  said  re- 
port. 

3d.  That  the  court  erred  in  not  decreeing  in  favor  of  com- 
plainant. 

Stone  &  Clopton,  for  appellant. 
Watts  &  Troy,  contra. 

MANNING,  J. — Appellee,  O.  E.  Bell,  having  procured 
himself  to  be  appointed  guardian  of  James  Y.  Cloud,  a 
minor,  and  in  that  capacity  received  money  of  the  said 
minor,  and  made  returns  thereof  as  guardian  to  the  court, 
cannot,  when  sued  by  the  administrator  of  the  minor,  exon- 
erate himself  from  liability  by  alleging  that  he  was  not  le- 
gally appointed  guardian.  He  assumed  the  office,  undertook 
to  perform  its  duties,  obtained  by  means  thereof  the  money 
of  Cloud,  and  must  be  held  accountable,  as  other  trustees, 
therefor. 

Appellee  received  the  funds  of  the  ward  in  April,  1862,  in 
"Confederate  currency."  And  the  administrator  now  seeks 
to  make  him  liable  for  the  value  of  those  funds  at  the  time 
they  came  to  the  guardian's  hands,  less  any  proper  credits 
to  which  he  may  be  entitled. 

The  guardian  seems  not  to  have  made  any  profit  to  him- 
self by  the  trust  he  assumed.  All  the  Confederate  money  he 
received  he  immediately  lent,  except  a  part  retained  to  sup- 
ply the  wants  of  his  ward,  to  Mrs.  E.  L.  Bell,  a  sister  of  the 
minor,  and  with  whom  he  lived,  and  a  sister-in-law  of  ap- 
pellee, the  guardian.  Whether  the  minor,  who  died  in  1864, 
had  any  other  surviving  relation  who  could  take  as  distrib- 
utee of  his  estate,  does  not  appear.  But  Mrs.  Bell  is  also 
dead,  and  the  money  lent  to  her  was  never  collected.  Nor  was 
proper  security  taken  from  her  for  the  re-payment,  or  reason 
shown  why  she  should  be  allowed  to  retain  it.  The  law  ex- 
pressly required  that  good  security  should  be  taken,  when 
the  money  was  lent,  or  that  the  money  should  be,  in  good 
faith,  invested  in  real  estate  purchased  for  the  ward. — Kev. 
Code,  §§  2426,  2437,  et  seq.  Not  having  complied  with  the 
directions  of  the  law,  the  guardian  became  liable  for  the 
money  as  taken  or  borrowed  for  his  own  use,  and  disposed 
of  as  his  own.     He  is  personally  responsible  for  the  money 
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at  its  value  at  the  time  when  he. so  undertook  to  treat  it  as 
belonging  to  himself. 

It  is  objected,  however,  that  as  no  exceptions  were  taken 
to  the  second  report  of  the  register  as  master,  it  cannot  be 
insisted  in  this  court  that  the  report  was  incorrect.  This 
would  be  so  if  the  error  in  disallowing  to  the  complainant 
below  the  value  of  the  Confederate  currency,  were  the  error 
of  the  master.  But  this  is  not  so.  In  his  first  account  he 
charged  the  guardian  with  it,  and  upon  exceptions  by  ap- 
pellees, the  chancellor  ruled  that  this  was  not  correct,  and 
referred  the  matter  again  to  the  master,  with  instructions 
that  the  guardian  was  not  to  be  charged  with  that  amount. 
It  would  have  been  a  contempt  on  the  part  of  the  master  to 
disregard  these  instructions,  and  might  have  been  supposed 
to  be  hardly  respectful,  perhaps,  in  the  counsel  for  appel- 
lants to  have  renewed  the  contestation  before  the  chancel- 
lor, as  they  must  have  done,  if  they  had  excepted  to  the  re- 
port for  the  same  matter  wliich  he  had  already  decided.  At 
any  rate,  it  was  not  necessary  they  should  have  done  so. 

We  are  of  opinion  that  the  guardian.  Bell,  should  be 
credited  with  the  value  of  the  horse  furnished  to  his  ward 
when  the  latter  was  compelled,  by  conscription,  to  enter  the 
Confederate  army,  and  joined  a  cavalry  company.  Bell  hav- 
ing become  liable  fcr  the  payment  of  the  horse  and  given  his 
note  therefor,  no  question  properly  arises  between  him  and 
the  ward's  administrator,  whether  the  note  was  paid  or  not. 
The  horse  was  paid  for,  so  far  as  the  latter  was  concerned. 
And  while  the  guardian  is  not  allowed  by  law  to  make  a 
profit  out  of  the  ward  by  his  dealings  with  the  latter,  and 
will  not  be  allowed  to  charge  him  with  more  than  an  article 
is,  under  the  circumstances,  worth,  although  the  guardian 
should  give  more  than  such  value  for  it,  the  ward  cannot  be 
heard  to  object  that  his  guardian  has  not  paid  the  promis- 
sory note  he  had  given  for  such  article,  if  there  was  no  fraud 
or  bad  faith  toward,  or  imposition  upon  the  ward. — See  Peter 
V.  Beverly,  10  Peters,  567. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  to  be  proceeded  with  according  to  the  views  ex- 
pressed in  this  opinion. 

Stone,  J.,  not  sitting. 


1875.]  OF  ALABAMA.  393 

[Busteed  v.  Parsons.] 


Busteecl  v.  Parsons. 

Trespass  for  False  Imprisonment. 

1.  Judge  ;  for  what,  civil  action  will  not  lie  against. — A  civil  action  will  not 
lie  against  a  judge  of  a  superior  court  of  general  jurisdiction,  for  acts  done  in 
his  judicial  capacity;  nor  where  ho  has  jurisdiction  of  the  subject  matter,  for 
errors  of  judgment  in  determining  that  the  facta  of  a  particular  case  bring  it 
within  that  jurisdiction. 

2.  Superior  courts  ;  what  are,  iciihin  the  meanimj  of  the  rule  — The  courts  of  the 
United  Stales  are  of  limited,  but  not  of  inferior  jurisdiction;  and  the  same 
principles  which  forbid  the  judges  of  superior  courts  of  general  jurisdiction 
from  being  called  in  question  in  a  civil  action,  for  acts  done  in  a  judicial  ca- 
pacity, apply  with  equal  force  to  the  judges  of  the  courts  of  the  United  States. 

3.  Same. — The  district  court  of  the  United  States  is  a  court  of  record  of  high 
dignity,  having  jurisdiction  of  nearly  all  crimes  against  the  United  States, 
and  among  them  of  violations  of  the  "Act  to  enforce  the  rights  of  citizens  of 
the  United  States  to  vote  in  the  several  States,"  &c. ;  and  it  being  within  the 
cognizance  of  the  judge  thereof  to  investigate  a  charge  of  such  offense,  his 
error  in  determining  that  an  affidavit  charged  an  offense  under  that  act,  and 
thereupon  causing  the  accused  to  be  arrested  on  warrant,  will  not  subject  the 
judge  to  a  civil  action  for  false  imprisonment. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  P.  T.  Sayre,  Esq.,  an  attorney  of  the  court, 
selected  by  the  parties  on  account  of  the  incompetency  of 
the  presiding  judge. 

The  appellee,  Lewis  E.  Parsons,  brought  his  action  of 
trespass  against  Richard  Busteed,  the  appellant,  to  recover 
two  hundred  and  fifty  thousand  dollars  damages  of  the  lat- 
ter, for  "maliciously  and  without  probable  cause  therefor, 
causing  the  plaintiff  to  be  arrested  and  imprisoned,  on  a 
charge  of  banding  and  conspiring  ^vith  one  Lazarus  J.  Wil- 
liams and  others  to  deprive  one  William  H.  Hunter  of  his 
right  as  a  member  of  the  General  Assembly  of  Alabama  to 
vote  for  a  United  States  senator  for  said  State  of  Alabama, 
for  three  days,  to-wit:  on  the  20th,  21st  and  22d  days  of 
February,  1873." 

The  defendant  pleaded  not  guilty,  and  also  a  special  plea 
as  follows:  That  on  the  19th  day  of  February,  1873,  one 
William  H.  Hunter  made  and  subscribed  before  E.  C.  V. 
Blake,  clerk  of  the  district  court  of  the  United  States  for  the 
middle  district  of  Alabama,  a  United  States  commissioner 
for  said  middle  district,  an  affidavit,  "that  within  twelve  days 
last  past,  within  the  county  of  Montgomery  and  State  of 
Alabama,  and  in  said  middle  district  of  Alabama,  Lewis  E. 
Parsons,  then  and  still  being  Speaker  of  the  House  oi  Rep- 


394  SUPREME  COURT  [Dec.  Term, 

[Busteed  v.  Parsons.] 

resentatives  of  the  State  of  Alabama,  and  a  member  of  said 
House,  and  L.  J.  Williams,  then  and  still  being  a  member  of 
said  House  of  Representatives,  and  with  many  others,  whose 
names  are  now  unknown,  in  the  district  aforesaid,  did  band 
and  conspire  together  with  intent  to  injure,  oppress,  threaten 
and  intimidate  W.  H.  Hunter,  who  then  was,  and  still  con- 
tinues to  be,  a  citizen  of  the  United  States,  and  a  member 
of  the  House  of  Representatives  of  the  General  Assembly  of 
Alabama,  and  desired  to  exercise  the  right  or  privilege  to 
vote   as   such   member  of  the   House   of  Representatives, 
during  the  present  session  of  said  General  Assembly,  and  in 
accordance  with  an  act  of  congress,  entitled  "an  act  to  reg- 
ulate the  time  and  manner  of  holding  elections  for  senators 
in  congress,"  approved  July  25th,  1866,  as  well  as  in  accord- 
ance with  an  act  of  congress  entitled  "an  act  to  enforce  the 
right  of  citizens  of  the  United  States  to  vote  in  the  several 
States  in  this  Union,  and  for  other  purposes,"  approved  May, 
31st,  1870,  for  a  senator  in  the  Congress  of  the  United  States 
from  the  State  of  Alabama,  as  the  successor  of  George  E. 
Spencer,  whose  term  of  office  as  senator  will  expire  on  the 
4th  day  of  March,  1873,  as  well  as  other  citizens  of  the  Uni- 
ted States,  who  were  then,  and  still  continue  to  be,  members 
of  the  said  House  of  Representatives  of  the  said  General 
Assembly,  and  desirous  as  such  members  to  exercise  the  said 
right  or  privilege  to  vote  for  a  senator  as  successor  to  said 
Spencer  during  the  present  session  of  the  said  General  As- 
sembly, and  in  accordance  with  the  said  several  acts  of  Con- 
gress, and  with  intent  to  prevent,  or  hinder  the  full  exercise 
and  enjoyment  by  said  W.  H.  Hunter,  as  well  as  by  said 
other  citizens  of  the  United  States,  and  of  said  State  of  Ala- 
bama, who,  like  said  W.  H.  Hunter,  then  were,  and  still  con- 
tinue to  be,  members  of  the  said  House  of  Represenatives 
and  of  said  General  Assembly,  and  desirous  as  such  to  vote 
for  a  senator  in  Congress  from  Alabama,  as  successor  of  said 
Spencer  in  said  office  of  senator,  of  the  right  or  privilege  of 
voting  as  members  of  said  House  of  Representatives  of  said 
General  Assembly,  during  the  present  session  of  said  Gen- 
eral Assembly  and  in  accordance  with  the  said  acts  of  Con- 
gress,   for    a   senator  in  Congress  from    Alabama,    as    the 
successor  of  said  Spencer,  which  right  or  privilege  to  vote 
during  the  present  session  of  said  General  Assembly,  and  in 
accordance  with  the  said  several  acts  of  Congress,  is  a  right 
or  privilege  granted  or  secured  to  said  W.  H.  Hunter,  as  well 
as  to  said  other  citizens,  who,. like  said  W.  H.  Hunter,  were, 
and  still  are,  members  of  said  House  of  Representatives  and 
of  the  said  General  Assembly,  by  the  Constitution  and  laws 
of  the  United  States."     The  plea  then  goes  on  to  aver^that 
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at  and  before  the  making  of  said  afiSdavit,  "defendant  was 
jndge  of  the  district  court  of  the  United  States  for  said  mid- 
dle district  of  Alabama,  and  that  said  district  court  had  ju- 
risdiction of  all  crimes  and  ofienses  committed  within  said 
middle  district,  against  the  provisions  of  the  act  of  Congress 
of  the  United*  States,  entitled  "an  act  to  enforce  the  right  of 
citizens  of  the  United  States  to  Yote  in  the  several  States  of 
this  Union,  and  for  other  purposes,"  approved  May  31st, 
1870,  and  that  the  said  affidavit  was  presented  to  him  as  such 
judge,  in  open  court,  while  he  was  presiding  as  judge  of  the 
said  district  court,  and  application  made  to  him  as  said  judge, 
by  W.  H.  Hunter,  to  exercise  his  authority  and  jurisdiction 
as  judge  of  said  district  court  therein  for  the  enforcement  of 
the  provisions  of  said  act  of  Congress  of  the  United  States, 
approved  May  31st,  1870,  and  which  application  was  made 
to  him  on  the  19th  day  of  February,  1873,  and  that  said  affi- 
davit being  presented,  and  said  application  made  to  him  as 
aforesaid,  he,  as  such  judge  of  such  district  court,  and  in  the 
exercise  of  his  power  and  authority  as  such  judge,  and  not 
otherwise,  on  the  19th  day  of  February,  1873,  signed  and 
issued  in  opeuvcourt,  and  whilst  presiding  as  judge  of  said 
district  court,"  a  warrant  for  the  arrest  of  plaintiff,  which 
warrant  was  in  the  usual  form,  &c.,  and  the  marshal,  to  whom 
it  was  directed,  arrested  plaintiff"  thereon,  and  "that  said  ar- 
rest is  the  arrest  and  imprisonment  complained  of,"  &c. 

The  plaintiff  demurred  to  the  special  plea,  on  the  gi'ound 
that  the  matters  and  things  set  forth  in  said  affidavit  of  said 
W.  H.  Hunter,  set  forth  in  the  plea,  did  not  constitute  any 
offense  upon  the  part  of  plaintiff,  against  the  laws  of  the 
United  States,  of  which  the  defendant,  as  judge  of  the  Uni- 
ted States  district  court,  had  jurisdiction.  The  demurrer 
was  sustained,  and  thereupon  a  trial  was  had  upon  issue 
joined  on  the  plea  of  not  guilty,  which  resulted  in  verdict 
and  judgment  for  the  plaintiff"  for  $2,000  damages. 

The  affidavit  of  Hunter,  the  warrant  of  arrest  thereon 
issued  by  defendant,  together  with  the  return,  were  read  in 
evidence,  and  it  was  shown  that  defendant  was  judge  of  the 
district  court  of  the  United  States  for  the  middle  district  of 
Alabama,  at  the  time  the  affidavit  was  made,  and  Avas  hold- 
ing court  when  said  affidavit  was  presented  to  him  by  Samuel 
F.  Rice,  an  attorney  of  that  court,  who  applied  for  a  warrant 
or  writ  of  arrest  against  the  plaintiff;  that  defendant  there- 
upon caused  the  writ  to  issue  and  plaintiff'  was  arrested  by 
virtue  thereof,  and  discharged  upon  his  own  recognizance, 
for  his  appearance  next  day,  and  upon  examination  before 
defendant  of  witnesses  the  next  day  and  the  day  thereafter, 
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plaintiff  was  discharged.  This  was  all  the  evidence  in  rela- 
tion to  the  matters  to  which  exception  was  reserved. 

The  court  charged  the  jury,  if  they  believed  from  the  evi- 
dence that  on  the  19th  day  of  February,  1873,  W.  H.  Hun- 
ter made  the  affidavit,  read  in  evidence,  and  defendant,  on 
that  affidavit,  as  judge  of  the  district  court  of  the  United 
States,  &c.,  issued  the  warrant  for  the  arrest  of  plaintiff,  and 
plaintiff  was  arrested  on  such  warrant,  the  defendant  was 
guilty  of  a  trespass  and  the  verdict  must  be  for  the  plaintiff. 
The  defendant  excepted  to  the  giving  of  this  charge,  and  also 
to  the  refusal  of  the  court  to  give  a  charge  requested  by  him, 
in  writing,  which  asserted,  in  substance,  that  if  the  arrest 
was  made  under  the  facts  stated,  the  jury  should  find  for  the 
defendant. 

The  charge  given,  and  the  refusal  to  charge  as  requested, 
and  the  action  of  the  court  in  sustaining  the  demurrer  to 
the  special  plea,  are  now  assigned  for  error. 

David  Clopton,  and  John  A.  Elmore,  for  appellant. — The 
acts  which  constitute  the  alleged  trespass,  were  performed 
by  the  defendant  in  the  exercise  of  his  authority  and  duty 
as  judge,  while  the  court  was  in  session,  and  done  in  open 
court.  The  court  had  jurisdiction  of  the  alleged  offense,  and 
where  there  is  jurisdiction  of  the  subject  matter,  there  is  no 
liabihty  on  the  part  of  the  judge. — 13  Wall.  351. 

When  the  affidavit  was  presented,  he  was  called  upon  to 
exercise  his  judicial  powers  and  judgment,  whether  or  not  an 
offense,  under  the  act  of  Congress,  had  been  committed.  If, 
in  his  judgment,  the  offense  had  been  committed,  his  duty 
was  to  issue  the  warrant,  and  he  is  not  civilly  liable  for  mere 
mistakes  of  judgment. — 3Iills  v.  Collett,  6  Bing.  85 ;  19  Eng. 
Common  Law  Eeports,  11.  Where  the  judge  of  a  criminal 
court,  invested  with  general  criminal  jurisdiction  over  of- 
fenses committed  within  a  certain  district,  holds  a  particular 
act  to  be  an  offense,  which  is  not,  by  law,  made  an  offense, 
and  proceeds  to  the  arrest  and  trial  of  a  party  charged  with 
such  act,  no  personal  liability  to  a  civil  action  for  such  acts 
would  attach  to  the  judge  ;  although  these  acts  would  be  in 
excess  of  his  jurisdiction  and  of  the  jurisdiction  of  the  court 
held  by  him.  These  are  particulars  for  his  judicial  consid- 
eration, whenever  his  general  jurisdiction  over  the  subject 
matter  is  invoked. — 13  Wall.  352. 

Blakey  &  Ferguson,  contra. — Any  judge  or  magistrate  who 
imprisons  a  person,  or  causes  his  property  to  be  seized,  is  a 
trespasser,  unless  the  proceedings  before  him  show  that  he, 
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as  such  judge,  or  magistrate,  had  jurisdiction. — 7  Bam.  & 
Cress.  536;  6  Adol.  &  Ell.  729 ;  6  Wheaton,  119. 

The  facts  set  forth  in  Hunter's  affidavit  showed  that  the 
court  had  no  jurisdiction,  and  the  judge,  in  granting  the  war- 
rant, became  a  trespasser — the  protection  that  the  law  gives 
him  ceased  with  his  jurisdiction. — Duckivorth  v.  Johnsc/n, 
7  Ala.;  Coyhs  v.  Withers,  36  Ala. 

The  U.  S.  district  court  had  no  jurisdiction  whatever  over 
the  subject  matter.  The  offense,  which  it  is  alleged  Parsons 
had  committed,  is  neither  within  the  letter  nor  spirit  of  the 
act  of  Congress  under  which  jurisdiction  is  claimed  ;  nor  can 
criminal  jurisdiction  be  given  by  implication. 

The  district  court  of  the  United  States  is  a  statutory  court, 
and,  therefore,  of  limited  jurisdiction.  It  has  only  such 
power  as  is  conferred  upon  it  by  Congress.  It  has  general 
jurisdiction  of  nothing — but  has  special  jurisdiction  of  such 
matters  as  are  given  to  it  by  Congress. — Kent's  Commen- 
taries, Vol.  1,  364,  373,  387. 

MANNING,  J. — Appellant  was  sued  in  this  action  of  tres- 
pass for  "maliciously  and  without  probable  cause  therefor, 
causing  the  plaintiff  [appellee],  to  be  arrested  and  impris- 
oned on  a  charge  of  banding  and  conspiring  with  one  Lazarus 
J.  WilHams  and  others  to  deprive  one  William  H.  Hunter  of 
his  right,  as  a  member  of  the  General  Assembly  of  Alabama, 
to  vote  for  an  United  States  senator  for  said  State."  There 
is  no  other  averment  in  the  complaint. 

To  this  defendant  pleaded — 1st,  Not  guilty.  2d.  That  he 
was  judge,  at  the  time,  of  the  District  Court  of  the  United 
States,  and  was  holding  the  same  in  and  for  the  Middle  Dis- 
trict of  Alabama,  at  Montgomery ;  and  that,  while  doing  so 
and  in  open  court,  said  William  H.  Hunter,  upon  his  affidavit, 
a  copy  of  which  is  set  forth  in  the  plea,  prayed  the  court 
for  a  warrant  for  the  arrest  of  appellee,  Parsons,  and  one 
WiUiams,  for  having  banded  and  conspired  with  each  other 
and  with  other  persons  unknown,  to  injure,  oppress,  intimi- 
date and  threaten  him.  Hunter,  with  intent  to  prevent  him 
and  others  who,  with  him,  were  members  of  the  General  As- 
sembly of  Alabama  from  voting  as  such,  as  they  were  enti- 
tled and  desired  to  do,  for  a  senator  from  Alabama  in  the 
Congress  of  the  United  States,  in  violation  of  an  act  of  Con- 
gress, approved  July  25th,  1866,  "  To  regulate  the  time  and 
manner  of  holding  elections  for  senators  in  Congress" — and 
also  of  "An  act  to  enforce  the  right  of  citizens  of  the  United 
States  to  vote  in  the  several  States  of  this  Union  and  for 
other  purposes,"  approved  May  31st,  1870 ;  that  said  District 
Court  had  jurisdiction  of  aU  crimes  and  offenses  against  the 
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provisions  of  the  act  last  aforesaid  committed  within  the 
said  Middle  District ;  and  that  as  judge  thereof,  and  not 
otherwise,  and  upon  said  affidavit  and  application  so  pre- 
sented, he  caused  to  be  issued  a  w^arrant,  or  writ  of  arrest,  a 
copy  of  which  is  set  forth  in  the  plea,  commanding  the  mar- 
shal to  bring  appellee  and  said  Williams  before  him  as  such 
judge — by  virtue  of  which  warrant  or  writ  the  marshal  ar- 
rested appellee;  and  that  the  arrest  so  made  is  the  act 
complained  of  in  this  cause  as  a  trespass. 

A  demurrer  was  interposed,  on  the  ground  that  the  matters 
set  forth  in  the  affidavit  of  Hunter,  contained  in  the  plea,  did 
not  show  that  appellee.  Parsons,  had  committed  any  offense 
against  the  laws  of  the  United  States  of  which  the  defendant, 
as  judge  of  the  District  Court  of  the  United  States,  had  juris- 
diction ;  which  demurrer  was  sustained,  and  the  parties  went 
to  trial  upon  issue  to  plea  of  not  guilty. 

There  may  have  been  (and  it  is  said  there  were)  exasper- 
ating circumstances  of  a  political  nature  in  this  transaction ; 
but  if  there  were  the  record  does  not  disclose  any.  And, 
although  it  is  mentioned  in  Hunter's  afl&davit,  that  appellee 
was  Speaker  of  the  House  of  Representatives  of  Alabama, 
it  is  not  alleged  in  the  pleadings  or  shown  by  the  evidence, 
that  such  was  the  fact ;  and,  of  course,  it  is  not  shown  that 
there  was  any  interference  with  his  free  action  in  that  office. 
No  merely  political  matter  constitutes  any  part  of  the  case. 

The  question  presented  for  our  consideration  is,  whether 
or  not  appellant,  the  judge  of  the  district  court  aforesaid — 
for  his  participation  as  such  judge  in  the  proceedings  upon 
the  complaint  of  Hunter — is  liable  civiliter  to  the  plaintiff 
below  in  damages. 

By  section  3  of  an  act  of  August  23, 1842,  (5  Stat,  at  Large, 
617),  it  was  enacted  that  "the  District  Courts  of  the  United 
States  shall  have  concurrent  jurisdiction  with  the  circuit 
courts  of  all  crimes  and  offenses  against  the  United  States, 
the  punishment  of  which  is  not  capital."  By  section  8  of 
the  act  above  referred  to  of  May  31, 1870,  "  To  enforce  the 
right  of  citizens  of  the  United  States  to  vote,"  &c.,  it  is  en- 
acted that  "  the  District  Courts  of  the  United  States,  within 
their  respective  districts,  shall  have,  exclusively  of  the  courts 
of  the  several  States,  cognizance  of  all  crimes  and  offenses 
committed  against  the  provisions  of  this  act."  And,  as 
judge  of  said  district  court,  defendant  had  authority  to  cause 
any  person  duly  charged  with  the  cbmmission  of  any  crime 
or  offense  against  the  United  States,  to  be  arrested,  and  make 
inquiry  thereof,  and  cause  the  offender  to  be  imprisoned  or 
bailed,  if  the  evidence  should,  in  his  opinion,  justify  it,  for 
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trial  before  such  court  of  the  United  States  as  had  cognizance 
of  the  offense. 

The  question  of  the  habiHty  of  a  judge  to  the  action  of 
trespass  by  a  person  aggrieved  by  his  action,  was  discussed 
with  great  learning  and  ability  in  Yates  v.  Lansing,  (5  J.  R. 
282,)  by  Kent,  Ch.  J. ;  and  that  case  has  ever  since  been 
considered  as  having  conclusively  determined  the  law  on  that 
subject.  In  reviewing  the  precedents,  he  cited  that  of  Floyd 
V.  Barker,  (12  Co.  23,)  in  which  Sir  Edwaed  Coke  and  all  the 
judges  agreed,  "  that  if  the  judges  of  the  realm  who  have  the ' 
administration  of  justice,  were  to  be  drawn  in  question,  ex- 
cept it  be  before  the  King  himself,  it  would  tend  to  the  slan- 
der of  justice,  and  those  who  were  most  sincere  would  not 
be  free  from  continual  calumniations."  In  Hammond  v. 
Hoivdl,  (1  Mod.  184 ;  2  Mod.  213,)  of  which  Chief  Justice 
Kent  remarks,  "  the  act  of  the  defendant  was  admitted  to 
have  been  illegal,  and  no  doubt  it  struck  the  court  as  a  high- 
handed and  arbitrary  measure,"— the  judges  said  that  "no 
authority,  or  semblance  of  an  authority,  had  been  urged  for 
an  action  against  a  judge  of  a  court  of  record  for  doing  any 
thing  as  judge ;  that  this  was  never  before  imagined,  and  no 
action  would  lie  against  a  judge  for  a  wrongful  committal, 
any  more  than  for  an  erroneous  judgment ;  that  though  the 
defendant  acted  erroneously,  he  acted  judicially,  and  if  what 
he  did  was  corrupt,  complaint  might  be  made  to  the  King, 
and  if  erroneous  it  might  be  reversed."  After  referring  to 
other  English  cases — in  one  of  which  that  "  sound  judge  and 
inflexible  patriot,"  Sir  John  Holt,  made  similar  observa- 
tions— Chief  Justice  Ejent  alludes  to  that  of  Phelps  v.  SiU, 
(1  Day's  Cases  in  Error,  315,)  in  which  the  Supreme  Court  of 
Connecticut  hold,  that  "it  was  a  settled  principle  that  a  judge 
is  not  to  be  questioned,  in  a  civil  suit,  for  doing,  or  for  neg- 
lecting, or  refusing  to  do,  a  particular  ofiicial  act  in  the  exer- 
cise of  judicial  power," — and  add  that  "  no  man  would  accept 
the  office  of  a  judge,  if  his  estate  were  to  answer  for  every 
error  in  judgment,  or  if  his  time  and  property  were  to  be 
wasted  in  litigations  with  every  man  whom  his  decisions 
might  oflfend."  Chief  Justice  Kent  goes  on  to  say  :  "Judicial 
exercise  of  power  is  imposed  upon  the  courts.  They  must 
decide  and  act  according  to  their  judgment,  and  therefore, 
the  law  will  protect  them."  And  he  concludes  his  opinion 
with  the  just  observations,  that  "Whenever  we  subject  the 
established  courts  of  the  land  to  the  degradation  of  private 
prosecution,  we  subdue  their  independence.  Instead  of  being 
venerable  before  the  public,  they  become  contemptible ;  and 
we  thereby  embolden  the  licentious  to  trample  upon  every 
thing  sacred  in  society,  and  to  overturn  those  institutions 
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which  have  hitherto  been  deemed  the  best  guardians  of  civil 
liberty." 

This  decision  of  the  Supreme  Court  of  New  York,  affirmed 
by  the  Court  of  Errors,  was  approved  in  this  State  in  a  case 
in  which  a  judge  of  probate  was  sued  on  his  bond  for  failing 
to  require  the  guardian  of  the  plaintiff  to  renew  his  bond,  or 
to  give  further  security,  when  that  first  given  had  become 
insufficient.  The  determination  of  this  last  matter  was  held 
to  be  a  judicial  function.  In  referring  to  this  decision  in 
Yates  V.  Lansing,  Chilton,  C.  J.,  said :  "  The  wisdom  and  sound 
policy  of  this  rule  is  apparent  to  every  one  who  has  correct 
views  of  the  administration  of  justice ;  for  if  a  judge  is  liable 
to  answer  in  a  civil  suit  for  his  acts,  *****  the 
citizens  would  soon  lose  all  respect  for  the  law  and  rever- 
ence for  those  who  administer  it.  Indeed,  the  independence 
of  the  judiciary,  the  great  conservative  department  in  all 
well  regulated  government,  would  be  destroyed,  and  no  man 
would  hold  the  office  of  judge,  at  the  peril  of  being  thus 
arraigned  for  every  judgment  he  pronounces." — Hamilton  v. 
Williams,  26  Ala.  529. 

It  would  be  but  superfluous  to  add  any  thing  of  our  own, 
to  views  so  well  expressed  by  others. 

If  it  be  objected  that  such  a  doctrine  might  be  used  as  a 
shield  for  the  protection  of  unscrupulous,  arbitrary  and  cor- 
rupt men  in  judicial  offices,  it  must  be  admitted  that  to  some 
extent  this  is  true.  An  immunity  which  is  essential  to  the 
encouragement  and  support  of  good  men  in  the  independent 
and  impartial  exercise  of  their  authority,  and  performance 
of  their  duties  as  magistrates,  by  means  whereof  only  the 
peace  and  good  order  of  society  can  be  preserved,  a  bad  man 
in  office  may  avail  himself  of,  for  exemption  from  deserved 
penalties. 

But  as  said  by  Ch.  Baron  Kelly,  of  the  Court  of  Exchequer, 
in  the  late  case  of  Scott  v.  Stansfield :  "This  provision  of  the 
law  is  not  for  the  protection  or  benefit  of  a  malicious  or  cor- 
rupt judge,  but  for  the  benefit  of  the  public,  whose  interest  it 
is  that  the  judges  should  be  at  liberty  to  exercise  their  func- 
tions with  independence  and  without  fear  of  consequences." 
Said  Martin,  Baron,  on  the  same  occasion:  "What  judge 
could  try  a  case  with  any  degree  of  independence,  if  he  was 
to  be  afterwards  subject  to  have  his  conduct  in  the  adminis- 
tration of  justice  commented  upon  to  a  jury,  and  the  propri- 
ety of  it  determined  by  them  ?  It  appears  to  me  that  the 
opinion  expressed  by  Chief  Justice  Kent,  in  the  American 
case  cited,  puts  this  matter  upon  its  proper  foundation,  and 
states  that  which  is  both  sound  law  and  good  sense  in  refer- 
ence to  it."     "It  does  not  follow,"  added  Channell,  Baron, 
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"  from  the  decision  which  we  now  pronounce,  that  a  county 
court  judge  may  so  misconduct  himseK  with  impunity. 
The  Lord  Chancellor  may,  if  he  think  it  expedient,  remove 
him  from  such  office ;  but  no  action  will,  in  my  opinion,  he 
against  him  for  any  thing  done  in  his  judicial  capacity." — 
Scott  V.  Stansfidd,  3  Law  Eep.  Exch,  220. 

Finally,  the  Supreme  Court  of  the  United  States,  in  Brad- 
ley V.  Fisher,  say :  "  In  this  country  the  judges  of  the  supe- 
rior courts  of  record,  are  only  responsible  to  the  people  from 
whom  they  receive  their  commissions,  for  the  manner  in 
which  they  discharge  the  great  trusts  of  their  office.  If  in 
the  exercise  of  the  powers  with  which  they  are  clothed  as 
ministers  of  justice,  they  act  with  partiality,  or  maliciously, 
or  corruptly,  or  arbitrarily,  or  oppressively,  they  may  be 
called  to  account  by  impeachment,  and  suspended  or  removed 
from  office."— 13  Wall.  335. 

But  on  behalf  of  appeUee  (plaintiff  below)  it  is  further 
insisted,  (1st)  that  appellant  was  a  judge  of  a  court  of  such 
limited  and  special  statutory  jurisdiction  that  the  doctrine 
of  the  cases  we  have  cited  is  not  applicable  to  him — and  (2d) 
that  he  was  wholly  without  jurisdiction  of  the  subject  matter 
of  the  charge  made  by  Hunter  against  appellee,  instead  of 
acting  in  excess  merely  of  his  jurisdiction  ;  and  it  is  argued 
that  the  class  of  cases  by  which  appellant  should  be  judged, 
are  such  as  those  of  Sastiett  v.  Weathers,  21  Ala.  673 ;  Coyle 
V.  Withers,  36  Id.  320;  Bramwell  v.  Penmck,  7B.&C.  526; 
Kitchen  v.  Shaw,  7  Ad.  &  El.  729. 

We  do  not  concur  in  these  views.  The  courts  of  the  Uni- 
ted States  are  courts  of  limited,  but  not  of  inferior  jurisdi(j- 
tion.  Their  judgments  are  conclusive  between  the  parties 
until  reversed,  although  the  jurisdiction  do  not  appear  upon 
the  record. — McCormick  v.  Sullivant,  10  Whea.  192 ;  Ex  parte 
Watkins,  3  Pet.  193 ;  Kennedy  v.  Ga.  State  Bank,  8  How.  586. 

The  district  court,  as  we  have  seen,  has  jurisdiction  of 
almost  all  crimes  against  the  United  States,  and  is  a  court 
of  record,  of  high  dignity  and  extensive  authority.  Its  judge 
is  entitled  to  invoke  the  same  rules  of  law  for  lus  protection 
that  are  applicable  to  judges  of  superior  courts  in  the  several 
States.  Crimes  and  offenses  against  the  provisions  of  the 
act  of  Congress  of  May  31st,  1870,  above  referred  to,  were 
within  the  jurisdiction  of  the  court  of  which  appellant  was 
judge,  and  within  his  cognizance  as  judge  thereof  for  inquiry. 
Hunter  complained,  under  oath,  that  an  offense  prohibited 
by  that  statute  had  been  committed  by  appellee  against  him. 
The  affidavit  did  not  specify  the  means  by  which  the  object 
of  the  conspiracy  to  intimidate,  injure  and  oppress  him,  with 
intent  to  prevent  him  from  voting  for  senator,  which  was 
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charged  therein,  was  to  be  accomplished ;  but  it  charged 
such  an  offense,  and  that  it  was "  in  violation  of  the  statute. 
Able  counsel,  whose  duty  it  was,  not  to  sue  out  such  a  war- 
rant, unless  he  believed  that  the  law  and  facts,  under  the  con- 
struction which  the  federal  courts  would  put  upon  the  statute, 
made  out  the  offense,  presented  the  affidavit  and  made  the 
application.  Whether  or  not  the  facts  alleged,  or  to  be 
proved,  showed  that  the  offense  was  committed,  was  a  ques- 
tion to  be  determined  by  a  judicial  consideration  of  the  law 
and  e%ddence ;  and  this  was  to  be  done  without  aid  from  the 
decision  since  made,  of  the  federal  supreme  court  in  the 
Grant  Parish  case.  The  question  was  clearly  within  the 
cognizance  of  appellant ;  and  whether  his  decision  of  it  was 
right  or  wrong,  he  was  not  responsible  therefor  in  a  civil 
action  to  any  individual. 

In  the  similar  case  of  3Iills  v.  Collett,  (6  Bingh.  11,)  where 
a  magistrate  in  England  was  sued  for  having  committed  the 
plaintiff  for  a  felony  upon  an  affidavit  of  facts  which  did  not 
constitute  such  an  offense,  Tindall,  C.  J.,  held:  "If  a  party 
charged  with  an  offense  be  brought  before  a  magistrate,  he 
must  exercise  a  judgment  on  the  case,  and  he  is  not  liable 
for  a  mere  error  of  judgment." 

And  in  Bradley  v.  Fisher,  (supra.)  Judge  Field  said : 
"  Where  jurisdiction  over  the  subject  matter  is  invested  by 
the  law  in  the  judge,  or  in  the  court  which  he  holds,  the 
manner  and  extent  in  which  the  jurisdiction  shall  be  exer- 
cised, are  generally  as  much  questions  for  his  determination, 
as  any  other  questions  involved  in  the  case,  although  upon 
the  correctness  of  his  determination  in  these  particulars,  the 

validity  of  his  judgments   may   depend 

Indeed.,  some  of  the  most  difficult  and  embarrassing  ques- 
tions which*  a  judicial  officer  is  called  upon  to  consider  and 
determine,  relate  to  his  jurisdiction,  or  that  of  the  court  held 
by  him,  or  the  manner  in  which  the  jurisdiction  shall  be  ex- 
ercised. And  the  same  principle  of  exemption  from  liability 
which  obtains  for  errors  committed  in  the  ordinary  prosecu- 
tion of  a  suit  where  there  is  jurisdiction  of  both  subject  and 
person,  applies  in  cases  of  this  kind  and  for  the  same  rea- 
sons." 

The  city  court  erred  in  sustaining  the  demurrer  to  appel- 
lant's second  plea — and  in  the  charge  given,  and  in  the  refusal 
to  charge  as  requested.  Let  its  judgment  be  reversed  and 
the  cause  be  remanded. 

Stone,  J.,  not  sitting. 

Vol,  lit. 
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County  of  Dallas  ^^  Timberlake  et  al. 

Bill  in  Equity  by  County  against  Tax  Collector,  and  several  Sets 
of  Sureties  on  official  Bonds  for  accoimt,  discovery,  &c. 

BUI ;  what  not  liable  to  objection,  on  rjround  of  viuUifariousness,  misjoinder  of 
parliet,  want  of  equity,  &c. — Tho  county  of  Dallas  filed  a  bill  against  its  late 
tax  collector,  the  sureties  on  his  original  bond,  the  sureties  upon  other  addi- 
tional bonds  given  during  his  term,  and  against  slieuees  of  property  fraudu- 
lently convtyed  by  the  principal  and  sureties,  &c.  It  alleged  that  during  each 
of  the  periods  between  the  dates  of  the  several  bonds,  the  collector  had  made 
false  and  fraudulent  additions  of  the  assessed  value  of  the  property,  on  which 
it  was  his  duty  to  collect  taxes,  greatly  lessening  the  amount;  that  he  had  col- 
lected taxes  of  persons  failing  to  paj'  in  former  years,  or  who  had  not  been  as- 
sessed, and  made  no  report  of  tho  same,  and  of  which  complainant  could  ob- 
tain no  information;  that  he  had  refused  to  exhibit  his  stub-book,  showing  to 
whom  he  had  issued  receipts  for  taxes  and  for  what  sums;  that  by  such  means 
complainant  was  prevented  from  obtaining  evidence  of  the  amounts  due  the 
county,  which  amounted  to  a  large  sum ;  that  the  collector  and  several  sureties, 
in  order  to  avoid  liability,  had  fraudulently  sold  and  transferred  their  prop- 
erty, much  of  which  was  unknown  to  complainant,  and  have  become  insol- 
vent, &c. ;  that  certain  described  lands,  on  which,  it  is  averred,  the  tax  col- 
lector's bonds  operated  as  liens  for  taxes  not  paid  over,  &c. ,  were  transferred 
by  the  principal  and  his  sureties,  after  his  defaults,  to  persons  in  collusion 
with  the  sureties,  &c.  The  bill  prayed  an  account  of  the  taxes  collected;  for 
discovery  as  to  the  amount  thereof,  and  the  production  of  the  stub-books;  for 
a  discovery  of  the  property  of  the  principal  and  certain  sureties,  which  had 
been  conveyed,  subject,  as  the  bill  alleged,  to  the  lien  of  the  bonds;  for  an  as- 
certainment of  the  times  when  the  several  defaults  occurred;  for  the  setting 
aside  of  the  conveyances,  &c.,  and  for  an  enforcement  of  the  lien,  by  a  sale 
of  the  property  subject  to  it,  to  pay  the  amount  due,  and  for  general  relief. 
Held  : 

1.  Tho  bill  plainly  presented  a  case  for  equitable  cognizance.  Under  §  44 
of  the  revenue  law  of  1868,  the  lien  of  the  tax  collector's  bond  attaches  from 
the  date  of  his  default,  and  there  being  several  sets  of  sureties,  and  defaults 
occurring  after  the  date  of  each  of  the  additional  bonds,  some  of  the  sureties, 
under  the  provisions  of  the  statute  (R.  C,  §$  180-181)  being  responsible  for 
the  whole  time,  but  answerable  only  jointly  with  the  sureties  upon  such  addi- 
tional bonds,  for  defaults  occurring  after  they  were  executed,  and  the  rights  of 
alienees  of  property  of  the  sureties  depending  upon  the  date  of  such  defaults, 
a  court  of  equity  is  the  only  tribunal  in  which  parties  with  such  diverse  and 
conflicting  interest  can  be  brought  together,  and  their  respective  rights  and 
liabilities  properly  adjudicated. 

Apart  from  this,  the  bill  presents  a  case  not  only  of  matters  of  account,  but 
of  agency,  where  the  principal  fraudulently  alters  his  books,  and  withholds 
from  his  principal,  evidence  of  transactions  with  a  multitude  of  persons,  ren- 
dering necessary  a  resort  to  equity  for  discover^',  and  to  compel  the  production 
of  books,  without  which  the  principal  can  not  be  informed  of  the  state  of  the 
accounts. 

2.  The  one  pervading  purpose  of  the  bill  is  to  compel  payment  of  money 
due  complainant  from  the  tax  collector  and  his  sureties,  and  out  of  property 
which  they  contracted  should  be  liable  therefor,  all  the  defendants  being 
either  liable  on  the  bonds,  or,  as  claimants  of  property  on  which  the  bonds 
operated  as  liens;  and  hence,  the  bill  is  not  multifarious. 
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3.  The  lien  of  the  bond  is  not  a  mere  creature  of  statute,  enforceable  only 
by  execution  at  law,  but  is  a  lien  arising  by  contract;  and  not  being  capable 
of  enforcement  until  a  judicial  ascertainment  of  the  amount  for  which  it  shall 
operate  as  a  lien,  a  court  of  equity,  in  a  case  like  the  present,  is  a  proper  tri- 
bunal in  which  to  have  such  lien  ascertained  and  enforced. 

4.  The  summary  remedy  given  by  statute,  against  defaulting  tax  collectors 
and  their  sureties,  for  the  collector's  defalcations,  is  merely  cumulative,  and 
does  not  exclude  the  ordinary  remedies  for  the  recovery  of  money  not  jnid 
over,  whenever  suit  therefor  is  maintainable,  either  at  law  or  in  equity. 

5.  "Judgment,"  7neaninr/ of,  as  used  in  section  ii:  of  revenue  law. — The  word 
"judgment,"  as  used  in  section  41  of  the  revenue  law  of  1868,  with  reference 
to  the  tax  collector's  bond  operating  as  a  lien,  for  any  "judgment  which  may 
be  rendered  against  him  in  an  official  capacity,''  &c.,  includes  any  judgment 
rendered  against  him  as  an  individual  for  an  official  delinquency,  whether  it 
be  a  judgment  in  a  court  of  law  or  the  decree  of  a  court  of  equity. 

6.  Defendant,  when  can  not  complain  thai  sworn  answer  is  waived,  &c.  — Where  the 
case  is  such  that  the  answer  of  one  defendant  is  not  evidence  against  his  co- 
defendants,  it  is  gpt  ground  of  objection  to  the  bill,  that  it  requires  sworn 
answers  of  some  of  the  defendants,  and,  under  our  rules  of  practice,  waives 
answer  on  oath  as  to  others. 

ApPEAii  from  Chancery  Court  of  Dallas. 
Heard  before  Hon.  Chaeles  Tuenek. 
The  opinion  states  the  case. 

J.  C.  CoMPTON,  and  Beooks,  Haeealson  &  Eoy,  for  appel- 
lant.— It  is  not  important  that  the  statute  says  that  the  lien 
on  the  property  of  the  tax  collector  shall  be  "for  the  amount 
of  any  judgment  which  may  be  rendered  against  him  in  his 
official  capacity ;"  for,  the  judgment  is  only  the  mode  of  as- 
certaining the  amount  of  the  default — nothing  more ;  the 
lien  existed  before  the  recovery  of  the  judgment.  The 
statute  provides  that  the  bond  shall  operate  as  a  lien  from  its 
execution.  No  hen  for  the  security  of  a  debt  is  ever  en- 
forced without  ascertaining  the  amount  of  the  debt  by  the 
judgment  of  a  court ;  it  would  be  impossible  to  know  the 
amount  of  the  default  or  debt  until  it  was  ascertained  by 
judgment,  and  the  judgment  could  be  obtained  either  in  a 
court  of  law  or  of  equity.  The  statute  provides  that  the 
bond  of  the  tax  collector  shall  operate  as  a  lien  upon  his 
property  from  the  date  of  its  execution,  and  on  the  property 
of  his  securities  from  the  date  of  his  default.  It  is  argued 
in  behalf  of  the  securities  that  the  defaiiU  dates  from  the  re- 
covery of  the  judgment,  and  that,  therefore,  the  lien  on  the 
property  of  the  securities  also  dates  from  the  recovery  of 
the  judgment ;  but,  it  is  too  clear  for  argument  that  the  de- 
fault must  exist  before  the  recovery  of  the  judgment,  else  no 
judgment  could  be  recovered.  In  a  court  of  law  the  judg- 
ment could  not  be  evidence  of  the  specific  time  when  the  de- 
fault was  committed,  but  would  be  simply  evidence  of  the 
fact  that  a  default  had  been  committed,  and  of  the  amount 

Vol.  uv. 
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thereof,  and  in  order  to  enforce  a  lien  upon  the  property  of 
the  securities  against  a  purchaser,  it  would  be  necessary  to 
resort  to  chancery  to  ascertain  the  date  of  the  default. 

The  statute  certainly  intended  to  create  a  lien  which  did 
not  exist  before.  If  so,  what  is  the  nature  of  this  lien  and 
when  does  it  begin  ?  If  the  legislature  designed  to  provide 
that  the  judgment  should  be  a  Hen,  they  did  the  thing  which 
was  entirely  unnecessary,  for,  by  the  general  law,  a  judgment 
is  a  lien  from  its  date.  The  statute  does  not  provide  for  a 
lien  founded  on  a  judgment  or  growing  out  of  the  same,  but 
expressly  that  the  bond  shall  operate  as  a  lien  on  the  prop- 
erty of  the  tax  collector  from  the  date  of  its  execution,  and 
on  the  property  of  his  securities  from  the  date  of  his  default. 
Each  set  of  sureties  must  answer  for  their  own  defaults. — 
WiUiams  v.  Boring,  17  Ala.  524,  and  cases  cited. 

The  sureties  on  the  bonds  in  operation  at  the  time  of  each 
default  are  liable  for  that  default.  Successive  securities  are 
liable  for  money  then  held  and  not  paid  over  at  the  time  they 
became  securities,  and  if  money  was  converted  at  the  time 
of  their  continuance  on  the  bond,  no  matter  when  received, 
they  are  liable  for  it. —  Toionsend  v.  Everett,  4  Ala.  607-611 ; 
Moore  v.  3Iadison  Co.,  38  Ala.  671. 

The  bill  alleges  facts  of  which  the  complaint  cannot  make 
proof  without  a  discovery,  therefore,  as  a  bill  for  discovery  it 
IS  good,  although  it  is  not  a  bill  for  that  purpose  alone,  and 
contains  other  matters  which  give  jurisdiction  to  a  chancery 
court. — 1  Story's  Eq.  Juris.,  §  74,  a,  h,  c,  d;  Story's  Eq.  PL; 
Lucas  V.  Bank  of  Darien,  2  Stewart,  280 ;  Horton  v.  Mosely, 
17  Ala.  794;  Perrine  v.  Carlisle,  19  Ala.  686. 

The  defendants  objection  to  the  bill  of  complaint  for  mul- 
tifariousness is  groundless.  They  seem  to  overlook  the  fact 
that  there  was  but  one  tax  collector,  and  but  one  line  of  offi- 
cial duty,  and  that  each  and  all  of  his  securities  are  more  or 
less  liable  for  the  manner  in  which  he  has  discharged  the 
duties  of  his  office  and  are  responsible  for  the  money  which 
he  has  collected  and  failed  to  pay  over.  He  and  some  of  his 
securities  are  on  all  the  bonds.  If  all  his  securities  are  liable 
for  all  his  defaults,  they  certainly  are  proper,  if  not  necessary 
parties.  If  a  portion  of  his  securities  are  liable  for  some  of 
his  defaults  only,  and  others  for  all,  then  it  is  absolutely 
necessary  to  make  them  all  parties  to  ascertain  their  re- 
spective liabilities.  The  purchasers  of  the  property  from  the 
sureties  are  made  parties  to  the  suit,  and  as  all  of  these,  as 
alleged  in  the  bill,  purchased  with  notice  of  the  defaults  of 
the  tax  collector. 

The  bill  is,  therefore,  not  multifarious ;  see  authorities. — 
Kennedy  v.  Kennedy,  2  Ala.  572  ;  Story's  Eq.  PI.  §§  533,  534, 
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539 ;  Boyd,  Adtrir,  v.  Hunter,  44  Ala.  718 ;  Donehon  v.  Posey 
et  al,  13  Ala.  752;  HaJMead  v.  Sliepard,  23  Ala.  569;  FeMer 
et  al.  V.  Davis,  17  Ala.  418 ;  Horton  v.  Sledc/e,  29  Ala.  478. 

Morgan,  Lapsley  &  Nelson,  contra. — It  is  a  condition  of 
tlie  lien  given  by  the  revenue  law  upon  which  alone  it  can 
have  any  other  than  a  mere  potential  legal  existence,  that 
judgment  shall  be  rendered  against  the  tax  collector  in  his 
official  capacity.  No  other  mode  of  establishing  the  lien  is 
provided,  nor  of  fixing,  as  against  the  sureties,  the  time  when 
it  begins  to  operate. 

This  period  differs  in  the  cases  of  the  principal  and  his 
sureties.  A  judicial  condemnation  is  thus  provided  for,  which 
must  precede  any  assertion  of  the  lien  by  judicial  procedure. 

The  lien  created  by  this  statute  is  not  a  preference  lien,  like 
a  lien  for  taxes,  as  described  in  Glidney  v.  Devoors,  8  Geo. 
Rep.  879,  nor  has  it  any  such  priority  as  is  given  under  the 
statutes  of  the  United  States,  as  described  in  Conrad  v.  The 
Atlantic  Insurance  Go.  of  N.  Y.,  1  Peters,  386.  It  is  the  sim- 
plest form  of  lien  created  by  statute  without  any  definition, 
except  such  as  belongs  to  the  word  "lien,"  and  without  any 
capacity  of  being  enforced,  except  by  some  procedure  based 
upon  a  judgment ;  and  until  it  is  so  established  it  is  a  mere 
potential  right  of  satisfaction  out  of  the  property  of  the  par- 
ties bound  on  a  tax  collector's  bond. 

The  lien  declared  by  the  act  of  1868  is  a  means  simply  of 
collecting  from  the  tax  collector  and  his  sureties  the  taxes  he 
had  collected  from  the  people,  and  our  legislature  wisely,  and 
in  conformity  to  constitutional  requirements,  provided  that 
a  judgment  against  the  tax  collector  in  his  official  capacity 
should  precede  any  attempt  by  the  State  to  enforce  the 
lien. — Blackwell  on  Tax  Titles,  pp.  38  to  42,  and  pp.  217  to 
221 ;  Fretwell  v.  McLemore,  52  Ala. 

The  bill  in  this  case  is  designed  to  ascertain  the  default  of 
the  tax  collector ;  to  distribute  the  burthen  of  it  upon  his 
sureties,  and  also  between  the  sureties  on  several  sets  of 
bonds,  to  fasten  the  lien  on  the  property  of  the  tax  collector 
and  his  sureties ;  to  set  aside  alleged  fraudulent  conveyances 
of  property  made  by  some  of  the  sureties. 

If  the  case  made  by  the  bill  was  one  unquestionably  within 
the  jurisdiction  of  a  court  of  equity,  the  melange  presented 
in  this  sweeping  effort  to  unite  distinct  and  repugnant  rights 
in  one  litigation  would  be  fatal  to  it. 

But  the  whole  case  depends  upon  the  supposed  power  of  a 

court  of  chancery  to  render  a  judgment  upon  a  tax.  collector's 

bond  in  a  suit  against  him  "in  his  official  capacity"  for  an 

alleged  default,  and  then  as  a  consequence  of  such  judgment, 
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to  proceed  to  its  collection  by  decrees  of  condemnation 
against  property  held  by  him  or  his  sureties  at  the  time  the 
bill  was  filed  and  before  that  time. 

The  power  of  a  court  of  equity,  whatever  it  may  be,  to  en- 
force a  statutory  or  other  lieu,  must  depend,  under  this 
statute,  upon  its  power  first  to  render  judgment  against  a  tax 
collector  sued  in  his  official  character.  It  is  a  petUio  principii 
to  say  that  because  a  lien  may  follow  the  judgment,  which  it 
can  enforce,  that  the  chancery  court  may  render  the  judg- 
ment in  order  to  create  this  jurisdiction,  or  to  provide  a 
foundation  on  which  the  lien  may  be  based. 

This  is,  to  all  intents  and  purposes,  a  mere  suit  on  the 
bond  for  damages  for  its  breach.  In  this  phase  of  the  case 
the  bill  contains  no  more  and  no  less  than  is  necessary  in  an 
action  at  law  upon  the  bond.  As  to  the  hen  claimed  in  the 
bill,  it  is  alleged  to  be  a  mere  statutory  lien.  It  contains  no 
element  or  incident  that  gives  to  it  any  peculiar  claim  upon 
the  power  of  a  court  of  chancery.  It  is  not  of  that  class  of 
liens,  or  more  properly  charges,  which  give  to  chancery  an 
original  ground  of  jurisdiction. — Peck  v.  Jenness,  7  How.  (U. 
S.)  p.  620 ;  Gilman  v.  Broum,  1  Mason,  p.  221 ;  Brace  v. 
Dutchess  of  Marlborough,  2  P.  Williams,  491. 

MANNING,  J.— The  bill  in  this  cause  was  filed  on  behalf 
of  the  county  of  Dallas,  complainant,  against  J.  C.  S.  Tim- 
berlake, late  tax  collector  of  that  county  from  September  6tli, 
1870,  to  June  2d,  1871,  and  against  his  sureties  in  the  origi- 
nal and  several  subsequent  official  bonds,  the  latter  given 
upon  the  requirement  of  the  probate  judge,  on  report  being 
made  by  the  grand  jury  of  the  insufficiency  of  the  security, 
except  the  last  bond,  dated  March  18th,  1871,  which  defend- 
ant, Virgil  G.  Weaver  (it  is  alleged)  insists  was  required  to 
be  given  on  a  petition  by  him  asking  to  be  released  from  his 
liability  by  a. preceding  bond  of  February,  1871. 

The  bill  alleges  that  during  each  of  the  periods  between 
the  dates  of  his  several  bonds,  Timberlake  collected  large 
amounts  of  money  which  he  did  not  pay  over ;  that  he  made 
fraudulent  and  false  additions  of  the  assessed  values  of  the 
property  in  the  county,  by  which  its  total  value  was  made  to 
appear  abount  $4,000,000  less  than  its  true  value ;  that  he 
collected  large  amounts  of  money  from  persons  who  had 
failed  to  pay  taxes  they  owed  for  former  years,  or  had  not 
been  assessed  therefor,  of  which  he  had  made  no  report,  and 
plaintiff  could  not  obtain  information  ;  that  he  refused  to  ex- 
hibit the  stub-books  in  his  possession,  showing  to  whom  he 
had  issued  receipts  for  taxes  and  for  what  sums ;  and  that 
by  such  means,  complainant  was  prevented  from  getting  evi- 
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dence  of  the  amounts  he  owed  the  county,  which  are  alleged 
to  be  large. 

It  is  also  charged  that  he  and  his  sureties,  in  order  to 
avoid  payment  of  the  moneys  thus  collected,  have  fraudu- 
lently sold  and  transferred  their  property,  much  of  which 
was  unknown  to  complainant,  and  have  become  insolvent,  so 
that  money  cannot  be  made  of  them  by  actions  and  execu- 
tions at  law ;  and  that  numerous  tracts  and  parcels  of  valua- 
ble real  estate,  which  are  particularly  described  in  the  bill, 
and  on  which,  it  is  claimed,  the  tax  collector's  official  bonds 
created  liens  in  favor  of  complainant  for  the  taxes  collected 
for  its  use  and  not  paid  over,  were  sold  and  conveyed  or 
transferred  by  certain  of  the  sureties  on  the  bonds,  after  the 
defaults  of  the  tax  collector  had  occurred,  to  persons  who 
were  informed  of  such  defaults  or  had  notice  thereof — and 
some  of  said  real  estate,  to  persons  who  took  the  same,  with- 
out consideration  and  coUusively,  with  the  knowledge  that  it 
was  fraudulently  conveyed  to  hinder,  delay  and  defraud  cred- 
itors, and  especially  complainant.  The  several  purchasers, 
and  dlienees  of  the  various  portions  particularly  set  forth,  of 
this  real  estate,  are  also  made  parties  defendant  to  the  suit. 
The  bill  is  filed  for  an  account  of  the  taxes  collected  ;  for  dis- 
covery of  the  amount  thereof  by  the  production  of  the 
stub-books ;  for  a  discovery  of  the  property  of  the  principal, 
Timberlake,  and  of  his  sureties.  Gunnels,  Ross  and  Seivers, 
of  property  subject  to  the  lien  of  the  bond,  which  they  (it  is 
alleged)  have  sold  to  persons  unknown ;  for  an  ascertainment 
of  the  times  when  the  defaults  of  the  tax  collector  severally 
.occurred;  for  the  setting  aside  of  the  conveyances  alleged  to 
be  fraudulent,  and  for  an  enforcement  of  the  lien  by  a  sale 
of  the  property  subject  to  it,  to  pay  the  amount  due  to  com- 
plainant. 

Demurrers  were  filed  alleging  want  of  equity  in  the  bill, 
that  the  action  should  have  been  at  law,  misjoinder  of  par- 
ties, multifariousness,  &c.;  and  the  bill  was  thereupon  dis- 
missed by  the  chancellor. 

Section  180  of  the  Revised  Code,  referring  to  official  bonds 
given  upon  requisition,  after  report  by  a  grand  jury  or  other 
officer  authorized  to  make  it,  of  the  insufficiency  of  the  bonds 
previously  executed,  enacts,  that  "every  such  additional 
bond  is  of  like  force  and  obhgation  on  the  principal  and 
sureties  thereon,  from  the  time  of  its  approval,  and  subject 
to  the  same  remedies  .  .  as  the  orignal  bond."  Section  181 
declares  that  "in  no  case  provided  for  under  any  of  the  pre- 
ceding sections  of  this  article,  are  any  of  the  official  bonds 
previously  executed,  discharged,"  &c.  And  by  section  44  of 
the  revenue  act  of  December  31st,  1868,  it  is  enacted  "  that 
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the  bond  of  the  tax  collector  shall  operate  from  its  execu- 
tion, as  a  lien  in  favor  of  the  State  and  county,  on  the  prop- 
erty of  such  tax  collector,  for  the  amount  of  any  judgment 
which  may  be  rendered  against  him  in  his  official  capacity, 
for  the  State  or  county  taxes,  and  on  the  property  of  his  se- 
curities from  the  date  of  his  default." 

It  is,  hence,  apparent  that  the  case  set  forth  by  the  bill  in 
this  cause,  is  one  of  great  compHcation.  Many  persons  are 
concerned  in  it,  having  various  degrees  of  interest,  and  en- 
titled to  be  parties  to  the  litigation  by  which  their  rights  and 
obligations  are  to  be  determined.  The  tax  collector  himself 
is  alleged  to  have  disposed  of  his  property  fraudulently  to 
persons  unknown  to  complainant,  and  to  be  insolvent,  or  that 
money  cannot  be  made  of  him  by  execution.  Some  of  his 
sureties,  against  whom  similar  charges  are  made,  are  respon- 
sible for  his  defaults  during  all  the  time  he  was  in  office ;  but 
in  respect  to  defaults  occurring  after  the  execution  of  one  or 
more  of  the  additional  bonds,  they  are  responsible  only 
jointly  with  the  sureties  upon  these  later  bonds,  and  are, 
therefore,  interested  in  showing  that  the  defaults  (if  any) 
were  committed  after  these  bonds  were  made  ;  Avhile,  on  the 
contrary,  the  sureties  on  each  of  the  subsequent  bonds  are 
concerned  to  show  that  the  defaults  occurred  before  the  exe- 
cution of  the  bonds  which  they  respectively  signed. 

So,  also,  the  defendants  who  were  purchasers  of  lands  from 
LeKoy  Weaver  and  Yirgil  Weaver,  two  of  the  sureties,  after 
the  bonds  they  signed  were  made,  are  entitled  to  an  oppor- 
tunity to  show,  if  they  can,  that  no  defaults  were  committed 
before  their  purchases  were  completed.  For,  under  section 
44,  above  quoted,  from  the  revenue  act  of  1868,  the  liens  on 
the  property  of  the  sureties  attach  at  the  times  of  the  de- 
faults ;  the  ascertainment  of  which  times  is,  therefore,  a  mat- 
ter of  much  importance  to  all  of  the  sureties,  and  the  pur- 
chasers from  them,  and  the  inquiry  in  respect  thereto,  an  es- 
sential part  of  the  cause.  W^e  cannot  yield  to  the  argument 
that  these  liens  do  not  exist  and  cannot  have  an  origin  an- 
terior to  the  rendition  of  a  judgment  against  the  tax  col- 
lector. The  reasons  urged  in  support  of  this,  might  be  per- 
suasive to  the  legislature,  for  a  change  of  the  law,  but  can- 
not avail  to  make  a  court  ignore  the  obvious  meaning  of  its 
written  words.  Plainly,  therefore,  it  is  only  in  a  court  of 
equity  that  these  various  parties  can  be  brought  together, 
and  their  evidence  and  arguments  against  each  other,  be 
heard  and  considered  by  a  tribunal  competent  to  determine 
their  respective  rights. 

Apart,  however,  from  this  ground  of  equity  jurisdiction, 
others  are  disclosed  by  the  bill.     The  chief  defendant,  Tim- 
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berlake,  was  tax  collector  of  Dallas  county.  He  stood 
toward  it  in  the  relation  of  an  agent  for  the  transaction  of 
important  business  through  a  considerable  period  of  time, 
and  involving  in  detail,  many  small  sums  of  money  collected 
from  hundreds,  perhaps  thousands,  of  different  persons. 
And  although  by  the  assessments  made  by  another  officer, 
and  the  perspicuous  statement  of  the  results  of  his  labors  and 
those  of  other  officials  in  assessment  books,  the  law  endeav- 
ors to  provide  for  as  full,  and  clear  and  precise  an  account 
as  it  can  thus  procure  to  be  made,  of  the  tax  collector's  re- 
ceipts, yet,  there  is  still  opportunity  for  mistake,  or  fraudu- 
lent peculation.  Especially  is  this  so  in  regard  to  things 
which  come  within  the  scope  of  his  duties,  and  are  not  set 
down  in  the  book  of  assessments.  Among  these,  section  50 
of  the  revenue  act  requires  "the  collector,  while  engaged  in 
the  collection  of  taxes,  to  assess  the  taxes  of  persons  who 
have  escaped  the  tax  assessor,  entering  up  all  such  assess- 
ments in  the  back  part  of  the  books  of  assessment  for  each 
year,"  which  taxes,  also,  it  is  his  duty  to  collect.  To  every 
tax  payer  he  must  give  a  receipt  for  the  sum  paid  to  him. 
Much  money  might  be  received  by  the  tax  collector  from 
persons  against  whom  no  assessments  had  previously  been 
made,  and  of  which  he  might  make  no  report ;  and  it  is  al- 
leged in  the  .bill  that  Timberlake  had  collected  a  large  amount 
of  such  taxes,  for  which  he  has  not  accounted,  and  the  evi- 
dence of  which,  contained  in  books  of  stubs  pertaining  to 
the  receipts  he  issued  to  the  tax  payers,  he  withholds  from 
complainant,  though  requested  by  it  to  produce  them. 

It  is  alleged,  also,  that  fraudulent  additions  have  been 
made  by  him,  or  confederates  with  whom  he  colluded,  of  the 
values  of  the  property  taxed,  in  the  assessment  books, 
whereby  he  intended  to  cheat  complainant  out  of  large  sums 
due  to  it,  which  he  refuses  to  pay  over,  or  afford  a  true  ac- 
count of,  although  often  requesf'ed;  and  that  complainant 
cannot  ascertain  what  sums  are  due  from  him  to  it  without 
a  discovery,  and  especially  without  the  production  of  those 
stub  books. 

"Courts  of  equity,"  says  Justice  Story,  "will  entertain  ju- 
risdiction in  matters  of  account,  not  only  when  there  are 
mutual  accounts,  but  also  when  the  accounts  to  be  examined 
are  on  one  side  only,  and  a  discovery  is  wanted  in  aid  of  the 
account,  and  is  obtained.  But  in  such  a  case,  if  no  discov- 
ery is  asked,  or  required  by  the  frame  of  the  bill,  the  juris- 
diction will  not  be  maintainable.  And  a  fortiori,  where  there 
are  no  mutual  demands,  but  a  single  matter  on  one  side,  and 
no  discovery  is  required,  a  court  of  equity  will  not  entertain 
jurisdiction  of  the  suit,  although  there  may  be  payments  on 
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the  other  side,  which  may  be  set  off;  for,  in  such  a  case, 
there  is  not  only  a  complete  remedy  at  law,  but  there  is  noth- 
ing requiring  the  peculiar  aid  of  equity  to  ascertain  or  adjust 
the  claim." — 1  Eq.  Juris.  §  458.  It  was  in  accordance  with 
these  views,  that  thi$  court  held  that  the  suit  of  Dickinson  v. 
Garthwaite,  34  Ala.  638,  to  which  we  are  referred  by  counsel 
of  appellees,  was  rightl}^  dismissed  by  the  chancellor. 

But  the  case  before  us  is  one  of  agency  as  well  as  of  ac- 
count ;  and  agents  should  unreservedly  disclose  their  trans- 
actions as  such,  to  the  principals  for  whom  they  were  acting. 
Mr.  Story  says  (§  462)  "it  rarely  happens  that  the  principal 
is  able,  in  cases  of  controversy,  to  establish  his  rights,  or  to 
ascertain  the  true  state  of  the  accounts  without  resorting  to 

a  discovery  from  the  agent The  rules  of  law, 

in  all  such  agencies,  require  that  the  agent  should  keep  reg- 
ular accounts  of  all  his  transactions  with  suitable  vouchers. 
And  it  is  obvious  that  if  he  can  suppress  all  means  of  access 
to  his  books  of  account  and  vouchers,  the  principal  would  be 
utterly  without  redress  except  by  the  searching  power  of  a 
bill  of  discovery,  and  the  close  inspection  of  all  books  under 
the  authority  and  guidance  of  a  master  in  chancery.  .  .  . 
In  cases  of  fraud,  also,  it  is  almost  impracticable  to  thread 
all  the  intricacies  of  its  combinations,  except  by  searching 
the  conscience  of  the  party,  and  examining  his  books  and 
vouchers ;  neither  of  which  can  be  done  by  the  courts  of 
common  law. — See,  also,  McKenzie  v.  Jolniston,  4  Madd. 
373 ;  Halstead  v.  liahb,  8  Port.  63 ;  Kirkman  v.  Vanlier,  7 
Ala.  217. 

Ample  reason  is  shown  in  the  allegations  of  this  bill,  for 
a  resort  to  equity. 

In  a  case  like  the  present,  it  does  not  follow  that  the  bill 
is  not  maintainable  because  it  dispenses,  under  our  rules  of 
practice,  with  the  oaths  of  Timberlake,  the  collector,  and  of 
LeRoy  G.  Weaver  and  his  wife,  Jane  Weaver,  to  their  an- 
swers. It  is  founded  on  other  grounds  of  jurisdiction  than 
discovery  merely.  And,  although  complainant  may  not  be 
willing  to  take  the  chief  defendant's  answer  under  oath  as 
true,  the  production  which  complainant  claims  of  the  books 
in  the  collector's  possession,  or  under  his  control,  may  be  im- 
portant to  the  elucidation  of  the  subject  in  controversy,  and 
to  the  exposure  of  the  frauds  with  which  he  is  charged. 

The  providing  by  statute  of  a  summary  proceeding  for  the 
ascertainment  or  recovery  of  money  due  to  the  State  or 
county  for  taxes  collected  by  its  official  agent,  does  not  pre- 
vent the  bringing  of  a  regular  suit  at  law  or  in  equity  against 
him,  when  this  would  be  more  proper  and  efficient.  The 
summary  remedy  is  only  cumulative.     And  all  legislation  de- 
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signed  and  tending  to  protect  the  interests  of  the  State  and 
to  secure  the  fidelity  and  responsibility  of  those  entrusted 
with  the  collection  and  safe  keeping  of  the  public  revenue, 
should  be  construed — unless  a  contrary  intention  plainly  ap- 
pear— not  as  abolishing  or  impairing  other  legal  methods  of 
effecting  the  same  purposes,  but  as  supplemental  thereto, 
and  so  as  to  make  it  effectual  as  such. 

This  rule — if  there  were  any  doubt  of  the  plain  meaning 
of  the  section — would  require  us  to  hold,  also,  that  the 
words,  "any  judgment  which  may  be  rendered  against  him 
in  his  official  capacity,"  in  section  44  of  the  revenue  act,  be- 
fore quoted,  (which  makes  the  tax  collectors's  bond  operate 
as  a  lien  from  its  execution  on  his  property,  and  "from  the 
date  of  his  default,"  on  the  property  of  his  sureties),  are  not 
to  be  understood  in  a  technical  or  restricted  sense  as  the 
judgment  in  an  action  at  law,  only,  but  as  "any  judgment" 
of  any  court  to  which  the  State  or  county  might  properly  re- 
sort for  its  coercive  aid.  The  expression,  "in  his  official  ca- 
pacity," has  no  influence  one  way  or  the  other,  in  this  in- 
terpretation. Wherever  the  judgment  may  be  rendered, 
whether  in  a  court  of  law  or  equity,  it  is  rendered  against 
him  as  an  individual,  for  a  dehnquency  when  in  an  "official 
capacity." 

Nor  can  we  agree  with  counsel  for  the  appellees  in  holding 
that  the  lien  which  the  bond  "operates,"  is  like  that  of  a 
judgment  or  execution  of  a  court  of  law,  a  creature  of  legis- 
lation merely,  and  not  within  the  cognizance  of  a  court  of 
equity.  The  only  reason  why  a  court  of  equity  cannot  enforce 
the  latter  lien  is,  that  it  pertains  as  a  mere  incident  to  the 
judgment  or  execution  and  is  inseparable  therefrom.  But  a 
tax  collector's  bond  being  a  contract,  by  which  the  law  has 
previously  declared  liens  shall  be  created,  its  liens  are  liens 
by  contract,  on  the  part  of  the  persons  who  execute  the 
bond,  as  much  as  that  of  a  mortgage  would  be.  Such  lien  is 
intended,  also,  to  be  a  security  quite  as  effectual  for  the  ben- 
efit of  the  State  and  county,  from  the  time  the  lien  operates, 
as  a  mortgage  would  be  to  a  mortgagee,  with  this  difference, 
that  it  would  not,  as  a  mortgage  might,  give  a  right  of  action 
at  law,  but  can  be  carried  into  effect,  as  a  spectic  lien,  in  a 
court  of  equity  only ;  and  the  amount  of  the  tax  collector's 
defalcation  being  indeterminate,  must  be  ascertained  by  the 
judgment  of  some  court  having  jurisdiction  to  ascertain  it, 
before  the  lien  can  be  made  available ;  because,  until  such 
judgment  is  rendered,  the  amount  for  which  the  bond  shall 
operate  as  a  security,  cannot  be  known.  This  idea  it,  doubt- 
less, was,  and  not  any  unexpressed  purpose  of  impairing  the 
availability  of  the  security,  that  led  to  the  expression  in  the 
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statute,  that  the  bond  should  operate  as  a  lien  "for  the 
amount  of  any  judgment  which  may  be  rendered  against  him 
in  his  official  capacity."  In  any  instance,  indeed,  of  a  resort 
to  a  court  for  the  enforcement  of  a  lien  by  the  sale  of  prop- 
erty, the  amount  for  which  the  Hen  is  to  be  enforced,  must 
be  determined  by  the  judgment  of  the  court ;  this  is  only, 
from  the  beginning,  more  obviously  necessary  in  cases  like 
the  present,  in  which  the  instrument  creating  the  security 
affords  no  intimation  of  the  sum  for  which  the  makers  of  it 
will  be  really  liable,  and  that  sum  is  the  uncertain  amount 
of  defalcations  that  ought  not  to,  and  may  not,  happen  at 
all.  We  do  not  find  the  bill  to  be  multifarious.  There  is 
one  purpose  only  running  through  the  whole  suit — that  is,  to 
obtain  payment  of  the  amount  due  to  the  county  complain- 
ing from  its  late  tax  collector,  out  of  him  and  the  persons 
who  agi'eed  to  be  his  sureties,  and  out  of  the  property  on 
which  they  gave  a  lien  as  security  for  such  payment,  securi- 
ties required  as  a  condition  upon  which  only  the  tax  collector 
was  permitted  to  discharge  the  duties  of  his  office.  Every 
individual  made  a  party  defendant  is  alleged  to  be  either  one 
of  the  persons  so  liable  personally,  or  a  purchaser  or  claim- 
ant of  property  subject  to  liens  which  some  of  them  created 
for  the  protection  of  complainant  from  loss  for  the  defaults 
of  the  principal  defendant,  and  is,  therefore,  interested  in 
the  cause,  and  entitled  to  take  part  in  the  controversy. 
Where  the  direct,  proper  and  single  object  of  a  bill  in  equity 
is  to  obtain  payment  of  money  due  to  the  complainant  from 
persons  and  property  that  were  thus  made  liable  to  pay  it, 
but  such  object  cannot  be  attained  without  overturning  or 
impairing  titles  claimed  by  others  in  such  property,  a  bill 
which  makes  all  of  them  parties  to  the  suit,  is  not  thereby 
made  obnoxious  to  the  charge  of  multifariousness,  however 
numerous  such  defendants  may  be. — See  P.  d:  M.  Bank  v. 
Walker,  7  Ala.  927 ;  Chapman  v.  Chunn,  5  id.  397  ;  Kennedy  v. 
Kennedy,  2  Ala.  573. 

The  objection  taken  by  LeEoy  G.  Weaver  and  Jane 
Weaver  against  the  waiver  by  complaint,  of  a  verification  of 
their  answers  by  oath,  while  others  of  the  defendants  are  re- 
quired to  answer  under  oath,  is  not  well  founded.  The  an- 
swer of  one  defendant  is  not  evidence  against  his  co-defend- 
ant except  in  certain  cases  of  pecuHar  relationship  between 
them,  which  does  not  exist  in  this  cause. 

The  decisions  above  made  seem  to  embrace  all  the  ques- 
tions properly  presented  by  the  demurrers  in  this  cause; 
and  the  result  is,  that  the  decree  of  the  chanceUor  is  reversed 
and  the  cause  remanded. 
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Guild,  Register,  «&c.  v,  Tliomas. 

*  •  Action  on  Injunction  Bond. 

1.  Injunction  bond  ;  what  good  defense  to  action  on. — It  is  a  good  defense  to 
an  action  on  an  injunction  bond,  that  the  defendant  signed  as  surety  only,  en- 
trusting it  to  the  principal  obligor  for  delivery,  but  with  authority  to  deliver 
it  only  on  condition  that  other  persons  joined  as  sureties  in  its  execution,  and 
that  the  principal  delivered  it  without  authority,  such  other  persons  not  having 
joined  in  the  execution  of  the  bond. 

2.  Same;  d>ity  of  officer  in  approving  bond. — No  officer  charged  with  the 
duty  of  taking  and  approving  ofttcial  bonds,  or  bonds  required  in  judicial  pro- 
ceedings, should  approve  or  accept  such  bond,  unless  it  is  signed  in  his  pres- 
ence, and  delivered  by  all  the  obligors  or  some  one  having  authority  in  writing, 
properly  attested,  to  bind  them. 

Appeal  from  Circuit  Court  of  Tuskaloosa. 
Tried  before  Hon.  W.  B.  Wood. 
The  opinion  states  the  case. 

Haegrove  &  Lewis,  for  appellant. — The  only  question 
raised  in  Bibh  v.  Reid,  3  Ala.  88,  was  whether  or  not  a  bond 
could  be  delivered  as  an  escrow  to  a  joint  obligor,  the  coun- 
sel for  the  appellant  invoking  the  old  common  law  doctrine 
that  an  escrow,  to  be  good,  must  be  delivered  to  a  stranger ; 
but  the  court  took  the  more  modern  view  that  it  could  be 
dehvered  to  a  co-obhgor  as  an  escrow.  Except  some  points 
of  testimony,  this  was  the  only  question  raised  by  counsel 
and  discussed  by  the  court.  We  do  not  deny  this  doctrine, 
and  it  is  not  denied  in  the  celebrated  case  of  Dair  v.  The 
United  States,  16  Wallace,  p.  1.  However  broad  may  be  the 
operation  given  to  this  doctrine,  where  the  obligee  is  a  pri- 
vate individual,  acting  for  himself,  and  dealing  directly  with 
all  the  obligors  on  his  bond,  the  supreme  court  of  the  United 
States,  in  the  case  of  Bair,  16  Wallace,  and  the  supreme 
court  of  Alabama,  in  the  case  of  3Iay  v.  Robertson,  13  Ala. 
p.  86,  favor  the  policy  of  putting  rigid  restrictions  upon  it  in 
cases  where  public  officers,  acting  for  others,  are  made  obligees 
of  bonds.  These  restrictions  are  based  on  a  sound  public 
policy,  reason,  principle  and  authority.  It  is  made  the  duty 
of  registers  in  chancery  to  receive  and  approve  injunction 
bonds,  and  this  duty  is  performed  when  a  bond,  regular  on 
its  face,  signed  by  the  principal  with  sufficient  security,  is  pre- 
sented to  him  in  compliance  with  the  fiat  of  the  judge.  He 
is  charged  with  knowing  that  the  security  is  sufficient  and  the 
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signature  genuine,  but  it  is  not  to  be  expected  that  he  should 
leave  his  office  and  his  business  to  go  out  into  different  parts 
of  the  city,  county  or  State  in  order  to  inquire  if  the  surety 
has  had  any  private  agreement  with  the  principal,  which  the 
latter  has  concealed,  that  the  bond  was  only  executed  on 
conditions.  Nor  could  the  party  enjoined  make  such  inqui- 
ries, for  he  is  supposed  to  know  nothing  of  the  matter  until 
the  bond  is  received  and  approved,  and  the  injunction  served 
on  him.  To  allow  this  defense  to  be  set  up  to  bonds  required 
to  be  received  and  approved  by  pubhc  officers,  since  parties 
are  now  allowed  to  testify  in  their  behalf,  would  be  to  open 
wide  the  door  for  frauds  and  perjuries,  and  defeat,  in  many 
instances,  not  only  the  administration  of  justice,  but  the  col- 
lection, safe  keeping  and  disbursement  of  public  revenues. 
The  principle  of  estoppel  e7i  pais  as  relaxed  by  modern  de- 
cisions, in  order  to  meet  the  ends  of  justice,  has  been  made 
to  successfully  apply  to  cases  like  the  one  at  bar. — Bair  v. 
United  States,  16  Wallace,  p.  1 ;  State  v.  Pepper'  et  al.,  31  In- 
diana, p.  76 ;  State  v.  Peck,  53  Maine,  284. 

SoMMERViLLE  &  McEachin,  contra. — 1.  There  is  a  diversity 
of  opinion  on  the  question  here  involved  in  the  courts  of  this 
country,  but  the  supreme  court  of  Alabama  has  settled  the 
identical  question  in  the  negative,  in  an  able  and  well  con- 
sidered decision,  which  has  never  since  been  questioned. 
Bibh,  Judge,  &c.,  v.  Beid  (it  Hoyt,  3  Ala.  88 ;  1  Brickell's  Dig. 
p.  308,  §§  30-32,  and  cases  cited. 

2.  There  is  an  overwhelming  weight  of  authority,  in  this 
country,  in  favor  of  the  Alabama  decisions,  and  they  are  all 
directly  in  point. — People  v.  Bostwick,  32  N.  Y.  445  ;  Sessions 
V.  Jones,  6  How.  (Miss.)  126 ;  Drake  on  Attachments,  §  336 ; 
RaivUnqs  v.  United  States,  4  Cranch,  219  ;  State  Bank  v.  Evans, 
3  J.  S.  Green,  N.  J.,  155  ;  Ward  v.  Chum,  18  Grattan  (Va.) 
801  ;  King  v.  Smith,  2  Leigh  (Va.)  157  ;  Clements  v.  Cassity, 
5  La.  Ann.  380 ;  1  Parsons  on  Cont.  p.  232  ;  32  Yt.  341 ;  ll 
Yt.  447. 

3.  The  best  considered  case,  holding  a  contrary  doctrine, 
is  that  of  Dair  v.  The  United  States,  16  Wall.  (U.  S.)  p.  1. 

But  it  is  observable  that  the  industry  of  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  case,  seems  to 
have  exhausted  itself  in  the  citation  of  every  one  of  the  very 
few  decisions  corroborating  his  own  views.  His  judgment, 
it  is  further  noticeable,  is  sustained  by  the  supreme  courts  of 
Maine,  Lidiana  and  Kentucky  alone.  It  is  opposed  by  the 
respectable  courts  of  Alabama,  New  York,  Mississippi,  New 
Jersey,  Yermont,  Yirginia,  Louisiana,  the  previous  adjudica- 
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tions  of  the  federal  courts,  and  the  uniform  authority  of  the 
most  learned  and  distinguished  text-writers. 

BRICKELL,  C.  J. — The  demurrers  to  the  pleas  and  to 
the  replications,  and  the  exceptions  reserved  to  the  rulings 
of  the  court,  in  giving  or  refusing  instructions  to  the  jury, 
present  the  same  question.  The  suit  is  against  the  appellee 
as  the  surety  of  one  McCann,  on  an  injunction  bond.  The 
statutes  require  an  injunction  bond  to  be  made  payable  to 
and  approved  by  the  register  of  the  court  of  chancery,  di- 
rected to  issue  the  writ.  The  condition  of  the  bond  in  case 
of  an  injunction,  not  issued  to  stay  proceedings  after  judg- 
ment at  law,  as  was  the  writ  issued  on  the  bond  in  suit,  is 
for  the  payment  of  all  damages  which  any  person  may  sus- 
tain by  the  suing  out  of  the  injunction,  if  it  should  be  dis- 
solved.—R.  C.  §§  3428-30.  The  defense  presented  by  the 
pleas,  and  sustained  by  the  ruling  on  the  demurrers,  and  the 
instructions  given  the  jury,  is  that  the  defendant  signed  the 
bond  as  surety  only,  entrusting  it  to  the  principal  obligor  for 
delivery,  but  with  authority  to  deliver  it  only  on  condition 
that  other  persons  joined  as  sureties  in  its  execution.  With- 
out authority  he  delivered  it,  such  persons  not  having  joined 
in  its  execution. 

The  question  is  of  great  practical  importance,  and  must 
be  of  frequent  recurrence  in  the  multiform  transactions  of 
business.  The  principle  which  governs  it  is  applicable  not 
only  to  bonds  like  that  on  which  suit  is  founded,  taken  by 
puj^lic  officers  in  the  course  of  judicial  proceedings,  for  the 
protection  of  suitors,  or  the  indemnity  of  others  who  may 
sustain  damage,  but  to  official  bonds  for  the  security  of  the 
public,  or  to  deeds,  or  bonds,  or  other  contracts  in  writing 
for  the  payment  of  money,  or  the  performance  of  a  duty  not 
subject  to  the  law  merchant.  Delivery  is  as  essential  as 
signing,  to  the  completion  of  any  of  these  instruments.  In 
common  parlance,  they  are  often  said  to  be  made  when 
merely  signed,  but  until  delivery,  actual  or  constructive,  they 
are  not  perfect — create  no  rights,  and  impose  no  duty  or  lia- 
bility. 

In  Firemen's  Insurance  Company  v.  McMillan,  29  Ala.  IGO, 
an  escrow  is  defined  to  be  "  a  conditional  delivery  of  a  deed 
to  a  stranger,  and  not  to  the  grantee  himself,  until  certain 
conditions  shall  have  been  performed,  and  then  it  is  to  be 
delivered  to  the  grantee."  To  the  obligee,  or  grantee,  or 
promissee,  there  may  not  be  a  conditional  delivery.  Posses- 
sion of  the  instrument  being  transferred  to  him,  by  the  con- 
sent of  the  obligor,  or  grantor,  or  promissor,  the  effect  and 
validity  of  the  instrument  must  be  determined  from  its  terms. 
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Pafol  evidence  to  change  its  character,  or  to  vary  or  contra- 
dict its  words,  would  infringe  the  well  settled  rule  that  parol 
evidence  cannot  be  received  to  var}^  alter,  or  contradict  a 
written  instrument.  If  conditions,  resting  in  parol,  annexed 
to  its  delivery,  could  be  shown  to  render  it  a  conditional  in- 
stead of  an  aljsolute  instrument,  as  its  terms  imported,  it 
would  be  subject  to  the  mischief,  against  which  the  inhibi- 
tion of  parol  evidence,  in  variation  or  contradiction  of  written 
evidence,  was  intended  to  guard. 

The  instrument  may,  however,  fall  to  the  possession  or 
custody  of  any  other  person  than  the  grantee  or  obligee.  A 
bond  for  the  performance  of  official  duty,  as  an  admmistra- 
tor's,  or  a  constable's  bond,  may  be  deUvered  as  an  escrow 
to  a  co-obligor,  or  to  a  stranger. — BM  v.  Beid,  3  Ala.  88 ; 
Bobertson  v.  Coker,  11  Ala.  466 ;  Firemen's  Ins.  Co.  v.  McMil- 
lan, supra.  The  delivery  which  perfects  the  instrument,  like 
the  signing  of  it,  must  be  by  the  party  to  be  bound  by  it,  or 
by  some  one  having  authority  to  bind  him  in  the  premises. 
When  the  deUvery  is  by  him  who  held  it  as  an  escrow,  the 
extent  of  his  authority  is  the  fact  on  which  the  validity,  the 
completeness  of  the  instrument  depends.  The  party  who 
deals  with  him  is  aware  that  he  is  acting  for  another,  on 
whom  a  Kability  is  to  be  imposed,  and  must  ascertain 
whether  he  has  the  authority  he  is  exercising.  All  who  deal 
with  an  agent,  or  with  one  representing  another,  must,  at 
their  peril,  ascertain  the  extent  of  his  authority. 

This  general  principle  is  not  denied  by  the  appellant,  but 
he  insists  the  appellee,  by  entrusting  the  principal  with  the 
custody  of  the  bond,  to  procure  others  to  sign  as  sureties, 
and  then  to  deliver  it,  clothed  him  with  the  character  of  a 
general  agent,  inducing  the  obligee  and  others  to  deal  with 
him,  on  the  supposition  that  he  had  the  authority  to  deUver 
it,  the  instrument  not  bearing  on  its  face  any  evidence  of  in- 
comj^leteness.  The  argument  is  not  without  its  force,  and 
is  recognized  by  the  authorities  to  which  we  have  been  re- 
ferred. It  was  pressed  on  this  court  in  the  cases  we  have 
cited,  but  was  not  approved.  If  we  had  grave  doubts  of  the 
correctness  of  these  decisions,  we  could  not  depart  from 
them.  Influenced  by  them,  such  a  delivery  of  written  in- 
struments may  have  been  more  or  less  frequent,,  and  a  de- 
parture from  them  might  compel  parties  into  contracts  and 
obligations  into  which  they  had  not  voluntarily  entered. 
Whoever  has  accepted  delivery  from  a  co-obligor,  has  been 
forewarned  by  judicial  decision,  that  he  was  bound  at  his 
peril  to  inquire  if  he  had  authority  to  make  it. 

It  can  hardly  be  affirmed  that  it  is  a  legal  presumption,  an 
DbUgor  having  custody  of  the  instrument,  has  authojity  to 
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deliver  it,  when  tlie  same  presumption  would  not  be  drawn 
from  its  custody  by  a  stranger.  Why  it  should  be  drawn  in 
the  one  case,  and  not  in  the  other,  it  seems  to  us  difficult  to 
assert  on  any  sound  reasoning.  It  may  be  that  the  obligee 
or  others  would  be  less  reluctant  to  receive  it  without  inquiry 
from  a  co-obligor,  than  from  a  stranger ;  yet,  each  jnust  have 
the  same  authority,  if  the  instrument  becomes  vahd  with  the 
consent  of  all  who  are  to  be  bound.  If  it  is  said  the  co- 
obligor  has,  by  the  condition  of  the  delivery,  the  opportunity 
of  using  the  instrument  for  the  purpose  for  which  it  is  in- 
tended, the  answer  is,  he  can  so  use  it  only  by  the  acceptance 
of  the  obligee.  The  obligee  trusts,  therefore,  to  his  repre- 
sentations, either  in  word  or  act,  as  to  the  extent  of  his  au- 
thority, and  is  in  the  same  condition  of  all  who  deal  with  an 
agent  exceeding  his  powers. 

It  has  been  urged  that  a  degree  of  diligence  and  caution, 
in  receiving  and  approving  bonds  by  officers,  whose  duty  it 
is  to  take  and  approve  them,  for  the  security  of  individuals,  and 
of  the  public,  which  has  never  been  observed,  will  be  exacted 
if  it  is  declared  that  a  surety  can  show  a  conditional  delivery 
to  a  co-obhgor  in  avoidance  of  his  liability.  The  diligence 
and  caution  was  demanded  by  the  former  decisions  of  this 
court.  If  officers  have  not  observed  it  they  must  bear  the 
consequences  of  their  neglect  of  duty-  If  that  negligence  in- 
volves loss  to  individuals,  for  which  they  are  not  able  to  re- 
spond, the  loss  ought  not  to  be  thrown  on  those  who  have 
not  consented  to  bear  it.  No  officer  charged  with  the  duty 
of  taking  and  approving  a  bond  necessary  in  the  course  of 
judicial  proceedings,  or  an  official  bond,  exercises  due  dili- 
gence, unless  the  bond  is  signed  in  his  presence,  and  deliv- 
ered to  him  by  all  the  obligors,  or  by  some  one  ha\ang  au- 
thority in  writing,  properly  attested,  to  bind  them.  The 
principle  that  where  a  fraud  has  been  perpetrated,  fi'om 
which  one  of  tAVo  innocent  parties  must  suffer,  he  who  has 
put  it  into  the  power  of  a  third  person  to  commit  the  fraud 
must  bear  the  loss,  is  admitted.  If  it  has  any  just  applica- 
tion in  this  case,  as  in  all  cases  to  which  it  is  applied,  the 
party  invoking  it  must  be  without  fault  himself.  The  appel- 
lant was  in  fault,  in  not  inquiring  into  and  ascertaining 
whether  the  principal  was  authorized  to  make  an  uncondi- 
tional delivery  of  the  bond.  He  trusted  to  the  representa- 
tions of  the  principal,  and  this  misplaced  trust  is  the  imme- 
diate cause  of  the  loss  he  must  bear,  if  the  principal  cannot 
respond  to  his  liability. 

The  authorities  on  the  question  are  in  conflict.  They  have 
been  carefully  collected  by  the  counsel,  and  have  been  ex- 
amined and  considered.     We  are  content  to  abide  the  former 
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decisions  of  this  coiivt,  to  which   the   ciixjuit  court  iu  its 
rulings  corresjjoudj,  aud  the  judgment  must  be  affirmed. 


Hirschfelder  v,  Mitchell. 

Action  on  Jccej^owx  of  Order  for  Payment  of  Money. 

1.  E)Tr>r  iriU^oi^  h>.j > ay.— WhetG  a<jnes<;ion  is  objected  to  aud  motion  is  i»ade 
to  exclude  the  answer,  and  the  court  excludes  the  qomtlnK  only,  the  partj'  o\> 
jecting  has  no  canse  of  complaint. 

2.  Oicrtf'.rshipof  ra'i.vf  of  oflinri ;  Khrn  vau  myt  hr  put  m  iss'xe. — The  plaintiff's 
ownership,  a-s  aveired  in  the  compLiinfc,  of  a  aiuse  of  iiction  fonuded  on  a  con- 
tract for  the  ])a_vment  of  money,  can  not  be  denied,  unless  piit  iu  issue  by 
appropriate  piesi,  verified  by  oath^  The  plea  of  the  general  issue  alone  will 
not  raise  such  issue, 

3.  Benvfir'ieJ.  okidt. — A  party  named  as  promisee  in  a  contract  for  payment 
of  money,  and  haviu<,'  the  instrument  in  his  )>osse8sion,  may  maintain  an  action 
and  recover  thereon  in  his  <nsn  mime,  although  auothe'r  has  a  half  interest  in 
the  contract.  The  promisee,  ha^^ug  pos.s&ssion  and  the  legal  title,  may  receive 
payment  aud  ^i^'e  a?a  aoquitta7ice  to  tiie  debtor,  aud  is  tliei'elbre  the  beueficiaj 
owner  within  the  meaning  of  §  2:323  of  the  Revised  Coda 

4.  Rffv.&al  to  gir''  rhinjes ;  irfien  )»o/  vimavkrnf. — The  refasal  to  give  charges 
requested,  presents  no  question  for  revision  on  appetd,  unless  it  affirmatively 
appears  that  they  were  asked  in  writing. 

5.  Ckf!rije.f  (jiise)!.;  when  prrsiimed  coirccl. — "^.ATiere  it  is  sought  to  revise 
charges  given  by  the  court  of  its  own  motion,  all  the  evidence  relating  to  the 
question  raised  by  the  exception  mast  api>ear  iu  tJie  bill  of  exceptions  ;  and 
an  affirmative  charge,  correct  a.s  a  legal  proposition  umler  any  state  of  facts 
which  could  have  existed  in  the  c.vse,  "ill  be  presumed  to  have  l>een  author- 
ized by  the  evidence?,  unless  the  contrary  affirmatively  appetirs. 

<>,  Sffiw. — The  hill  of  exceptions  iu  this  Ciise  not  setting  forth  ail  the  evi- 
dence, it  v5^s  held  that  error  was  not  shown  iu  the  charges  gi\-eii  DKm  mola  by 
the  court  below.  (M.\nsixg,  J^  dL-itenlinij,  hold  thit  llie  rhnnjo  nhonld  Ijt  con- 
sffiied  hi  romiediOA  wUh  t)te  cop'iow^  and  UHc^onfrirdiiied  ei'idcncc  ^et forth  in  the  hill 
of  px*'p}tti<')ns,  nndihns  ronslrwd  tms  cirotx^on-s,  in  d<'U]iin<j  ■>'^^'<'i'i  to  the  coridillon  on 
^lUch  (ipj/^dluiiTs:  (U)ce)il'nir-e  of  fJoi  order  -s'li^l  Q>i  'r(is  Ijas^.d,  <ii<d  if  there  was  evi- 
dence <>hriatit\<i  tliis  roDdu-sion.  it  derolced  on  the  jvuhje  or  antn-'xlpir  api>elke  to 
see  that.  U  iras  sd  J'ojiJt  in  iht  hUl  of  esc^ptJons.) 

Appe.u.  from  Circuit  Court  of  Conecuh. 

Tried  before  Hon.  P.  ().  Haiipek. 

The  appellee,  Mitchell,  brought  this  action  against  the 
appellant,  Hirsclif elder,  upon  an  order,  as  follows :  "  Mr.  Y. 
S.  Hirschfelder,  you  -will  please  pay  Mr,  Thomas  Mitchell 
one  hundred  and  seveidy-seveu  40-100  dollars,  and  charge  to 
account  of  W.  M.  BratUey"  ;  upon  which  Hirschfelder  en- 
dorsed: "I  obligate  myself  to  pay  the -within  order  when 
the  timber  of  W.  M.  Bradley  is  delivered  at  the  '  ferry  pass,' 
according  to  contract.    T.  S.  Hirschfelder."     The  complaint 
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averred  that  Bradley  delivered  the  timber  according  to  the 
contract,  &c. 

The  case  was  tried  on  the  "plea  of  the  general  issue,  in  short 
by  consent,  resulting  in  verdict  and  judgment  for  the  plaintiff, 
and  Hirschfelder  having. reserved  a  bill  of  exceptions  appealed. 

The  plaintiff  testified,  in  substance,  that  he  had  been  em- 
ployed by  Bradley  to  haul  timber  "  from  the  place  where  it 
was  got  to  the  Sepulga  river,"  which  he  was  getting  out 
under  contract  with  Hirschfelder,  and  the  former  gave  him 
the  order  in  payment  for  his  services.  When  Hirschfelder 
made  the  endorsement  on  the  order,  he  promised  to  pay  it 
in  the  course  of  a  week,  and  then  offered  plaintiff  $500,  but 
he  could  not  make  change.  "Defendant  asked  plaintiff  to 
whom  the  order  sued  on  belonged,  and  he  answered  that  it 
belonged  to  himself  and  his  father.  Plaintiff,  by  his  attor- 
ney, objected  to  the  questions  and  •  moved  to  e'sclude  the 
answer.  The  court  sustained  the  objection  to  the  question, 
and  excluded  it,  and  defendant  excepted  to  the  decision  of 
the  court  excluding  the  question  of  the  plaintiff." 

The  defendant  was  then  introduced  as  a  witness  in  his 
own  behalf,  and  testified  that  he  had  made  three  contracts 
with  Bradley,  and  never  employed  plaintiff  to  haul  any  tim- 
ber, but  the  timber  hauled  by  plaintiff  was  part  of  that  got 
out  by  Bradley  under  the  contract.  These  contracts  were  in 
writing,  and  their  execution  having  been  first  duly  proved, 
they  were  put  in  evidence.  The  first  of  these  contracts  was 
dated  May  8th,  1872,  and  was  for  70  sticks  of  timber  to  be 
delivered  at  "Ferry  pass,"  by  the  15th  day  of  November  of 
that  year. 

The  next  contract  was  dated  on  the  4th  day  of  July,  1872, 
and  was  for  the  delivery  of  100  sticks  of  timber  by  the  first 
day  of  January,  1873,  and  on  the  9th  day  of  October,  1872, 
Bradley  agreed  to  deliver  149  sticks  at  the  "head  of  the  bay." 
Each  of  these  contracts  provided  that  Hirschfelder  should 
make  certain  advances  of  money  for  getting  out  and  hauling 
the  timber;  that  the  timber  should  be  measured  at  "Ferry 
pass;"  that  the  timber  was  to  be  paid  for  at  certain  rates, 
and  the  balance  due  was  to  be  paid  when  specifications  were 
presented  to  Hirschfelder  at  Brooklyn,  the  place  of  his  resi- 
dence. These  were  the  only  contracts  Bradley  had  with 
Hirschfelder. 

The  defendant  testified  that  Bradley  failed  to  comply  with 
his  contracts,  and  that  the  proceeds  of  the  timber  sold  still 
left  Bradley  largely  in  his  debt  for  advances  made  under  the 
contracts ;  that  65  sticks  of  the  timber  were  left  in  the  woods, 
where  it  was  in  danger  of  being  burned,  and  not  having  been 
delivered  by  Bradley,  Hirschfelder  paid  one  Cooper  to  haul 
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them  to  the  river.;  that  Bradley  died  in  the  spring  of  1873. 
When  Hirschfelder  made  the  endorsement  on  the  order,  there 
were  20  sticks  of  timber  on  the  bank  of  the  river,  where 
plaintiff  had  hauled  it  under  the  contract  with  Bradley,  and 
Cooper  rafted  it  to  the  "Ferry  pass." 

Cooper  testified  that  he  had  formerly  been  employed  by 
Bradley  to  haul  timber  to  the  river  and  raft  it  to  "  Ferry 
pass,"  and  after  delivering  about  200  sticks,  Bradley  "went 
frolicking,"  and  Cooper  told  Hirschfelder  that  a  good  deal 
of  the  timber  was  not  hauled  out  of  the  woods,  and  witness 
would  have  nothing  more  to  do  with  it  unless  defendant 
would  pay  him  for  the  hauling  and  rafting,  remaining  to  be 
done,  which  Hirschfelder  agreed  to  do,  whereupon  he  and 
one  Hart  hauled  the  balance  in  the  woods,  which  was  about 
65  sticks,  and  then  rafted  it  to  "Ferry  pass." 

The  foregoing  is  an  accurate  synopsis  of  all  the  evidence 
set  forth  in  the  bill  of  exceptions,  which  does  not  state  that 
it  contains  all  the  evidence. 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  "  They  should  first  inquire  what  timber  is  referred  to 
which  is  mentioned  in  the  endorsement  on  the  back  of  the 
order.  If  they  should  believe  from  the  evidence  that  it  refers 
to  the  timber  which  the  plaintiff  had  delivered  at. the  creek, 
then  the  defendant  became  bound  to  pay  when  the  timber 
was  delivered  at  Ferry  pass  ;  if  the  jury  should  believe  that 
it  referred  to  the  timber  in  the  woods,  then  when  this  timber 
was  delivered  at  Ferry  pass  the  defendant's  obligation  ma- 
tured ;  if  they  should  iDelieve  it  referred  to  the  entire  amount 
of  timber  which  Bradley  had  agreed  to  deliver  under  the 
contracts  in  evidence,  then  defendant's  obligation  was  per- 
fected when  the  entire  amount  was  delivered.  The  court 
further  charged  the  jury,  if  they  believed  that  under  the 
contracts  defendant  was  to  advance  money  to  Bradley  to  have 
the  timber  hauled,  and  it  was  delivered  at  defendant's  expense, 
then  it  was  immaterial  whether  the  timber  was  delivered  by 
Bradley  or  some  person  employed  by  defendant."  The  de- 
fendant excepted  to  each  of  these  charges. 

The  court  further  charged  the  jury,  at  the  request  of  the 
plaintiff,  that  they  might  look  to  the  admissions  of  Hirsch- 
felder and  all  the  other  evidence,  to  determine  whether  or 
not  the  timber  was  delivered  according  to  contract,  and 
defendant  excepted.  The  bill  of  exceptions  then  recites,  the 
defendant  asked  the  court  to  give  the  following  charges,  and 
then  sets  out  the  charges  requested,  which  the  court  refused 
to  give,  and  defendant  excepted. 

The  charges  given  by  the  court  of  its  own  motion,  and  at 
the  instance  pf  the  plaintiff,  the  refusal  to  charge  as  requested 
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by  tJio  dofeiidiint,  aiul  tlie  excluj^ion  of  tlie  "tj[n(%sti<)ii  '  as  to 
the  ownership  of  the  order,  are  each  assigned  as  error. 

S.  J.  Gumming  and  T.  H.  Watts,  for  appellant. — ^1.  This 
case  did  not  come  within  the  influence  of  the  29th  rule  of 
practice.  That  rule  applies  only  when  an  action  is  brought 
"by  any  transferee,  assignee  or  endorsee."  This  suit  is 
brought  lyy  the  payee  in  the  order  of  Thomas  ISIitchell. 

The  only  plea  filed  was  the  general  issue.  Under  that 
plea  the  defendant  might  show  that  the  plaintiff  could  not 
maintain  the  suit.  Such  is  the  common  law  doctrine,  and  it 
is  not  modified  by  any  provision  in  our  Code. — 10  Ala.  491 ; 
8  Ala.  491. 

2.  As  to  the  charges  by  the  court.  All  of  them  are  founded 
on  the  eiToneous  idea,  that  if  the  timber  was  delivered  at 
Ferry  pass,  no  matter  by  whom  or  at  wdiose  expense,  then 
the  plaintiff  was  entitled  to  recover.  If  there  lu^d  l^een  no 
other  evidence  before  the  jury  but  the  order  and  the  defend- 
ant's endorsement  thereon,  then  the  charges  of  the  court 
might  possibly  be  sustained.  But  the  jury  had  before  it  all 
three  of  the  contracts,  and  the  further  proof  that  the  timber 
hauled  by  plaintiff  was  part  of  the  timber  sj^ecified  and  con- 
tracted for  in  the  contracts,  and  that  there  were  no  othr  fim- 
hers  contracted  for  between  Bradley  and  plaintiff.  The 
charges  amounted  to  an  entire  ignoring  l>y  the  court  of  the 
last  part  of  the  endorsement  by  the  plaintiff,  namely,  "when 
the  timber  of  W.  M.  Bradley  is  delivered  at  the  Ferry  pass 
according  to  cmitract." 

J,  W.  Posey  and  K  Stallworth,  contra. — The  question 
put  by  the  defendant  to  plaintiff'  was  properly  ruled  out, 
because  there  was  no  plea  in  as  to  the  o^\Tiership  of  the  order 
sued  on. — Revised  Code,  §  2681 ;  Broadhead  v.  Jones,  39  Ala. 
96,  and  36  Ala.  703. 

The  general  charge  of  the  court,  which  was  excepted  to  by 
the  defendant,  is  correct,  because  each  and  all  of  tlie  clauses 
or  phases  of  the  charge  clearly  leaves  it  to  the  jury  to  deter- 
mine what  timber  was  referred  to  by  the  endorsement  of  the 
defendant  on  the  order  sued  on,  and  also  to  determine 
whether  the  timber  referred  to  had  been  delivered  at  Ferry 
pass;  and  it  is  very  clear  that  the  endorsement  does  not 
require  that  the  timber  refen^ed  to  (be  it  which  of  the  lots  it 
may),  should  be  delivered  by  Bradley  himself ;  besides,  the 
defendant  might  be  bound  to  the  plaintiff  under  the  evidence 
in  this  case,  even  if  all  the  timber  under  Bradley's  contracts 
had  not  been  delivered  at  Ferry  pass,  by  his  special  and 
direct  promise  to  pay  the  plaintiff'  for  his  sex*vic€S  in  hauling 
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u  part  of  the  timber,  the  beiietit  of  \\hic'h  he  received  and 
profited  by. 

The  endorsement  and  the  order  sued  on  in  this  case,  was 
directly  to  and  in  favor  of  the  plaintiff,  and  the  defepdant  can 
not  deny  plaintiff's  ownership,  and  especially  without  a 
sworn  plea  denying  his  ownership. — 38  Ala.  393  ;  39  Ala. 
p.  96. 

MANNING,  J. — Mitchell,  the  plaintiff  below,  and  promisee 
in  the  instrument  suetl,  being  under  cross-examination  as  a 
Avituess,  was  asked  by  the  defendant's  counsel,  to  whom  the 
instrument  sued  on  belonged,  and  answered  that  it  belonged 
to  himself  and  his  father.  "  His  attorney  objected  to  the 
question  and  moved  to  exclude  the  answer.  The  court  sus- 
tained the  objection  to  the  (/nestion  and  excluded  if :  and  the 
defendant  excepted  to  the  decision  of  the  court  excluding 
the  qHetifion  of  the  plaintiff,"  (should  it  not  be,  of  the  defend- 
ant?) The  recital  seems  to  be  particular  in  setting  forth 
that  the  question  only  was  excluded  and  not  the  answer  to  it, 
in  which  case  there  would  appear  to  be  no  cause  for  excep- 
tion on  behalf  of  defendant.  But  if  the  exclusion  had  been 
of  the  answer,  there  would  have  been  no  error.  Only  the 
general  issue  was  pleaded.  And  under  the  Revised  Code, 
§  2639,  "  where  the  defendant  relies  on  a  denial  of  the  cause 
of  action  as  .set  forth  Inj  the  pJaintiJf,  he  may  plead  the  general 
issue :  and  in  all  other  cases,  the  defendant  must  briefly 
plead  specially  the  matter  of  defense,  and  may  by  leave  of 
the  court  plead  more  pleas  than  one."  This,  we  have  held, 
limits  the  operation  of  the  general  issue  within  a  narrower 
scope  than  that  allowed  to  it  in  some  cases  according  to  the 
common  law  -practice.— Petfj)  v.  Dill,  53  Ala.  The  only  use 
defendant  could  have  made  of  the  testimony  in  question, 
was  that  it  tended  to  show  that  plaintiff  had  parted  with  the 
right  to  one-half  of  the  money  due  by  the  instrument  sued 
on,  and  was  not  therefore  entitled,  under  vj  2523,  to  maintain 
the  action.  But,  in  order  to  enable  defendant  to  make  proof 
of  such  a  defense,  he  should  have  /»•«;////  'pleaded  it  .speciaUij. 
And  altliough  plaintiff  does  not  sue  in  the  character  of 
assignee,  endorsee  or  transferree,  and  so  does  not  come 
within  the  letter  of  tlie  29th  of  the  rules  of  pratice  in  the  cir- 
cuit courts,  <lievised  (Jode,  p.  822,)  its  intentnm  and  spirit 
require  that  such  plea  shall  l)e  verified  by  oath.  — See  Bruad- 
//fw/  y.yo/ics,  39  Ala.  96. 

But  if  it  had  been  specially  pleaded,  this  defense  would 
not  have  been  good.  This  section  252-4  has  caused  much 
perplexity  in  practice.  But  whenever  a  ])arty  has  the  legal 
title,  if  he  is  a  party  to  whom  payment  CAxn  legally  be  made, 
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and  who  can  legally  discharge  the  debtor,  the  action  may  be 
brought  in  his  name,  although  the  money,  when  collected,  is 
not  for  his  use. —  Yerhy  v.  Sextwi,  48  Ala.  311.  Now,  in 
this  case,  plaintiff  is  the  promisee  named  in  the  instrument 
and  the  owner  of  one-half  interest  in  it,  and  has  it  in  his 
possession.  He  is  entitled  to  receive  payment,  and  can  give 
an  acquittance  to  the  debtor,  and  may  consequently  main- 
tain the  suit  against  him. 

It  is  not  shown  that  the  charges  asked  by  defendant  below 
and  refused  by  the  court,  were  in  writing,  as  the  statute 
requires.  We  do  not,  therefore,  examine  them  to  see  whether 
they  were  correct  or  not,  as  expositions  of  the  law  of  the 
case. 

Whether  the  charges  given  by  the  court  of  its  own  motion, 
were  correct  or  not,  depended  upon  the  evidence ;  and  it 
has  been  decided  that  when  this  is  the  case  the  judgment  of 
the  court  below  "  will  not  be  reversed  on  error  unless  all  the 
evidence  is  made  part  of  the  record." — 1  Brick.  Dig.  775, 
§  29,  and  the  numerous  cases  there  referred  to.  The  state- 
ment of  the  rule  should,  however,  be  qualified,  so  as  to  make 
it  conclude — unless  all  the  evidence,  relating  to  the  question 
raised  hy  the  exception,  be  made  a  part  of  the  record. 

So,  "  an  affirmative  charge,  correct  as  a  legal  proposition 
under  any  state  of  facts  that  could  have  existed  in  the  case, 
will  be  presumed  to  have  been  authorized  by  the  evidence, 
unless  the  contrary  affirmatively  appears." — 1  Brick.  Dig.  337, 
§  23,  referring  to  Tempe  v.  State,  40  Ala.  350,  and  other  cases. 

In  the  cause  before  us,  the  bill  of  exceptions  does  not  show 
that  all  the  evidence  pertinent  to  the  question  presented,  is 
therein  reported.  For  aught  appearing  to  the  contrary, 
there  may  have  been  testimony  given  showing  a  change  by 
consent,  of  the  terms  of  the  written  contracts  that  were  intro- 
duced, and  wherewith  every  part  of  the  main  charge  was  in 
harmony,  or  by  which  it  was  authorized. 

In  the  absence  of  any  recital  by  which  it  affirmatively 
appears  that  there  was  no  other  evidence  than  that  set  forth 
in  regard  to  the  contracts  between  Bradley  and  defendant 
about  the  timber,  a  majority  of  the  court  decide  that  the 
rules  established  by  the  authorities  above  referred  to,  require 
us  to  affirm  the  judgment  of  the  court  below. 

In  this  application  of  these  rules,  I  do  not  concur.  It 
seems  to  me  that  the  charge  of  the  court  should  be  cbnstrued 
in  connection  with  the  copious  and  uncontradicted  evidence 
set  forth  in  the  bill  of  exceptions ;  and  that  thus  construing 
it,  the  charge  is  erroneous  in  denying  any  effect  to  the  con- 
dition by  which  defendant's  acceptance  was  qualified  ;  and 
that  if  there  was  any  evidence  that  would  obviate  this  con- 
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elusion,  it  devolved  on  the  judge  below,  or  the  counsel  for 
plaintiff,  to  see  that  it  should  appear  by  the  bill  of  excep- 
tions. 
Judgment  affirmed. 


Grigg",  Adni'x,  v.  Gilmer. 

Amendment  Nunc  Pro  Tunc. 


1.  Appearance,  lohat  is. — Although  the  manner  of  entering  appearances  is 
proscribed  by  formal  rules,  they  are  seldom  observed,  and  in  practice  the  en- 
try, on  the  margin  of  the  dockets  of  the  court,  of  the  attorney's  name  opposite 
the  name  of  a  party  to  the  suit,  is  an  appearance  for  such  party. 

2.  Saine;  effect  of. — The  consequences  resulting  from  such  an  appearance 
may  be  limited  by  the  subsequent  pleadings  or  steps  taken  in  the  cause;  and 
if  these  refer  to  and  are  for  the  purpose  of  vacating  an  iiTegular  service  of 
process,  or  tor  taking  advantage  of  defects,  &c.,  the  appearance  will  not,  on 
error  or  appeal,  be  deemed  a  general  appearance,  curing  such  defects. 

3.  Same. — A  plea,  especially  a  plea  in  abatement,  when  final  judgment  can 
be  thereon  rendered,  is  of  necessity  an  appearance.  The  withdrawal  of  the 
plea  is  not  a  withdrawal  of  the  appearance,  and  defendant  being  still  before 
the  court,  judgment  nil  dicit  against  him  is  proper,  if  he  fails  to  plead  fur- 
ther. 

4.  Judgment  by  defaidt ;  when  improper. — Judgment  by  default,  under  our 
practice,  is  a  judgment  for  want  of  an  appearance,  and  can  not  be  rendered 
when  there  is  an  appearance  only,  or  where,  after  plea  filed,  it  is  withdrawn, 
the  defendant  making  no  further  defense ;  in  either  case,  judgment  nil  dicit 
must  be  entered. 

Appeal  from  Circuit  Court  of  Montgomery. 

Tried  before  Hon.  Jas.  Q.  Smith. 

The  appellant,  Ellen  R.  Grigg,  as  administratrix  of  F.  T. 
Grigg,  commenced  suit  in  June,  1873,  by  attachment  against 
the  appellee,  Gilmer,  to  recover  damages  of  the  latter  for  the 
wrongful  killing  of  her  intestate.  The  attachment  was  sued  out 
on  the  ground  that  the  defendant  "has  absconded,"  and  was 
levied  on  certain  lands  belonging  to  him,  and  at  the  Decem- 
ber term  of  that  year  an  order  of  publication  was  made.  On 
the  28tli  of  December,  1873,  the  defendant  pleaded  in  abate- 
ment the  insufficiency  of  the  affidavit  for  attachment,  the 
plea  being  sworn  to  by  W.  R.  C.  Cocke,  one  of  his  attorneys. 
At  the  June  term,  1874,  the  cause  appears  to  have  been  con- 
tinued generally.  At  the  December  term,  1874,  judgment 
was  rendered  as  follows :  "This  day  came  the  parties  by 
their  attorneys,  and  the  defendant  withdrawing  his  plea,  and 
saying  nothing  in  bar  or  preclusion  of  the  plaintiff's   de- 
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maud,'"  and  it.  appeariug  to  the  satisfaction  of  tlie  c(Hirt  that 
defendant  is  a  non-resident,  &c.,  and  publication  has  been 
made,  as  required  by  law,  in  the  Alabama  State  Journal,  <tc., 
"It  is,  therefore,  considered  by  the  court  that  said  plaintiff 
recover  of  said  defendant  her  demand  in  the  complaint  men- 
tioned, but  the  same  being  uncertain,  a  writ  of  inquiry  is 
awarded  to  ascertain  the  same,"  and  the  jury  having  assessed 
the  damages  at  13,000,  judgment  was  thereupon  rendered 
for  that  sum  and  costs. 

At  the  June  term,  1875,  one  Banks,  a  "purchaser  of  the 
property  levied  upon  under  the  attachment,  and  also  the 
mortgagee,"  entered  a  motion  on  the  docket  to  amend  the 
judgment  nunc  pro  tunc,  so  as  to  make  the  same  a  judgment  by 
default  instead  of  a  judgment  nil  dicit,  &c.  This  motion  was 
denied.  At  the  next  term  the  defendant  made  a  similar  mo- 
tion, and  the  court,  in  a  minute  entry,  reciting  that  it  ap- 
peared from  the  docket  and  other  satisfactory  evidence,  that 
judgment  by  default  should  have  been  rendered,  and  that 
the  judgment  nil  dicit  was  a  clerical  error,  amended  the 
judgment  nunc  pro  tunc,  so  as  to  make  it  a  judgment  by  de- 
fault. On  the  hearing  of  the  motion  the  judge's  docket,  with ' 
the  entries  thereon  in  his  handwriting,  was  offered  in  evi- 
dence, together  with  the  record  of  the  cause. 

On  the  trial  docket,  opposite  the  name  of  the  defendant, 
was  an  entry  in  the  handwriting  of  the  presiding  judge  as 
follows  :  "S.  &  C.  specially."  The  docket  also  contained  the 
following  entries  in  the  handwriting  of  the  presiding  judge  : 
"June  term,  1874,  continued  generally — plea  withdrawn. 
Publication  proved — ^judgment  by  default  with  writ  of  en- 
quiry. Jury  and  verdict.  Damages  $3,000.  December  18th, 
1874."  The  decree  amending  the  judgment  nunc  pro  tunc  is 
now  assigned  for  error. 

W.  A.  GuNTER,  for  appellant. — 1.  The  court  docket  shows 
the  entry  of  counsel  for  the   defendant — the   same   docke 
shows  the  withdrawal  of  a  plea  by  the  defendant  and  a  Jnry 
and  verdict  for  the  plaintiff. 

There  was,  therefore,  an  appearance  by  the  defendant,  the 
overruling,  or,  what  is  the  same,  the  withdrawal  of  his  plea, 
and  refusal,  omission  or  default  to  plead  further,  and  of  con- 
sequence a  judgment  for  such  de/aulf,  which  could  only  have 
been  entered  up  as  was  done  in  the  original  entry.  And  on 
the  above  statement  of  facts  we  defy  any  one  to  frame  a 
judgment  entry  otherwise  than  by  7nl  dicit. — Kidd,  and.  Stain- 
ton  V.  McMillan, '  21  Ala.  325 ;  Masseij  v.    Walker,  8  Ala.  167. 

2.  Whatever  is  held  by  the  course  of  practice  in  a  court 
to  be  a  submission  to  its  authority  in  the  cause,  whether  co- 
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orced  or  volimtarv,  must  be  deemed  an  a})peHriiiic-e,  and 
when  once  made  it  can  never  be  retracted. —  Cooley  v.  Lawrence, 
12  How.  Prac/Eep.  176 ;  same  case  in  5  Duer,  605  ;  1  Tidd. 
Prac.  86. 

Neither  the  attorney  making  an  irregular  appearance  nor 
the  defendant  can  set  it  up. —  Talladeqa  Ins.  Co.  v.  Landers, 
43  Ala. -127. 

An  appearance  in  fad  is  the  coming  of  the  defendant  in 
person,  or  by  attorneys,  for  the  purpose  of  defense ;  and, 
from  the  nature  of  things,  must  precede  any  defense.  The 
language  of  a  plea  drawn  according  to  the  forms,  and  accord- 
ing to  the  form  of  the  plea  in  this  case,  recites  the  apj)earanee 
in  the  first  instance  ;  and  tlie  "ve'nif''  is  now  dispensed  with 
only  because  "the  defendant's  making  defense  shows  him  to 
be  in  court,  and  makes  him  a  party  to  the  plea." — 1  Chit. 
Plea.  427. 

The  fact  of  a  plea  being  filed  in  the  cause,  which  the  court 
docket  as  well  as   the  record  affirms,  shows,  therefore,  that ' 
there  was  an  "appearance.'" 

3.  There  is  no  such  thing  known  to  our  laws  as  a  "special 
appearance ;"  it  is  not  provided  for  by  the  Code,  or  rules  of 
the  court,  and  nothing  is  said  of  it  in  Chitty  on  Pleading. 

If  the  term  is  used  in  the  sense  of  appearing,  so  as  to 
save  to  the  defendant  the  right  to  object  by  proper  and  time- 
ly pleading  to  matters  in  aliateinenf,  it  is  intelhgiblc. — Jfann 
V.  Carley,  4  Cow.  148. 

All  that  a  defendant  has  to  do  to  avail  himself  of  such  de- 
fects, is  to  put  in  his  plea  in  proper  form  and  at  the  proper 
time.— Eev.  Code,  §>^  2662,  2664. 

But  although  the  appearance,  for  the  purpose  of  giving  him 
the  benefit  of  his  objection,  is  held  to  be  a  waiver  of  the  de- 
fect, if  it  be  one,  yet,  it  is  nevertheless  an  apjjearance  in  the 
cause,  and,  if  tlie  plea  is  disposed  of  on  demurrer  adversely 
to  the  pleader,  the  judgment  is  respori(k'af  ouster,  and  in  de- 
fault of  a  further  plea  the  judgment  is,  and  can  witli  truth 
only  be,  by  nil  dicif. — Massey  v.  Wcdker,  8  Ala.  167 ;  Jones  <t 
Co.  V.  DonncIJ,  9  Ala.  695. 

4.  The  withdrawal  of  a  plea  can  be  nothing  more  than  tho 
sustaining  of  a  demurrer  thereto,  or  the  striking  of  it  from 
the  files  as  frivolous,  and  if  the  defendant  desires  to  plead 
further,  the  judgment  would  have  to  be  respondeat  ouster. — 
(rihson  V.  Laurj/ilin,  Minor,  182.  If  tliere  is  a  refusal  to  plead 
over,  or  if  there  is  a  default  in  pleading  (^ver,  the  judgment 
is  final  hy  nil  died. — Masseij  v.  Walker,  8  Ala.  167;  Kidd  v. 
JfrMdlan',  21  Ala.  325. 

Plaintifi',  at  common  laAv,  could  not  declare  until  after  the  ap- 
pearance of  the  defendant,  and  that,  consequently,  such  a  thing 
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as  a  judgment  by  default  (that  is,  without  an  appearance)  is 
unknown  to  the  common  law. 

Judgments  by  default  aye  the  result  of  the  modern  system 
of  serving  a  summons  instead  of  taking  the  defendant  with 
a  capias.  Default  of  appearance  is  the  natural  result  of  the 
former,  when  no  defense  is  intended  to  be  made,  while  an 
appearance  was  the  necessary  result  of  the  capias,  and  default 
could  only  be  made  in  pleading,  and,  therefore,  the  judgment 
had  to  be  by  nil  dicit. 

W.  R.  C.  Cocke  k  David  dLOProN,  with  whom  wfis  R.  D. 
RuGELY,  contra. — By  the  first  general  rule  (Rev.  Code,  p.  813) 
the  clerk  is  required  to  keep  a  book  to  be  called  the  "Book 
of  Appearances."  Any  attorney,  desiring  to  appear  in  any 
civil  cause,  shall  make,  or  cause  to  be  made,  in  said  book,  an 
entry  of  his  name,  stating  the  cause  in  which  he  appears,  the 
party  or  person  for  whom  he  appears,  and  the  date  of  the 
entry;  and  such  entry  shall  be  considered  an  appearance.of 
record. 

An  appearance  made  in  accordance  with  this  rule,  when 
no  plea  to  the  merits  has  been  filed,  is  the  only  appearance 
which  brings  the  party  into  court  without  service,  or,  is  a 
waiver  of  defects,  or,  authorizes  a  judgment  nil  dicit. — Na- 
hors  V.  Nabors,  2  Port.  162-167 ;  see,  also,  30  Ala.  352. 

Was,  then,  the  fihng  of  the  plea  in  abatement  such  an  ap- 
pearance? The  filing  of  a  plea  in  abatement,  which  is  sub- 
sequently rejected  by  the  court,  is  not  such  appearance. — 
Nabors  v.  Nabors,  2  Port.  162-168;  Jordon  v.  Bell,  8  Port.  53; 
Halsey  v.  Hurd,  6  McLean,  14. 

The  withdrawal  of  the  plea  in  abatement,  left  the  case  in 
the  same  condition  as  if  no  plea  in  abatement  had  been  filed ; 
or,  at  least,  as  stated  by  the  counsel  for  the  appellant,  as  if 
it  had  been  stricken  from  the  files  as  frivolous,  or,  had  been 
rejected  by  the  court  for  any  good  cause ;  and,  thus,  the 
present  case  is  brought  within  the  above  decisions. 

Judgment  of  respondeat  ouster  is  rendered  only  when  there 
has  been  &  judgment  of  the  court  upon  the  merits  of  a  plea  in 
abatement,  as  when  a  demurrer  to  it  is  sustained ;  and  if  the 
parties  go  to  trial  upon  an  issue  arising  upon  a  plea  in  abate- 
ment, and  the  judgment  is  against  the  defendant,  it  is  final, 
and  the  damages  may  be  assessed. — Jones  &  Co.  v.  Donnell, 
9  Ala.  695-698.  When  the  plea  in  abatement  has  been  loith- 
draivn,  or  stricken  from  the  files,  there  has  been  no  answer ; 
the  plea  has  never  been  submitted  to  the  court  for  its  judgment,  on 
demurrer  or  otherwise,  and  there  can  be  no  judgment  to  an- 
swer over. 

It  is  contended,  however,  that  if  there  is  a  refusal  to  plead 
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over,  or  a  default  in  pleading  over,  the  judgment  is  final  by 
nil  dicit. 

In  Randolph  v.  Barnctt,  16  Peters,  138,  a  plea  in  abatement 
was  filed — misnomer.  The  plaintiff,  by  leave  of  the  court, 
amended  his  declaration  remedying  the  defect,  and  at  the  next 
term  a  judgment  by  default  was  rendered.  On  writ  of  error, 
one  of  the  grounds  rehed  upon  for  reversal  was,  that  a  judg- 
ment by  default  could  not  be  rendered  after  appearance  en- 
tered. The  opinion,  after  stating  the  proceedings,  says,  "this 
proceeding  was  a  final  disposition  of  that  plea  in  abatement, 
and  as  the  defendant  appeared  for  the  purpose  of  pleading  in 
abatement,  only,  the  decision  of  the  court  upon  the  plea,  put 
him  out  of  court,  and  for  failing  to  appear  again  and  plead 
to  the  action,  judgment  by  default  was  properly  rendered 
against  him." 

The  only  appearance  made  by  attorneys  for  the  defendant, 
was  by,  and  for  the  purpose  of  filing  the  plea  in  abatement 
only.  The  entry  of  "S.  &  C,  specially,"  opposite  the  name 
on  the  trial  docket,  was  in  the  handwriting  of  the  judge,  with- 
out any  showing  by  whose  authority  or  in  what  way  it  was 
put  there.  The  reasonable  presumption  is,  that  it  was  put 
there  to  show  that  S.  &  C.  appeared  for  some  special  pur- 
pose, and  limited  to  that  special  purpose ;  and,  for  the  con- 
venience of  the  judge  in  knowing  readily,  what  attorneys  to 
have  called.  Taking  this  entry  in  connection  with  the  fact, 
that  they  had  filed  a  plea  in  abatement,  only,  the  presump- 
tion is  that  that  special  purpose  was  the  filing  of  the  plea  in 
abatement.  This  plea  having  been  withdrawn,  the  defend- 
ant was  put  out  of  court,  so  far  as  the  plea,  and  appearance 
for  that  special  purpose  only  had  brought  him  into  court, 
and  he  was  then  no  longer  in  court  by  appearance  ;  in  such 
case  a  judgment  by  default  only  could  be  rendered. — 3  Pa. 
(State)  501 ;  6  Blackford,  557. 

It  requires  a  general  appearance  to  waive  service  or  defects 
and  bring  the  party  into  court  for  all  the  purposes  of  the 
suit. — Moore  v.  Phillips,  8  Port.  467.  And  where  there  is  such 
genercd  appearance,  and  a  plea  to  the  merits,  the  withdrawal 
of  the  plea  does  not  withdraw  the  appearance.  It  is  entirely 
different,  however,  where  there  is  an  appearance  for  a  special 
purpose.  It  is  not  true  that  a  defendant  "once  coming,"  is 
always  present,  in  contemplation  of  law.  To  have  this  effect, 
he  must  come  in  the  manner  prescribed  by  the  rule,  which 
binds  him  to  an  appearance  of  record.  A  "specialt  appear- 
ance" is  not  provided  for  by  the  Code  or  any  rule  of  court; 
yet,  it  is  an  every  day  practice,  and  is  not  violative  of  any 
provision  of  the  Code  or  rule  of  practice.  A  "special  ap- 
pearance" is  necessary  in  many  cases,  to  enable  a  party  to 
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assert  some  particular  right,  and  yet  not  be  bound,  as  he 
would  be  by  a  general  appearance.  This  is  the  case,  when 
he  wishes  to  move  to  (j^uash  service  or  process,-  or  take  ad- 
vantages of  some  defect  or  irregularity,  which  has  never  been 
held  to  be  a  legal  appearance.— Z/«rA?p/e?/  v.  Beavers^  25  Ala. 
534;  il/oore  i?.  Z>M-er6or?,  44  Ala.  485;  Larra])ee  v,  Larral>ee, 
33  Maine,  100.  In  fact,  when  the  defendant  desires  to  avail 
himself  of  any  such  advantage,  he  must  appear  .specially, — 
Campbell  v.  Sivasey,  12  Ind.  70 ;  Allen  v.  Lee,  6  Wis.  478. 

A  plea  in  abatement  to  the  jurisdiction  is  not  an  achiowl- 
edgment  of  the  Jurisdiction  !  the  defect  of  want  of  jurisdiction 
is  not  wa^iYed.-^Halsey  v.  Hard,  6  McLean ;  Boon  v.  Raid, 
1  Heiskell,  (Tenn.)  12 ;  5  Robinson's  Prac.  p.  6 ;  Gardner  v. 
Parker,  12  Mass.  39 ;  Lawrence  v.  Barrett,  16  Peters. 

The  recital  in  the  plea  that  the  "defendant  came,"  is  a 
mere  legal  sophism  of  which  the  form,  only,  is  preserved — 
the  substance  has  long  ceased  to  have  any  weight.  An  attor- 
ney may  come,  for  the  defendant,  and  piead  to  the  jurisdic- 
tion, and  it  will  be  a  good  plea  in  abatement. — Prim  v.  Da- 
vis, 2  Ala.  24. 

BRICKELL,  C.  J. — An  appearance  is  a  submission  to  the 
jurisdiction  of  the  court,  in  obedience,  or  in  answer  to  pro- 
cess. Though  we  have  a  rule  of  practice,  prescribing  par- 
ticularly, the  mode  in  which  the  appearance  shall  be  entered, 
and  thereby  made  known  to  the  court  and  to  the  opposing 
party  and  counsel,  the  rule  is  but  seldom,  if  ever,  observed. 
The  entry  on  the  margin  of  the  dockets  of  the  court  of  the 
name  of  an  attorney,  opposite  to  the  name  of  a  party  to  a 
suit,  is  accepted  in  practice  as  an  appearance  for  such  a  par- 
ty. The  consequence  resulting  from  an  appearance  thus 
made,  may  be  limited  by  the  steps  taken,  or  the  pleadings 
interposed  subsequently.  If  these  refer  to,  and  are  for  the 
pui-pose  of  vacating  an  irxegular  service  of  process,  or  for 
showing  to  the  court  there  has  been  no  service  of  process, 
or,  for  taking  advantage  of  defects  in  the  process,  on  error 
or  appeal,  such  an  appearance  will  not  be  deemed  a  general 
appearance,  cuiing  such  irregularities  or  defects. — Lecatt  v. 
SaUe,  1  Port.  287 ;  Nalwrs  v.  Nabors,  2  Port.  162 ;  Wilson  v. 
Outlaw,  Minor,  196 ;  Lampley  v.  Beavers,  25  Ala.  534. 

A  judgmeirt  by  default  is,  in  our  practice,  a  judgment  for 
the  want  of  an  appearance.  It  is  distinguished  from  other 
judgments  by  the  recital,  "the  defendant  being  called,  came 
not  but  made  default."  An  appearance  in  a  civil  suit  at  law 
is  purely  voluntary.  No  process  can  issue  to  compel  it,  nor 
can  the  plaintiff,  in  any  event,  enter  it  for  the  defendant.  A 
defendant  may  decline  to  make  it,  incurring  no  other  conse- 
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quence  than  an  admission  of  the  plaintiffs  cause  of  action, 
as  averred  in  the  complaint,  and  a  judgment  against  him  on 
such  admission. — McGe/iee  v.  Cliihlress,  2  Stew.  506.  The 
judgment  can  never  be  entered  if  there  is  an  appearance,  un- 
less the  defendant  has  filed  an  affirmative  plea,  and  does  not 
subsequently  appear  to  sustain  it.  If  there  is  an  appearance, 
and  a  failure  to  plead,  a  judgment  nil  dicit,  not  a  judgment  by 
default,  must  be  rendered. — Steivart  r.  Goode,  29  Ala.  470.  Or, 
if  the  defendant  appears,  and  subsequently  withdraws  his  ap- 
pearance, niaking"no  further  defense,"  nil  dicit  is  the  proper 
judgment. — Suinmerlin  v.  Dawdle,  24  Ala.  428.  So,  when 
there  is  an  appearance,  and  a  motion  to  quash  the  summons 
as  irregular,  which  is  overruled  and  no  further  defense  is 
made,  a  judgment  rnl  dicit  is  proper. — Eaton  v.  Harris,  42  Ala. 
491.  The  appearance  of  the  defendant,  and  the  subsequent 
withdrawal  of  a  plea  filed,  is  properly  followed  by  a  judg- 
ment nil  dicit. — Kennedy  v.  Young,  25  Ala.  563. 

The  plea  in  abatement  filed  b}'  the  defendant,  because  of 
the  insufficiency  of  the  affidavit  on  which  the  attachment 
issued,  Avas  an  appearance ;  for  until  an  appearance  is 
effected,  there  can  be  no  pleading. — ^Stephen  on  Plead.,  Ap- 
pendix xxii;  1  Chit.  PL  427;  Stephens  v.  Arthur,  Salk.  544. 
The  judgment  on  this  plea,  if  in  favor  of  the  plaintiff,  on 
issue  found,  would  have  been  final,  leaving  nothing  more  to 
be  done  than  an  assessment  of  the  damages,  if  the  action 
sounds  in  damages. — Jones  (('•  Co.  v.  Donnell,  9  Ala.  695.  If  a 
demurrer  had  been  interposed  and  sustained,,  the  judgment 
would  have  been  respondeat  ouster. — Massey  v.  IValher,  8  Ala. 
167.  If,  on  demurrer,  or  on  issue  found,  the  judgment  had 
been  for  the  defendant,  it  would  have  been  final,  that  the 
writ  be  quashed,  and  the  defendant  go  hence,  and  recover 
costs.  A  plea  on  which  a  final  judgment  may  be  rendered 
is,  of  necessity,  an  appearance. 

It  is  insisted,  however,  for  the  appellee,  the  withdrawal  of 
the  plea  in  abatement  remitted  the  cause  to  the  condition 
in  which  it  was  before  the  plea  was  filed.  We  cannot  assent 
to  the  proposition.  It  is  not  in  accordance  with  our  former 
decisions,  and  would  operate  to  the  prejudice  of  the  plaintiff, 
who,  by  its  withdraAval,  has  been  deprived  of  the  opportunity 
of  testing  the  truth  or  sufficiency  of  the  plea,  and  obtaining 
a  judgment  Avhich  would  have  been  final,  or  of  respondeat 
ouster,  compelling  a  plea  in  bar.  For,  no  subsequent  plea 
in  abatement,  or  dilatory  plea,  could  have  been  interposed. — 
Houeh  V.  Scott,  8  Port.  161.  The  withdrawal  of  the  i)lea  was 
the  voluntary  act  of  the  defendant,  Avhicli  the  plaintiff  could 
not  prevent.  It  was  either  a  confession  of  its  insufficiency, 
or  a  waiver  of  the  matter  of  defense  it  contained.     "Whether 
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the  one  or  the  other  the  defendant  was.  before  the  court,  and 
faiHng  to  plead  further,  a  judgment  for  the  want  of  a  plea, 
which  is  a  judgment  oiil  dicit,  was  the  proper  judgment.  That 
was  the  judgment  originally  entered,  and  in  its  amendment, 
so  as  to  convert  it  into  a  judgment  by  default,  the  court 
erred.  For  the  error  the  judgment  must  be  reversed  and  the 
cause  remanded. 


Gamble  v,  Jordan  et  al. 

Bill  in  Equity  to  vacate  and  annul  Final  settlement,  &c. 

1.  Joint  complaints ;  when  can  not  recover. — Where  one  of  two  joint  com- 
plainants is  not  entitled  to  recover,  relief  can  not  be  granted  to  either. 

2.  Probate  court;  decree  on  final  settlement;  how  can  not  be  assailed. — When  the 
jurisdiction  of  the  probate  court  has  attached,  its  decree  on  final  settlement 
of  an  administration,  can  not  be  vacated  or  annulled  by  resort  to  equity,  unless 
the  complainant  show  some  special  equitable  ground  of  relief,  whereby  by 
reason  of  accident,  mistake  or  fraud,  unmixed  with  fault  on  his  part,  he  was 
prevented  from  interposing  the  matters  relied  on  before  decree  in  the  probate 
court. 

3.  Same. — Where  the  jurisdiction  of  the  probate  court  is  shown  to  have 
attached,  and  its  decree  is  collaterally  assailed,  the  same  presumptions  will  be 
made  to  support  its  decrees  as  are  made  in  favor  of  superior  courts  of  general 
jurisdiction,  and  no  mere  errors  or  irregularities  can  be  taken  advantage  of. 

3.  Same. — Whether  where  the  jurisdiction  of  the  probate  court  has  attached, 
it  18  necessary  to  uphold  its  decree  on  final  settlement,  when  collaterally 
assailed,  that  the  record  should  show  the  appointment  of  a  ijuardiun  ad  litem 
for  minor  heirs,  is  not  decided,  but  no  advantage  can  be  taken  otherwise  than 
on  direct  attack  on  appeal  of  a  merely  irregular  or  voidable  appointment. 

Appeal  from  Chancery  Court  of  Henry. 

Heard  before  Hon.  B.  B.  McCraw. 

This  was  a  bill  in  equity  filed  by  the  appellees,  Ann  Jordan 
and  Mary  Jordan,  a  minor,  by  said  Ann  as  next  friend, 
against  William  Gamble,  the  appellant,  on  the  25th  of  June, 
1872,  seeking  to  vacate  appellant's  final  settlement,  made  in 
the  probate  court  on  the  14th  day  of  March,  1865,  of  his 
administration  of  the  estate  of  William  B.  Jordan,  deceased, 
of  whom  appellees  were  the  only  heirs  and  distributees, 
and  to  require  him  to  settle  the  estate  in  the  court  of  chan- 
cery. 

The  bill  alleged,  among  other  things,  that  said  final  settle- 
ment was  void,  because  the  record  did  not  show  that  the 
appellee,  Mary,  who  was  a  minor,  was  represented  by  a 
guardian  ad  litem  ;  that  publication  of  notice  of  the  settle- 
ment was  made  by  posting  notices,  there  being  nothing  to 
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show  that  no  newspaper  was  published  in  the  county ;  that 
errors  in  the  calculations  and  addition  of  the  account  had 
been  made  to  the  prejudice  of  complainants  on  the  final  set- 
tlement ;  that  the  administrator  collected  in  Confederate 
currency  debts  due  the  estate,  when  there  was  no  necessity 
therefor,  which  could  have  been  collected  in  good  money 
after  the  war,  &c. ;  that  two  days  before  said  final  settlement 
said  Gamble  procured  said  Ann  to  take  out  letters  of  guard- 
ianship of  the  estate  of  the  minor  Mary,  and  she,  relying  on 
his  advice  about  what  was  best  to  be  done,  received  payment 
of  the  judgments  rendered  against  said  Gamble,  on  the  final 
settlement,  in  favor  of  the  said  Mary  and  herself  in  Confed- 
erate currency,  or  a  certificate  of  deposit  of  currency,  to  be 
funded  in  four  per  cent,  bonds  of  the  Confederate  States,  &c. 

The  record  of  the  prooeedings  in  the  probate  court  is 
made  an  exhibit  to  the  bill ;  fi-om  this  it  appears  that 
Gamble  was  duly  appointed  administrator  of  Jordan's  estate 
on  the  13th  day  of  January,  1863 ;  that  letters  were  duly 
granted  to  him  upon  giving  approved  bond ;  that  an  invent- 
ory and  appraisement  were  duly  made  and  returned  to  the 
court ;  that  the  administrator,  under  order  of  the  court,  sold 
the  personal  property,  which  was  perishable,  and  made  due 
report,  &c.  ;  that  on  the  16th  day  of  February,  1865,  Gamble 
filed  his  account  and  vouchers,  under  oath,  for  a  final  settle- 
ment, showing  that  the  complainants  were  the  only  heirs 
and  distributees ;  that  thereupon  the  court  set  the  2d  Mon- 
day in  March  for  said  settlement,  and  ordered  that  notice  be 
given  by  posting  notices  at  the  court-house  door  and  three 
other  public  places  in  the  county  for  three  successive  weeks 
before  that  day,  and  ordered  that  George  P.  Kincey  be  ap- 
pointed guardian  ad  litem  for  the  minor  heir,  and  that  notice  be 
served  on  him,  &c. ;  that  notice  thereof  and  of  the  filing  of  the 
accounts  and  vouchers  for  final  settlement  and  the  day  set 
for  the  same,  together  with  notice  of  Kincey's  appointment 
as  (juardian  ad  litem,  was  duly  given  him. 

The  minute  entry  of  the  final  settlement,  omitting  the 
caption,  (fee,  was  as  follows:  "March  4th,  1865.  On  this 
day,  it  being  the  day  set  apart  for  a  final  settlement  of  the 
estate  of  William  Jordan,  deceased,  came  William  Gamble, 
administrator  of  said  estate,  and  asked  the  court  to  audit 
and  allow  his  accounts  and  vouchers  heretofore  filed;  and 
it  appearing  to  the  court  that  notice  of  said  settlement  has 
been  given  by  posting  notices  at  the  court-house  door  for 
three  successive  weeks  before  this  day,  and  George  P.  Kin- 
cey, who  was  heretofore  appointed  guardian  a/J,  litem  pendente 
lite,  for  the  minor  heir  of  said  deceased,  having  had  due  notice 
and  no  objection  being  filed :     It  is  therefore  ordered   that 

(28) 
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said  account  as  stated  be  allowed,  recorded  and  filed  as  such 
final  settlement,  by  which  it  appears,"  &c.  The  decree  then 
states  the  balance  in  the  administrator's  hands,  and  awards 
execution  in  favor  of  complainants  against  him  for  their  res- 
pective shares,  &c. 

Gamble  answered,  averring  ^^is  good  faith  in  the  administra- 
tion, denying  any  accountabihty,  and  also  demurred  for  want 
of  equity.  The  cause  was  submitted  on  bill,  answer,  pleadings 
and  proof,  and  the  chancellor  being  of  opinion  that  com- 
plainants were  entitled  to  relief,  made  a  decree  transferring 
the  settlement  of  the  estate  into  the  chancery  court,  vacating 
and  annulling  the  final  settlement,  and  ordered  a  reference  to 
the  register  to  state  the  accounts,  <fec. 

The  register,  in  accordance  with  directions  in  the  decree 
of  reference,  charging  the  administrator  with  the  value  in 
good  money  of  the  personal  property  sold,  and  with  the  value 
of  certain  notes  collected  in  Confederate  currency,  &c.,  found 
that  he  was  indebted  to  complainants  in  the  sum  of  $5,146.98. 
The  chancellor  overruled  exceptions  to  the  report,  and  con- 
firmed and  rendered  a  decree  against  the  administrator  for 
the  amount  thus  found  due. 

The  overruling  of  exceptions  to  the  report  and  the  decree 
rendered,  are  now  assigned  for  error. 

W.  C.  Gates  and  J.  A.  Corbett,  for  appellant. 

Cowan  &  Gates,  contra. 

BEICKELL,  C.  J. — The  bill  can  not  be  sustained,  unless 
each  of  the  complainants  has  an  interest  and  is  entitled  to 
relief.  If  the  right  of  one  has  been  determined  at  law,  though 
the  right  of  the  other  may  not  be  concluded  by  the  adjudi- 
cation, relief  can  not  be  granted. — 1  Brick.  Dig.  750,  §§  1634- 
5.  The  complainant,  Mrs.  Ann  J.  Jordan,  was  fully  sui  juris, 
when  the  settlement  of  the  administration  was  had  in  the 
court  of  probate.  The  jurisdiction  of  the  court  was  complete 
and  all  its  proceedings  as  to  her  were  strictly  regular,  not 
affording  matter  for  the  assignment  of  error  on  appeal.  The 
errors  of  calculation  in  the  accounts,  alleged  in  the  bill  and 
entering  into  the  settlement,  may  have  been  the  subject  of 
correction  by  bill  in  chancery,  under  the  statute,  (E.  C.  §  2274,) 
if  Mrs.  Jordan  had  sought  relief  within  two  years  after  the 
settlement,  and  such  errors  in  fact  exist.  Not  having  sought 
the  correction  within  that  period,  the  statute  is  a  bar  against 
her.  Though  not  a  bar  against  the  infant  complainant,  she 
can  have  no  recovery  on  this  bill  in  which  she  is  joined  with 
her  mother  who  is  barred. 

Vol.  liv. 
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The  appointment  by  the  court  of  probate  of  a  guardian  ad 
litem  to  represent  the  infant  complainant,  on  the  final  settle- 
ment of  the  administration  in  that  court,  may  have  been 
irregular.  Its  regularity  is  not  now  matter  of  consideration. 
The  court  had  jurisdiction,  and  if  it  is  necessary  to  the 
validity  of  a  final  settlement  of  an  administration  in  a  court 
of  probate,  when  the  settlement  is  collaterally  assailed,  that 
a  guardian  ad  litem  should  appear  from  the  record  to  have 
been  appointed  for  minors  interested,  as  to  which  we  exp'ress 
no  opinion,  the  settlement  can  not  be  avoided  because  of  an 
irregular  or  voidable  appointment.  When  on  appeal  the 
validity  or  regularity  of  the  proceedings  of  the  court  of  pro- 
bate in  the  settlement  of  administrations  is  assailed,  its 
records  must  discover  every  fact  essential  to  the  vahdity  of 
its  sentences.  Intendments  will  not  then  be  made  to  sup- 
port them.  When,  however,  the  jurisdiction  of  the  court 
has  attached,  and  appears  of  record,  and  the  sentence  is 
assailed  or  impeached  collaterally,  the  rule  applicable  to 
superior  courts  prevails,  that  all  reasonable  intendments  and 
presumptions  will  be  made  to  support  them. — 2  Brick.  Dig. 
|§  5,  6.  The  jurisdiction  of  the  court  of  probate  was  called 
into  exercise  when  the  administrator  filed  his  accounts  and 
vouchers  for  a  final  settlement  and  a  day  was  appointed  for 
the  settlement.  Whatever  of  irregularity  there  may  seem  to 
be  in  the  appointment  of  a  guardian  ad  litem  for  the  infant 
complainant,  is  mere  matter  of  error,  not  of  jurisdiction,  and 
does  not  detract  from  the  conclusiveness  of  the  decree  pro- 
nounced by  the  court  The  decree  not  being  impeached  for 
fraud,  and  no  accident  or  mistake  intervening,  preventing  the 
appellees  from  presenting  to  the  court  all  the  matters  on 
which  they  now  insist  as  grounds  for  relief,  and  all  of  which 
were  involved  in  it,  the  decree  is  a  bar  against  both  of  them. 
Warim/  v.  Lewis,  53  Ala,  615.  The  errors  of  calculation  of 
which  complaint  is  made,  if  they  exist,  the  infant  appellee 
has  a  right  to  correct,  if  on  application,  the  appellant  refuses 
correction  as  to  her. 

The  decree  must  be  reversed,  and  a  decree  here  rendered 
dismissing  the  bill,  without  prejudice  to  the  right  of  the 
appellee,  Mary  W.,  to  correct  any  errors  the  statute  entitles 
her  to  correct. 
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Nelson,  Adm'r.  v.  Webb. 

Attachment  for  Bent. 

1.  Amendment,  right  of. — Under  our  liberal  statute  of  amendment,  there  is 
no  limit  to  the  right,  save  that  there  must  not  be  a  total  departure  from  the 
process,  or  an  entire  change  of  parties  or  of  the  cause  of  action. 

2.  Same ;  ichat  amendment  not  a  departure. — An  amendment  to  a  declaration 
for  use  and  occupation  under  a  special  contract  of  renting,  by  adding  the 
common  count  for  use  and  occupation,  is  not  a  departure  from  the  cause  of 
action  disclosed  in  the  original  complaint,  nor  does  it  varj'  from  the  affidavit 
and  writ  of  attachment  (disclosing  a  special  contract  of  renting)  by  which  the 
suit  was  commenced. 

3.  Assumpsit,  recovery  in. — In  assumpsit  for  use  and  occupation,  the  plain- 
tiff may  recover  under  the  common  counts  in  that  form  of  action,  although 
the  special  contract  of  renting  declared  on  is  void,  under  the  statute  of  frauds, 
if  the  defendant  entered  and  enjoyed  possession,  and  nothing  remains  to  be 
done  but  payment  of  rent. 

4.  Rent,  lien  for  ;  to  what  attaches. — If  there  be  separate  contracts  of  renting 
of  separate  parcels  of  lands  by  the  owner  to  the  same  tenant,  the  landlord  has 
a  lien  on  the  crop  grown  on  e^ich  of  the  parcels  of  land,  only  for  the  rent  of 
such  parcel. 

5.  Same;  remedy  hy  attachment  for  rent. — Attachment  for  rent  can  not  be 
maintained  unless  the  relation  of  landlord  and  tenant  exists  ;  but  where  the 
contract  of  renting  is  obnoxious  to  the  statute  of  frauds,  and  the  tenant  has 
entered  and  occupied  the  premises,  such  a  contract,  followed  by  use  and  occu- 
pation under  it,  creates  the  relation  of  landlord  and  tenant  between  them. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

The  appellant,  Nelson,  who  was  then  special  administrator 
of  the  estate  of  Alanson  Saltmarsh,  deceased,  commenced 
this  suit  by  attachment,  in  the  circuit  court,  against  the 
appellee,  Webb.  The  affidavit  for  attachment  stated  that 
"  Samuel  H.  Webb  was  justly  indebted  to  him  (Nelson)  as 
special  administrator  of  A.  Saltmarsh,  deceased,  in  the  sum 
of  two  thousand  and  fifty  dollars  for  rent  of  lands  belonging 
to  said  estate,  for  the  year  1871,  and  that  said  Webb  has 
removed  a  part  of  the  crops  raised  on  said  rented  lands,  with- 
out affiant's  consent,  and  that  the  attachment  is  not  sued  out 
for  the  purpose  of  vexing  or  harrassing  the  said  Samuel  H. 
Webb."  This  affidavit  was  made  on  the  20th  day  of  Octo- 
ber, 1871,  and  on  the  same  day  the  clerk  issued  the  writ  of 
attachment  which  followed  the  affidavit,  except  that  it 
directed  a  levy  upon  the  defendant's  estate  generally,  instead 
of  upon  the  crops  grown  on  the  premises. 

Plaintiff's  original  complaiat  contained  but  a  single  count, 
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claiming  of  the  defendant  $2,050,  "the  rent  of  lands  belong- 
ing to  the  estate  of  the  said  Alanson  Saltmarsh,  deceased, 
in  the  county  of  Dallas,  demised  by  plaintiff  as  administrator 
as  aforesaid,  to  "  defendant,  to-wit :  On  the  1st  day  of  Decem- 
ber, 1870,  said  rent  commencing  on  the  first  day  of  January, 
1871,  and  ending  on  the  31st  day  of  December,  A.  D.  1871." 
Afterwards,  by  leave  of  court,  two  additional  counts  were 
added,  and  the  plaintiff  showing  that  since  the  commence- 
ment of  the  suit  he  had  been  appointed  general  administra- 
tor, the  complaint  was  amended  in  that  particular  also. 
The  record  does  not  contain  the  second  count.  The  third 
count  claimed  a  like  amount  as  the  first,  for  use  and  occupa- 
tion of  the  same  lands  from  the  1st  day  of  January,  1871,  to 
the  31st  day  of  December  of  that  year. 

Afterwards,  on  motion  of  the  defendant,  the  court  struck 
out  the  third  count,  upon  the  grounds  that  "  the  landlord's 
lien  statute  gave  no  lien  enforceable  by  attachment,  to  one 
claiming  for  use  and  occupation,  and  that  it  was  a  departure 
from  the  cause  of  action  as  set  forth  in  the  afl&davit  and 
attachment,"  and  plaintiff  excepted. 

The  testimony  showed  that  plaintiff,  as  special  adminis- 
trator, rented  out  the  lands  belonging  to  the  Saltmarsh  estate 
on  the  15tli  day  of  October,  1870 ;  that  there  were  two  plant- 
ations, the  " Mount Nebo  place"  and  "Cahaba  river  place"; 
that  these  places  were  rented  separately  at  public  outcry  by 
plaintiff  to  the  defendant  for  the  year  1871 ;  that  he  agreed 
to  pay  $250  for  the  "Mount  Nebo  place,"  and  $1,800  for  the 
"Caliaba  river  place";  that  the  defendant  agreed  to  pay  the 
rent  not  later  than  the  1st  of  October,  1871 ;  that  he  did  not 
take  possession  of  or  cultivate  the  "  Mount  Nebo  place,"  but 
did  go  into  possession  of  and  cultivate  the  "Cahaba  river 
place,"  for  and  during  the  year  1871,  raising  a  crop  of  corn 
and  cotton  thereon,  on  a  portion  of  which  the  attachment 
was  levied. 

Thereupon,  plaintiff  moved  the  court  for  leave  to  amend 
their  complaint  so  as  to  show  that  the  various  sums  of  money 
therein  claimed  were  due  on  the  1st  day  of  October,  1871, 
but  the  court  refused  to  permit  the  amendment  and  plaintiff 
excepted.  The  plaintiff  also  asked  leave  to  amend  the  com- 
plaint, "by  striking  out  the  sum  of  $2,050  wherever  it  occurred, 
and  insert  in  lieu  thereof  the  sum  of  $1,800."  This  was  also 
refused,  and  plaintiff  excepted.  The  court,  at  the  request  of 
the  defendant,  charged  the  jury,  if  they  believed  the  evidence, 
the  contract  sued  on  was  void  under  the  statute  of  frauds, 
and  plaintiff  was  not  entitled  to  recover.  The  plaintiff  ex- 
cepted to  this  charge,  and  in  consequence  was  forced  to  suffer 
a  nonsuit,  <fec. 
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The  charge  given,  the  order  striking  out  the  third  count  of 
the  complaint,  and  the  refusal  to  allow  the  amendments 
asked,  are  now  assigned  for  error. 

Brooks,  Haeralson  &  Eoy,  for  appellants. 

John  White,  contra. 

BEICKELL,  C.  J.— The  affidkvit,  the  attachment  and  the 
original  complaint,  fully  apprised  the  defendant  of  the  char- 
acter of  the  suit — that  it  was  an  action  of  assumpsit  for  use 
and  occupation.  No  amendment  of  the  original  complaint, 
not  changing  this  cause  of  action,  is  a  departure  from  the 
affidavit  and  writ.  The  common  count  for  use  and  occupa- 
tion, could  originally  have  been  joined  with  the  special  count. 
The  common  count,  appropriate  for  a  recovery,  if  there  had 
not  been  a  special  contract,  as  declared  in  the  special  count, 
may  always  be  joined  with  the  special  count.  •  As  the  com- 
mon count  could  originally  have  been  joined,  its  introduction 
by  amendment  was  proper,  not  varying  o'r  departing  from 
the  cause  of  action,  simply  averring  it  in  another  form,  to 
meet  the  possible  phases  in  which  the  evidence  might  pre- 
sent the  case.  Under  our  former  practice,  when  suits  were 
commenced  by  original  writ,  on  which  the  cause  of  action 
must  have  been  indorsed,  a  declaration  could  not  be  stricken 
out  as  varying  from  the  writ,  unless  there  was  a  radical 
departure  from  the  indorsement. — Sexton  v.  Bone,  7  Ala.  829; 
Tenison  v.  Martin,  13  Ala.  21. 

It  is  a  general  rule  in  assumpsit,  that  when  a  plaintiff 
declares  on  a  special  contract,  if  he  fails  in  his  proof  of  it, 
he  may  recover  on  the  appropriate  common  count,  if 
the  case  be  such  that,  supposing  there  had  been  no  special 
contract,  he  could  have  recovered.  The  rule  is  as  applica- 
ble to  assumpsit  for  use  and  occupation,  as  to  any  other  form 
of  action.  In  McMillan  v.  Wallace,  3  Stew.  185,  the  plaintiff 
declared  specially  on  a  contract  for  the  payment  of  rent, 
joining  the  common  count  for  use  and  occupation,  and  the 
contract  proved  varying  from  that  alleged  in  the  special  count, 
the  contract  being  executed,  nothing  remaining  but  the  pay- 
ment of  the  rent  by  the  defendant,  he  was  held  entitled  to 
recover  on  the  common  count  a  reasonable  satisfaction  for 
his  rent,  not  exceeding  the  sum  promised  by  the  special  con- 
tract. So  if  the  contract  of  renting  is  obnoxious  to  the  statute 
of  frauds,  but  the  defendant  has  entered  and  enjoyed  pos- 
session, a  recovery  on  the  common  count  for  use  and  occu- 
pation, may  be  had. — Hays  v.  Go7'ee,  4  St.  &  Port.  170, 
Voij.  uy. 


1875.]  OF  ALABAMA.  439 

[Nelson,  Adm'r,  v.  Webb.] 

There  is  no  limit  to  the  right  and  power  of  amendment  of 
pleading  under  our  statute,  except  that  there  must  not  be  a 
total  departure  from  the  process,  an  entire  change  of  the 
cause  of  action  or  of  the  parties. — Crimrn  v.  Craiv/ord,  29 
Ala.  623.  Under  the  narrowest  statute  of  amendments,  the 
misdescription  of  a  contract,  verbal  or  written,  in  date  or 
amount,  could  be  corrected.  When  the  complaint  described 
the  cause  of  action  as  a  promissory  note,  an  amendment  cor- 
rectly describing  it  as  a  bond,  or  writing  under  seal,  has  been 
allowed  under  our  present  statutes. — Heed  v.  Scott,  30  Ala. 
640.  The  amendments  asked,  so  as  to  change  the  day  of 
payment  of  the  rent  and  the  amount  claimed,  should  nave 
been  allowed.  We  agree  with  the  appellee's  counsel,  that  if 
there  are  separate  contracts  of  renting  of  different  premises, 
the  landlord  has  a  lien  on  the  crop  grown  on  each  of  the 
parcels  of  land,  only  for  the  rent  of  that  parcel.  If  he  sues 
out  one  attachment  only,  as  he  mayj  counting  in  his  com- 
plaint on  the  several  demises,  or  relying  on  the  common 
count  only,  when  that  would  be  sufficient,  and  the  attach- 
ment is  levied  only  on  the  crop  grown  on  one  of  the  premises, 
the  court  co^ld  dissolve  the  attachment  as  to  the  claim  of 
rent  of  the  other  premises,  thereby  confining  a  recovery  to 
the  rent  only  of  the  premises  on  which  the  crop  levied  on 
was  grown. — Jordan  v.  Hazzard,  10  Ala.  221;  S.  C.  12  Ala. 
180 ;  Gill  V.  Doivns,  26  Ala.  670.  The  consequences  appre- 
hended by  appellee's  counsel  from  the  allowance  of  the 
amendments  could  not  therefore  result. 

It  must  not  be  understood  that  an  attachment  for  rent  can 
be  maintained,  unless  the  relation  of  landlord  and  tenant 
exists.  The  common  count  is  appropriate  for  a  recovery 
when  that  relation  exists,  the  tenant  has  occupied,  and  there 
remains  nothing  but  the  payment  of  rent ;  or  the  contract  of 
renting  is  obnoxious  to  the  statute  of  fi*auds,  and  the  tenant 
has  entered  and  occupied  the  premises.  Such  a  contract, 
followed  by  use  and  occupation  under  it,  will  create  the  rela- 
tion of  landlord  and  tenant. 

The  court  erred  in  its  several  rulings,  the  nonsuit  must  be 
set  aside  and  the  cause  remanded. 
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Waddell,  Adm'r,  v.  Lanier  and  Hop- 
kins. 

Bid  in  Equity  to  set  Aside  Deed,  &c. 

1.  Revised  Code,  §  3326  of;  construed  .—\5uAex  §  3326  of  the  Eevised  Code, 
prior  to  the  amendment  of  the  act  of  March,  1873,  a  bill  filed  against  defend- 
ants residing  in  this  State,  must  be  filed  in  the  court  of  the  district  in  which 
they  reside,  if  they  all  reside  in  the  same  district;  but,  if  some  reside  in  one 
and  some  in  another  district,  then  the  bill  must  be  filed  in  the  district  in  which 
a  "material  defendant"  resides;  a  party  is  a  "material  defendant"  within  the 
meaning  of  the  rule,  whose  interest  is  antagonistic  to  complainant's,  and 
against  whom  relief  is  prayed. 

2.  Same. — K  the  only  "material  defendants,"  as  thus  deiined,  reside  out  of 
the  State,  then  the  bill  is  properly  filed  in  the  district  in  which  any  other 
proper  defendant  resides. 

3.  Same.  — An  heir  at  law  is  a  necessary  party  to  a  bill  filed  by  the  admin- 
istrator of  the  intestate  ancestor,  to  vacate  and  annul  (on  the  ground  of  fraud 
and  undue  influence)  a  deed  of  lands  and  personalty  made  by  the  intestate, 
and  tor  a  discovery  from  the  grantee;  and  where  the  grantee  is  non-resident, 
the  chancery  court  of  the  district  in  which  the  heir  resides,  has  jurisdiction  of 
a  bill  there  filed  against  her  and  such  non-resident  grantee,  if  there  are  no 
other  parties,  having  more  material  interests  than  the  heir,  resident  in  some 
other  district  of  the  State. 

Appeal  from  Lee  Chancery  Court. 
Heard  before  Hon.  N.  S.  Gkaham. 
The  facts  are  sufficiently  stated  in  the  opinion. 

G.  D.  &  G.  W.  Hooper,  for  appellant. 

W.  H.  Denson,  cmtra. 

MAXNING,  J.— A  bill  in  chancery  "must  be  filed  in  the 
district  in  which  the  defendants,  or  a  material  defendant  re- 
sides, ....  and  in  case  of  non-residents,  in  the  dis- 
trict where  the  subject  of  the  suit  or  any  portion  of  the  same 
is,  where  the  cause  of  action  arose,  or  the  act  on  which  the 
suit  is  predicated  was  to  be  performed,  or,  if  real  estate  be 
the  subject  matter  of  the  suit,  then  in  the  county  where  the 
same  or  a  material  portion  thereof  is  situated." — ^Rev.  Code, 
§  3326,  as  amended  by  act  No.  70,  of  March  17,  1873. 

This  section  was  construed  in  Johnson  v.  Shaio,  31  Ala.  592, 
in  which  it  was  held  that  the  first  clause  declared  a  general 
rule,  and  the  subsequent  one  an  exception  thereto ;  and  that 
it  was  only  in  case  when  aU  the  defendants  are  non-residents 
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that  the  suit  should  be  brought  in  any  other  district  than 
that  in  which  a  resident  defendant  lives. 

Lanier  is  a  non-resident ;  Mrs.  Hopkins  resides  in  Eussell 
county,  and  this  suit  was  brought  in  the  chancery  court  of 
that  county,  and  was  dismissed  on  demurrer  for  that  cause, 
on  the  ground  that  Mrs.  Hopkins  was  not  a  material  defend- 
ant, against  whom  a  decree  was  prayed  for  or  could  be  ren- 
dered, and  because  the  real  estate,  which  was  in  part  the  sub- 
ject of  the  suit,  was.  situated  in  Chambers  county,  and  the 
deed,  which  is  sought  to  be  set  aside,  was  executed  there, 
and  the  grantor  died  in  the  same  county,  and  his  estate  was 
therein  administered  on. 

The  latter  facts  are  admitted  to  be  true,  and  the  question 
remaining  to  be,  answered  is,  whether  or  not  Mrs.  Hopkins 
is  such  a  defendant  as  may  be  sued  in  the  district  of  her 
residence. 

The  suit  is  brought  by  "Waddell  as  administrator  of  the 
estate  of  Ann  Campbell,  deceased,  and  the  chief  object  of  it 
is  to  set  aside  a  deed  made  by  the  latter  in  July,  187'2,  where- 
by, in  consideration  of  ten  dollars  and  "of  her  esteem,  friend- 
ship and  affection"  to  defendant,  E.  F.  Lanier,  she  gave, 
gi'anted  and  conveyed  to  him  "all  of  her  estate,  real  and  per- 
sonal, lying  in  said  State  of  Alabama,  to-wit,"  (then  describ- 
ing a  number  of  parcels  of  land,)  "lying  and  being  in  the 
said  county  of  Chambers  and  State  of  Alabama  :  to  have  and 
to  hold  the  said  lands  unto  the  said  E.  F.  Lanier,  his  heirs 
and  assigns  forever  in  fee  simple."  Which  deed,  it  is  aver- 
red, was  obtained  by  said  Lanier  by  fraud  and  undue  influ- 
ence over  the  grantor,  Mrs.  Campbell.  The  bill  prays,  also, 
for  a  discovery  from  Lanier  of  all.  the  moneys,  notes,  title 
papers,  &c.,  which  belonged  to  Mrs.  Campbell.  Mrs.  Hop- 
kins, the  defendant,  is  an  heir  at  law,  and  is  supposed  to  be 
the  only  heir  at  law  of  Mrs.  Campbell,  and  distributee  of  her 
estate. 

If  the  deed  be  set  aside,  the  title  to  the  land  is  vested  in 
Mrs.  Hopkins.  It  will  go  to  her  subject  to  such  power  over 
it  as  the  law  confers  on  complainant  for  the  purposes  of  the 
administration.  She  is,  therefore,  directly  and  specially 
concerned  in  both  the  subject  matter  and  the  litigation.  And 
if  she  did  not  choose  to  be  a  co-plaintiff  in  this  cause,  it  was 
proper  to  make  her  a  defendant.  For  "the  general  rule  in 
courts  of  equity,  as  to  parties,  is,  that  all  persons  materially 
interested  in  the  subject  matter  ought  to  be  made  parties  to 
the  suit,  either  as  plaintiffs  or  as  defendants,  however  nu- 
merous they  may  be,  in  order,  not  only  that  complete  justice 
may  be  done,  but  that  multiplicity  of  suits  may  be  pre- 
vented."— Sto.  Eq.  PL  §  76  a.    And,  according  to  Sir  W'illiam 
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Grant,  in  Willdns  v.  Fry,  (1  Mer.  262)  "in  equity  it  is  sufficient 
that  all  parties  interested  in  the  subject  of  the  suit  should  be 
before  the  court,  either  in  the  shape  of  plaintiffs  or  of  de- 
fendants."—See,  further,  Sto.  Eq.  PL  §§  72,  73. 

Mrs.  Hopkins  is,  according  to  the  authorities,  a  necessary- 
party,  though  not  one  against  whom  a  decree  is  prayed  for, 
or  can,  in  this  cause,  be  rendered.  There  is  no  other  defend- 
ant, who  resides  in  this  State,  except  one  Eandle,  whom  the 
amendment  to  the  original  bill  made  a  party  defendant  as 
administrator  of  the  estate  of  James  Campbell,  deceased, 
who  was  the  husband  of  Ann  Campbell,  and  died  before  her. 
Mr.  Eandle  seems  a  much  less  material  party  to  the  cause 
than  Mrs.  Hopkins,  and  no  decree  is  prayed  against  him,  nor 
does  it  expressly  appear  in  what  county  he  resides. 

The  true  meaning  of  sec^iion  3326,  (supra),  without  the 
amendment  of  it,  so  far  as  it  concerns  this  case,  is  that  a  bill 
filed  against  defendants  residing  in  this  State,  must  be  filed 
in  the  court  of  the  district  in  which  they  reside,  if  they  all 
reside  in  the  same  district ;  but  if  some  reside  in  one  and 
some  in  another  district,  then  the  bill  must  be  filed  in  a  dis- 
trict in  which  a  "material  defendant"  resides ;  and,  as  de- 
cided in  Letvis  v.  Elrod,  (38  Ala.  17),  he  is  a  material  defend- 
ant within  the  meaning  of  this  section,  whose  interest  is  an- 
tagonistic to  complainants,  and  against  whom  relief  is  prayed. 
But,  if  the  only  material  defendants,  as  thus  defined,  reside 
out  of  the  State,  beyond  the  reach  of  the  process  of  its 
courts,  then  a  bill  is  properly  filed  in  the  district  in  which 
any  other  proper  defendant  resides.  These  provisions  of  the 
section  construed  are  not  changed  by  the  act  amending  it. 

We  do  not  decide  that  if  the  suit  had  been  brought  in  the 
chancery  court  of  Chambers  county,  where  the  land  is  situ- 
ated, it  would  not,  under  the  amending  act  of  March,  1873, 
have  been  well  brought.  The  statute  was  probably  intended 
by  the  legislature  to  authorize  this,  but  it  does  not  require  it 
to  be  done. 

Decree  of  the  court  below  reversed,  and  cause  remanded. 

Voii.  liiv. 


1875.]  OF  ALABAMA.  443 

[Alabama  Conference  v.  Vaughan  et  al.  ] 


Alabama  Conference  v,  Vanghan  et  al. 

Garnishment. 

1.  Exemption;  Into  goveminrj. — The  provisions  of  the  Constihition  of  T868, 
exempting  property  from  liability  for  payment  of  debts,  are  eutirelj'  pros- 
pective in  their  operation. 

2.  kame. — The  right  of  exemption,  against  process  for  the  collection  of  debt 
contracted  prior  to  1868,  is  governed  by  the  law  in  force  when  the  debt  was 
contracted. 

'A.  Sfnne. — Prior  to  the  Constitution  of  1868  the  exemptions  were  purely  of 
statutory  origin,  extending  only  to  heads  of  families  resident  with  them  in 
this  Stfite;  hence,  a  claim  of  exemption  against  process  issued  for  the  collection 
of  a  delit  contracted  prior  to  18(i8,  which  fails  to  show  that  the  debtor  was 
head  of  a  family  resident  here,  is  fatally  defective. 

4.  .Same ;  ichat  does  not  destroy  rvjld  to. — These  statutes  were  intended  for  the 
protection  and  maintenance  of  the  family,  rather  than  for  the  benefit  of  the 
debtor,  and  the  fact  that  he  may  have  obtiiined  an  exemption  of  property, 
which  was  consumed  in  support  of  the  family,  or  converted  into  other  prop- 
erty, or  wasted,  does  not  lessen  the  necessitj'  and  duty  of  maintaining  the  fam- 
ily, or  debar  the  debtor  (if  the  facts  then  existing  authorize  it)  from  (daiming 
a  subsequent  exemption,  against  process  issued  for  the  collection  of  the  same 
debt. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

The  Alabama  Conference,  the  appellant,  having  recovered 
judgment  in  the  circuit  court  of  Dallas,  on  the  13tli  day  of 
June,  1867,  against  J.  J.  Head  for  over  two  thousand  dollars, 
it,  in  the  year  1871,  sued  out  garnishments  against  Yaughan 
and  Cotton,  who  were  his  debtors.  They  answered  admit- 
ting indebtedness,  aggregating  about  four  hundred  dollars, 
and  at  the  spring  term,  1873,  on  motioQ  of  Head,  were  dis- 
charged. 

The  appellant  reserved  a  bill  of  exceptions,  from  which  it 
appears  that  Head,  in  support  of  his  motion  for  the  dis- 
charge of  tlve  garnishees,  introduced  an  affidavit,  made  by 
him  m  the  year  1871,  that  "the  amount  so  due  him  from  the 
garnishees,  together  with  all  other  personal  property  then 
owned  by  him,  did  not  exceed  the  amount  of  personal  prop- 
erty he  was  entitled  to  claim  as  exempt,  under  the  exemption 
laAvs  of  the  State  of  Alabama,"  and  that  he  claimed  the  same 
as  exempt.  It  Avas  further  shown  that  in  the  year  1871,  ex- 
ecution issued  on  the  judgment  in  favor  of  appellant,  and 
was  levied  on  Head's  property,  and  that  there  was  then  set 
aside  and  allowed  to  him  by  the  sheriff,  "personal  property 
to  the  value  of  all  exemptions,  to  which  said  Head  was  enti- 
tled under  the  State  Constitution  and  Code  of  Alabama,  and 
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that  after  an  allowance  of  aU  exemptions  to  said  Head,  prop- 
erty valued  at  $100  remained  subject  to  execution,  which  was 
applied  pro  tanto  in  satisfaction  of  the  judgment."  Some 
time  afterwards  Head  "sold  said  exempted  property  for  a 
small  amount  of  money — an  amount  below  the  value  of  the 
personal  property  allowed  him  under  the  exemption  laws  of 
Alabama."  This  was  the  substance  of  the  evidence,  and 
thereupon,  on  motion  of  Head,  against  the  objection  and  ex- 
ception of  appellant,  the  court  discharged  the  garnishees. 

Pettus,  Dawson  &  Tillman,  for  appellant. 

Fellows  &  John,  contra. 

BRICKELL,  C  J. — The  judgment  obtained  by  the  appel- 
lant, on  which  the  process  of  garnishment  issued,  was  ren- 
dered on  the  13th  day  of  June,  1867.  The  right  of  the  judg- 
ment debtor  to  an  exemption  of  property  from  hability  to  its 
satisfaction,  must  be  determined  by  the  laws  then  existing. 
The  provisions  of  the  Constitution  of  1868,  in  reference  to 
exemptions,  are,  in  express  terms,  prospective,  not  applica- 
ble to  debts  existing  prior  to  its  adoption.  Until  the  adopt- 
ion of  that  Constitution,  the  exemption  of  property  from  lia- 
bility to  the  payment  of  debts,  was  purely  statutory,  and  the 
right  was  limited  to  the  head  of  a  family.  No  debtor  not 
having  a  family  resident  within  the  State,  could  claim  an  ex- 
emption.— Allen  V.  Manasse,  4  Ala.  554 ;  Abercrombie  v.  Alder- 
son,  9  Ala.  981 ;  Boijkin  v.  Edwards,  21  Ala.  261.  The  bill 
of  exceptions  purports  to  set  out  all  the  evidence,  and  it  is 
not  shown  either  by  the  claim  of  exemption  or  otherwise, 
that  the  debtor  was  the  head  of  a  family  resident  within  the 
State.  The  circuit  court,  consequently,  erred  in  allowing  the 
claim,  and  discharging  the  garnishees. 

Whether  an  exemption  of  debts,  or  of  any  chose  in  action, 
can  be  claimed  by  the  judgment  debtor  if  he  is  the  head  of  a 
family,  depends  on  the  time  the  debt  on  which  the  appel- 
lant's judgment  was  rendered  was  contracted,  if  the  judg- 
ment was  founded  on  a  debt;  whether  it  was  contracted 
prior  or  subsequent  to  the  19th  of  February,  1867,  and  on 
the  construction  which  may  be  given  the  enactment  of  that 
date,  enlarging  exemptions.— E.  C.  §  2884;  Pamph.  Acts, 
1866-7,  p.  611.  Whether  this  enactment  operates  retro- 
spectively, authorizing  the  exemptions  it  allows  against  debts 
contracted  previous  to  its  enactment,  and  if  that  is  its  con- 
struction, whether  its  constitutionality  can  be  supported,  are 
not  questions  now  presented. 

More  than  twelve  months  prior  to  the  issue  and  service  of 
Vol.  liv. 
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the  garnishments,  an  execution  issuing  on  tlie  judgment  had 
been  levied  on  personal  property,  and  the  debtor  had 
claimed  and  been  allowed  to  retain  the  full  exemptions  al- 
lowed by  law.  It  is  insisted  his  right  to  an  exemption,  as 
against  this  judgment,  was  thereby  exhausted,  or  that  other- 
wise a  double  exemption  would  be  allowed  him.  The  right 
to  an  exemption  must  be  determined  by  the  facts  existing 
when  the  process  is  levied. —  Watson  v.  Shiipmn,  5  Ala.  233. 
On  these  facts  the  right  of  the  debtor  and  of  the  creditor 
depends.  The  right  of  the  creditor  is  to  subject  to  the  pay- 
ment of  his  debt,  property  not  exempt.  The  effect  of  the 
statutes  is  an  exemption  of  the  property  mentioned,  or  such 
as  the  debtor  may  select  from  all  the  personal  property  he 
may  own,  not  exceeding  in  value  the  prescribed  amount.  On 
such  property  the  creditor  has,  and  can  acquu'e  no  lien.  It 
may  be  fraudulently  aliened,  and  the  creditor  has  no  right  to 
impeach  the  alienation.  All  other  property  the  debtor  may 
have  owned  he  may  have  fraudulently  disposed  of  to  hinder 
and  delay  the  creditor,  without  impairing  the  right  to  retain 
that  which  the  law  declares  exempt. —  Calloway  v.  Carpenter, 
10  Ala.  500.  If  he  has  no  other  property  than  that  which  is 
exempt,  there  is  no  right  in  the  creditor.  Or,  if  he  has  more 
than  is  exempt,  his  right  is  to  select  such  as  he  will  retain, 
and  the  right  of  the  creditor  is  to  subject  that  not  selected. 
These  are  the  rights  of  the  parties,  continuing  so  long  as  the 
relation  of  debtor  and  creditor  continues. 

The  statutes,  fi-om  which  the  debtor  must  derive  his  right 
to  the  exemption  now  claimed,  were  designed  rather  for  the 
benefit  of  the  family,  than  for  the  individual  benefit  of  the 
debtor,  and  to  save  the  family  from  destitution,  were  liberally 
construed.  The  husband  and  father  was  under  the  legal 
and  moral  duty  of  maintaining  wife  and  children.  This  duty 
was  of  as  high  obligation  as  that  imposed  by  his  contracts, 
and  continued  so  long  as  there  was  a  relation  of  legal  de- 
pendence on  him.  The  benefit  the  statutes  intended  to  con- 
fer on  him,  was  assistance  in  the  discharge  of  this  duty.  The 
fact  that  he  had  obtained  an  exemption  which  may  have  been 
consumed  in  the  support  of  the  family,  or  converted  into 
other  property,  or  it  may  be  wasted  by  him,  does  not  lessen 
the  duty  of  maintaining,  or  the  necessities  of  the  family.  So 
long  as  that  duty  remains,  and  these  necessities  exist,  the 
statutes  intend  the  right  to  the  exemptions  shall  continue. 
We  hold  the  right  of  the  debtor  to  the  exemption  claimed, 
if  the  facts  necessary  to  its  existence  are  shown,  is  not  af- 
fected by  the  fact  he  had  previously  obtained  an  exemption. 

For  the  error  we  have  noticed,  the  judgment  is  reversed 
and  the  cause  remanded. 
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Berry  v.  Nail  &  Duxberry. 

Action  to  Recover  Damages  for  Breach  of  Contract  to  Deliver 

Cotton. 

1.  Amendment  nunc  pro  tunc ;  when  proper.-^kn  amendmeat  nunc  pro  tunc 
should  be  allowed  only  in  furtherance  of  justice  ;  it  should  not  be  allowed 
when  its  manifest  operation  is  to  work  injustice. 

2.  tkime. — Where  the  minute  entry  at  a  former  term  shows  that  a  change 
of  venue  was  granted  "ujion  condition,  that  before  the  triinscript  is  furnished 
the  plaintiff  shall  give  bond  and  security,  to  be  approved  by  the  clerk,  in  such 
a  sum  as  will  cover  the  costs  accrued  in  the  case,  and  when  said  bond  and  secu- 
rity is  given  as  required,  it  is  ordered  by  the  court  that  said  cause  be  transferred 
to  Russell  county,"  &c. — an  entry  on  the  judge's  docket  at  that  term,  that  "  on 
application  of  plaintiffs,  the  venue  in  this  case  is  changed  to  Eussell  county, 
but  before  transcript  is  furnished,  plaintiffs  are  required  to  give  bond  and 
Becurity,  to  be  approved  by  the  clerk  of  the  court,  in  such  sum  as  will  cover 
the  costs  accrued  in  this  case,''  is  not  of  itself  sufficient  to  authorize  an  amend- 
ment 7mnc  pi'o  tunc  at  a,  subsequent  term,  changing  the  venue  absolutelj'. 

3.  GlMUf/e  of  venue,  what  loaiver  of. — Where  a  defendant,  claiming  that  the 
ixnue  has  been  transferred  to  another  court,  moves  to  strike  the  case  from  the 
docket  on  that  ground,  and  excepting  to  the  overruling  of  his  motion, 
appears  in  the  court,  where  the  suit  was  pending  when  the  transfer  was  ordered, 
and  enters  upon  a  trial  afterwards  had  in  that  court,  this  is  a  waiver  of  his 
objection  and  prevents  his  raising  it  on  appeal. 

i.  Same;  remedy  in  such  a  case. — If  the  defendant  intends  to  insist  on  the 
objection,  he  should  treat  the  proceedings  as  coram  non  judice,  taking  no  part 
therein,  or  apply  for  an  appropriate  writ  to  prohibit  the  court  from  proceeding 
further  in  the  cause. 

5.  Writings ;  when  two  instruments  construed  together,  and  constitute  but  one 
contract. — Plaintiffs  and  defendant  executed  two  writings.  The  first,  signed 
by  defendant  B.  alone  and  delivei'ed  to  plaintiffs,  was  as  follows:  "I,  the 
undersigned,  agree  to  deliver  to  Nail  &  Duxberry  twenty-seven  bales  of  cotton," 
of  certain  quality  at  a  stipulated  price,  ' '  the  cotton  to  be  paid  for  as  soon  as 
ready  for  market."  The  plaintiffs  signed  another  instrument  of  the  same  tenor 
as  the  foregoing,  except  that  it  was  signed  by  the  plaintiffs  and  not  by  B. ,  but 
was  delivered  to  him  at  the  same  time  that  he  delivered  the  other  writing  to 
plaintiffs.  Held:  the  two  writings,  although  awkwardly  drawn,  to  bind  each 
party  to  the  performance  of  the  contract,  plainly  imported  what  that  contract 
was,  and  bound  each  of  the  parties  to  perform  the  respective  obligations  it 
imposed — the  one  to  deliver  the  cotton  and  the  other  to  pay  for  it,  according 
to  contract 

6.  Instrument;  nohennot  inadmissible  for  want' of  a  revenue  stamp. — An  instru- 
ment required  to  be  stamped  under  the  internal  revenue  law  of  the  United 
States,  can  not  be  rejected  as  evidence,  merely  because  it  is  not  stamped  ;  it 
must  be  shown  that  the  omission  to  stamp  was  designed  to  avoid  payment  of 
the  stamp  tax. 

7.  Same.  —Where  an  instrument  was  executed  at  a  time  when  there  was  no 
internal  revenue  collection  office  in  the  district  where  it  was  made,  a  party 
to  the  contract,  under  the  laws  of  the  United  States,  was  authorized  to  affix  the 
proper  stamps  at  any  time  before  the  first  day  of  Januf^ry,  1867. 

8.  Price  of  cotton  ;  lohat  competent  evulence  of. — Proof  of  what  cotton  sold  for 
at  certain  dsites  in  a  city,  which  was  the  market  town  of  the  locality  where  the 
cotton  was  to  be  delivered,  and  some  thirty  miles  distant  from  it,  together 
with  proof  as  to  the  cost  of  hauling  from  that  jjlace  to  such  market,  is  compe- 
tent evidence  to  show  what  its  value  was  at  the  same  time  in  such  locality. 

Vol.  liv. 
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9.  Agreenwiit  to  deliver  cotton  ;  wh(tt  necessary  to  enable  party  to  mainiain  or 
defeat  action  fw  breach  of .  —  Where  the  seller  agrees  to  deliver  certain  cotton 
when  ready  for  market,  for  which  the  purchaser  was  to  pay  a  certain  price,  and 
notifies  the  buyer  that  it  will  be  ready  for  delivery  at  a  certain  time,  at  which 
time  the  buyer  appears  to  receive  it — the  seller  can  not  absolve  himself  from 
liability  for  non-delivery,  by  showing  that  the  buyer  was  not  then  ready  to 
pay  for  it,  if  he,  the  seller,  was  not  then  able  to  deliver  according  to  contract, 
and  the  buyer,  demanding  delivery,  was  ready  and  able  to  comply  when  such 
delivery  could  be  made. 

10.  iHmie  ;  buyer's  option-  —A  purchaser  agreed  to  buy  a  number  of  bales  of 
cotton  when  ready  for  market,  for  which  he  was  to  pay  for  a  given  number 
"twenty-five  cents  in  gold,"  and  for  the  remainder  "at  thirty-seven  cents  in 
greenbacks."  The  discount  between  "greenbacks"  and  gold,  both  then  and 
at  the  time  delivery  was  demanded,  was  quite  heavy.  IJekl :  the  stipulation 
was  a  privile£e  enuring  to  the  buyer,  and  his  whole  duty  and  more  under  the 
contract,  would  be  performed  in  paying  dollar  for  dollar  in  coin,  instead  of 
"greenbacks,"  for  the  cotton  which  it  was  agreed  he  might  pay  for  in  "green- 
backs." 

11.  Tender  of  less  number  of  bcdes  than  was  contracicdfor ;  ichat  will  not  excuse. 
Where  a  party  agrees  to  deliver  a  certain  number  of  bales  of  cotton,  the  exact 
weight  not  being  specified,  tender  or  readiness  to  deliver  a  less  number  of 
bales  is  not  a  compliance  with  the  contract,  although  the  bales  tendered  are 
unusually  heavy. 

12.  Delivery  of  cotton;  when  demand  for,  in  time. — The  buyer  of  cotton,  who 
contracted  to  receive  and  pay  for  a  certain  number  of  bales  at  so  much  per 
pound,  when  notified  that  it  was  ready  for  delivery  on  a  plantation,  performs 
on  his  part,  if  he  is  read}',  and  offers  to  receive  and  pay  for  the  cotton  at  the 
appointed  place,  a  half  hour  after  sunset  of  the  last  day  on  which  he  was 
entitled  to  demand  delivery,  if  sufficient  time  inter\'enes  between  such  demand 
and  midnight  to  make  piojier  delivery,  without  danger  of  loss  or  destruction 
to  the  article  in  handling  it  at  such  time  in  the  night. 

Appeal  from  Bullock  Circuit  Court. 

Tried  before  Hon.  J.  McCaleb  AViley. 

The  appellees,  Nail  &  Duxberry,  brought  this  action 
against  the  appellant,  Martin  E.  Berry,  in  the  circuit  court 
of  Pike  county,  on  the  21st  day  of  November,  1865,  to  recover 
damages  of  the  latter  for  breach  of  a  contract  to  deliver  cot- 
ton. Afterwards,  tlie  portion  of  the  county  in  which  Berry 
lived  having  been  incorporated  in  the  territory  of  the  county 
of  Bullock,  the  venue  was  transferred  to  that  county,  and 
after  several  trials  and  mistrials  had  in  that  court,  resulted, 
in  the  spring  term,  1871,  in  a  verdict  and  judgment  in  favor 
of  plaintiffs  for  over  nineteen  hundred  dollars.  Nail  reserved 
a  bill  of  exceptions,  and  brings  the  case  here  by  appeal, 
assigning  for  error  the  admission  of  evidence  objected  to  by 
him,  and  the  refusal  to  charge  as  requested  by  him,  as  also 
the  giving  of  certain  charges  at  the  instance  of  plaintiff. 
The  questions  arising  upon  the  admission  of  evidence,  and 
the  charges  given  and  refused,  together  with  the  evidence 
relating  to  them,  are  so  fully  set  out  in  the  opinion,  that  it 
is  unnecessary  to  set  out  the  various  objections  in  detail,  or 
to  set  forth  specially  the  charges  given  and  refused. 
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Stone  &  Clopton,  for  appellant. 

Sam'l  F.  Bice,  and  Thos.  H.  Watts,  contra. 

MANNING,  J. — This  suit  was  brought  in  December,  186  5 
and  after  two  or  three  trials  and  mistrials  in  the  circuit  court 
of  Bullock  county,  the  plaintiffs  below  (appellees  in  this  court) 
moved  for  a  change  of  venve,  on  the  ground,  that  by  reason 
of  the  machinations  of  defendant  they  could  not  obtain  a 
jury  that  would  do  them  justice  in  that  county.  The  motion 
was  granted,  with  certain  modifications  or  provisions ;  and  a 
note,  in  substance  as  follows,  was  made  by  the  circuit  judge 
on  his  docket :  "On  application  of  plaintiffs  the  venue  in  this 
case  is  changed  to  Russell  county,  but  before  transcript  is 
furnished,  plaintiffs  are  required  to  give  bond  and  security, 
to  be  approved  by  the  clerk  of  the  court,  in  such  sum  as  will 
cover  the  costs  accrued  in  this  case."  The  entry  on  the 
minutes  of  the  court,  made  at  length  afterwards,  set  forth 
that  the  motion  was  granted  "  under  the  following  condi- 
tions, viz  :  that  before  transcript  is  furnished,  the  plaintiffs 
shall  give  bond  and  security,  to  be  approved  by  the  clerk  of 
this  court,  in  such  sum  as  will  cover  the  cost  accrued  in  the 
case ;  and  ivhen  said  bond  and  security  is  given  as  required,  it  is 
ordered  by  the  court,  that  said  cause  be  transferred  to  Rus- 
sell county,"  and  that  the  clerk  seal  up  and  transmit  the 
papers,  &c. 

The  order  was  such  an  one  as  the  court  might  modify  or 
alter ;  and  this  entry  on  the  minutes,  which  was  doubtless 
read,  as  is  customary,  the  next  morning  and  approved  as  the 
definitive  ruhng  of  the  court,  on  the  motion  to  change  the 
venue,  stood  thereafter  as  its  final  determination  of  that 
matter.  It  followed,  that  the  plaintiffs  having  declined  to 
execute  the  bond,  in  compliance  with  the  condition,  the  cause 
remained  in  the  court  of  Bullock  county.  But,  at  the  second 
term  thereafter,  the  parties  on  both  sides  appearing  and 
being  in  court,  the  defendant  below  (appellant  in  this  court,) 
moved  that  the  minute-entry  above  set  forth  be  amended ; 
and  upon  the  evidence  afforded  by  the  judge's  note  on  the 
docket,  the  court  ordered  an  amendment  of  the  minute-entry 
nunc  pro  tunc,  so  as  to  make  it,  after  a  previous  recital,  read 
as  follows :  "  On  said  application  of  plaintiffs  the  venue  in 
this  case  is  changed  to  Russell  county,  but  before  transcript 
is  furnished,  the  plaintiffs  are  required  to  give  bond  and 
security,  to  be  approved  by  the  clerk  of  this  court,  in  such 
sum  as  will  cover  the  cost  accrued  in  the  case ;  and,  it  is  ordered 
by  the  court  that  this  cause  be  transferred  to  Russell  county,  and 

that  the  clerk  append  to  the  original  papers  in  this  case,  a 
Vol.  liv.  » 
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transcript  of  all  the  proceedings  had  in  said  cause,  and  trans- 
mit the  whole  under  seal  to  the  clerk  of  the  circuit  court  of 
the  county  of  Russell." 

Until  this  motion  to  amend  was  made  and  granted,  the 
cause  remained  in  fact  and  in  law,  in  the  circuit  court  of  Bul- 
lock county.  And  the  obvious  purpose  of  appellant,  in  mov- 
ing at  the  fall  term,  1870,  of  that  court,  so  to  amend  the 
minute-entry  of  the  fall  term,  1869,  was  to  produce  the  ab- 
surd and  unjust  result  of  enabling  him  thereby  to  maintain 
that  the  cause  was  in  fact  and  legally  not  in  Bullock  court  at 
all,  and  had  not  been  since  the  /all  term,  18GD,  and  thus  to  get 
rid  of  the  suit  against  him,  by  an  alteration  procured  by  him- 
self in  an  order  of  the  court  made  at  the  instance  of  plaintiffs 
for  their  benefit.  Of  course,  such  an  amendment  nunc  pro 
tunc,  ought  not  to  have  been  permitted  by  the  court ;  first, 
because  amendments  of  this  sort  should  be  allowed  only  to 
promote  justice  and  never  to  produce  injustice ;  and,  second- 
ly, because  it  by  no  means  followed  from  the  judge's  note 
upon  his  docket  in  such  a  matter,  that  the  minute-entry  did 
not  express  the  true  final  determination  of  the  court.  The 
terms  of  an  order  of  that  kind  were  wholly  within  the  breast 
of  the  judge ;  and  if,  after  being  put  into  shape  on  the  min- 
utes of  the  court,  a  motion  had  been  made  by  appellant  to 
amend  the  order  at  the  term  when  it  was  made,  there  is  very 
little  reason  to  doubt,  either  that  this  would  have  been 
refused  because  of  the  injury  it  might  do  the  plaintiffs,  or 
that  they  would  have  withdrawn  their  motion  for  a  change 
of  venue,  and  no  order  on  the  subject  would  have  been 
made. 

The  minute-entry  was  amended,  however,  as  above  ex- 
plained ;  and  thereupon  the  defendant  moved  to  have  the 
cause  stricken  from  the  docket,  as  not  in  that  court ;  which 
motion  being  denied,  he  excepted.  And  this  refusal  of  the 
court  is  assigned  as  error. 

Whether  it  was  or  not,  we  need  not  inqtiire.  The  court 
had  jurisdiction  of  the  subject-matter  of  the  suit ;  a  trial  of 
it  was  afterwards  had  in  that  court,  in  which  defendant 
appeared  and  took  part,  and  this  was  a  waiver  of  the  objec- 
tion that  the  cause  was  not  there.  If  the  defendant  intended 
to  insist  on  that  proposition,  he  should  have  done  so  by 
treating  the  proceeXlings  as  cornm  non  Judice,  and  taking  no 
part  therein,  or  have  applied  for  a  writ  of  prohibition  or 
some  similar  process  to  prevent  them. — Byrd  v.  McDaniel, 
26  Ala.  585 ;  JMr  v.  Moody,  9  lb.  399. 

The  evidence  of  the  contract  l^etween  the  parties  consisted 
of  writings,  of  which  the  following  is  a  copy :  "  Pine  Level, 
October  13th,  1865.     I,  the  undersigned,  agree  to  deliver  to 

(29) 
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Messrs.  Nail  &  Duxberry  27  bales  of  cotton  (good  middling) 
with  exception  of  one  bale,  tlie  same  to  be  paid  for  at  the 
following  price,  22  bales  at  25  cents  in  gold — 5  bales  at  37 
cents  in  greenbacks.  The  cotton  to  be  paid  for  as  soon  as 
it  is  ready  for  market.  (Signed)      M.  E.  Berry." 

This  was  given  by  defendant  to  plaintiffs,  Nail  &  Duxberry. 
Another  writing  of  the  same  tenor  as  the  foregoing,  except 
that  it  was  signed  by  Nail  &  Duxberry,  and  not  by  Berry, 
was  at  the  same  time  given  by  them  to  defendant,  Berry,  and 
both  instruments  were  produced  and  proved  at  the  trial, 
and  read  as  evidence  of  the  contract  between  the  parties. 
Appellant  insists  that  the  latter  writing,  because  it  did  not 
contain  his  name,  did  not  bind  plaintiffs  below  to  pay  any 
money  to  him ;  and  that  the  contract,  not  being  mutual,  was 
not  binding.  The  bargain  was  certainly  very  iiiartificially 
drawn  up.  But  when  the  two  instruments,  identical  in  terms, 
one  signed  by  plaintiffs  and  delivered  to  defendant,  and  the 
other  signed  by  defendant  and  delivered  to  plaintiffs,  are 
brought  together  as  the  evidence  of  their  agreement,  it  is  the 
same  thing  as  if  one  only  of  the  two  writings  had  been  signed 
by  both  parties  and  put  into  the  hands  of  a  common  friend 
to  be  produced  for  the  benefit  of  each.  And  a  court  could 
have  no  difficulty  in  holding  that  such  an  instrument,  signed 
by  both  parties,  imported  that  each  (although  awkwardly) 
engaged  thereby  to  perform  his  part  of  the  agreement  to  the 
other ;  and  that  as  Berry  was  to  deliver  the  cotton  to  Nail  & 
Duxberry,  they  were  to  pay  the  price  stipulated  for  the  same, 
to  him.  The  objections  to  the  writings  as  evidence  of  the 
contract  were,  therefore,  not  well  founded. 

The  same  is  true  in  respect  to  the  objection  that  they  were 
not  properly  stamped.  They  were  executed  at  a  time  when 
there  was  no  internal  revenue  collection  office  in  the  district 
in  which  they  were  given ;  and  in  such  case,  the  law  author- 
ized plaintiff's  to  affix,  as  they  did,  stamps  to  the  writings 
any  time  before  the  first  of  January,  1867. — (See  McElvain 
V.  Mudd,  4A  Ala.  48.)  And  if  this  had  not  been  done,  yet,  as 
the  omission  was  not  in  fraud  of  the  stamp  act,  they  were 
admissible  in  evidence. —  Ferryman  v.  Greenville,  51  Ala.  507. 

There  was  no  error  in  allowing  Nail,  one  of  the  plaintiffs, 

to  prove  that  if  the  currency  known  as  "greenbacks,"  which 

he  had  with^iim,  was  not  sufficient  to  pay  for  the  cotton 

which  they  agreed  to  pay  for  in  greenbacks,  he  had  gold 

coin  enough  with  which  he  was  ready  and  willing  to  make  up 

the  deficiency,  dollar  for  dollar.     In  giving  evidence  that 

plaintiffs  were  able  and  willing  to  perform  their  part  of  the 

agreement,  it  was  certainly  permissible  to  show  also  how, 

with  what  means,  they  were,  or  the  witness  supposed  they 
Vol.  liv. 
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were,  prepared  to  do  so.  If  the  law  did  not  authorize  them 
to  pay  in  gold  coin  what  they  had  promised  to  pay  in  cur- 
rency, without  any  discount  for  the  latter,  the  testimony 
objected  to  did  not  prevent  defendant  from  availing  himself 
of  that  point     Rather,  it  better  enabled  him  to  do  so. 

Nor  was  there  error  in  allowing  the  plaintiffs  to  prove  the 
price  of  cotton  from  the  20th  of  October  to  the  25th,  in  the 
city  of  Montgomery,  It  was  in  evidence,  that  this  city  was 
the  market  town  for  the  sale  of  that  commodity  for  the  people 
of  the  neighborhood— about  thirty  miles  distant — in  which 
defendant  lived  and  had  his  plantation.  It  was  proved  also 
what  the  price  of  hauling  cotton  thence  to  Montgomery  was, 
and  that  the  price  of  cotton  remained  the  same  there  from 
the  20th  to  the  26th  of  that  month.  The  data  were  thus 
furnished  (probably  the  best  obtainable),  by  which  the  jury 
could  determine  the  value  of  the  cotton  at  the  time  and  place 
of  delivery.  The  objections  to  the  testimony  of  Nail,  and 
afterwards  to  that  of  Peebles,  about  the  price  at  Montgom- 
ery, were  consequently  properly  overruled. 

The  evidence  shows  that  cotton  began  to  rise  rapidly  in 
price  on  the  day  after  the  contract  sued  on  was  made  (Octo- 
ber 13th),  and  continued  to  rise  until  the  20th ;  that  on  the 
18th,  defendant  sent  a  note  to  plaintiffs  admonishing  them 
that  the  cotton  he  agreed  to  sell  them  would  be  ready  on  the 
20th ;  that  on  the  19th,  plaintiff  Nail  went  to  defendant  and 
informed  him  that  he  had  money  enough  in  Montgomery 
(where  plaintiffs  lived)  to  pay  for  all  the  cotton,  and  inquired 
if  defendant  would  not  permit  him  to  take  so  much  of  it  as 
he  (Nail)  "had  money  enough  with  him  to  pay  for,  and 
afterwards  to  come  and  pay  for  the  balance  of  the  cotton 
and  take  such  balance  when  thus  paid  for ;"  that  defendant 
"  refused,  saying  that  all  the  cotton  must  be  paid  for  before 
the  plaintiffs  could  move  any  part  of  it ;"  that  "  on  the  even- 
ing of  the  20th,  about  a  half  an  hour  after  sunset  and  half- 
way between  sundown  and  dark,"  Nail  and  one  Collins  went 
to  the  residence  of  defendant,  called  him  out  and  told  him 
that  he  (Nail)  had  come  to  receive  and  pay  for  the  cotton, 
to  which  defendant  said  "it  was  no  time  to  weigh  and  de- 
liver cotton,  but  if  said  Nail  had  come  before  sundown,  he 
(defendant)  would  have  delivered  the  cotton;"  that  Nail 
repUed  that  defendant  "  had  better  reconsider  as  to  that,  and 
that  he,  Nail,  was  willing  to  come  back  early  next  morning, 
when  the  cotton  could  be  weighed  and  he  would  pay  for  and 
receive  it ;"  and  that  defendant  answered  "  that  the  time  was 
out,  and  he  would  not  deliver  the  cotton  on  the  next  day  or 
at  any  other  time." 

Nail  and  CoUius  testified  that  Nail  had  with  him  $3,210  in 
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gold  coin  and  $835  in  greenbacks,  and  that  the  former  was 
then  at  a  premium  of  45  per  cent,  over  the  currency.  Nail 
testified  further,  that  he  did  not  tell  defendant  how  much 
money  he  had  with  him,  and  said  he  did  not  know  how  much 
the  cotton  would  weigh,  or  whether  it  ever  had  been  -weighed, 
but  that  an  average  bale  of  cotton  weighs  500  pounds ;  and 
in  a  reply  to  a  question,  he  answered  that  if  he  had  not 
greenbacks  sufficient  to  pay  for  the  five  bales  to  be  paid  for 
in  that  currency,  he  had  gold  coin  sufficient,  and  was  able, 
ready  and  willing  to  make  good  the  deficiency,  dollar  for 
dollar  in  the  gold  coin.  He  also  said  that  when  he  called  on 
the  defendant  on  the  19th  of  October,  defendant  told  him  he 
had  19  bales  of  cotton  ready. 

Defendant  testified  that  he  had  19  bales  of  his  own  cotton, 
and  to  be  certain  to  have  enough  he  had  purchased  six  bales 
from  two  of  his  sons,  and  that  these  25  bales  were  more  in 
weight  than  27  bales  of  500  pounds  each ;  that  all  this  cotton 
was,  on  the  20th  of  October,  at  the  cotton  screw  of  a  neigh- 
bor, a  mile  and  300  yards  distant  from  his  own  residence ; 
that  this  neighbor  had  some  cotton  packed  and  lying  at  said 
screw,  and  some  unginned  cotton  in  his  house  and  a  pen 
about  twenty  steps  from  the  screw ;  that  he  (defendant)  had 
been  a  planter  forty  years,  and  in  his  opinion  it  was  danger- 
ous to  weigh  and  deliver  cotton  at  night  with  a  light ;  and 
that  when  said  Nail  and  Collins  came  to  his  gate,  it  was  so 
near  dark  that  he  could  not  recognize  them  at  the  distance 
from  his  house  to  the  gate.  He  further  said  that  "  said  cot- 
ton had  never  been  weighed,"  that  he  had  borrowed  scales 
from  a  neighbor  to  weigh  the  cotton,  and  had  them  at  his 
house  for  a  week  before  Nail  and  Collins  came  there  on  the 
evening  of  October  20th,  and  at  that  time,  but  did  not  inform 
plaintiffs,  or  either  of  them,  that  he  had  the  scales. 

The  soundness  or  unsoundness  of  the  objections  made  and 
exceptions  taken  to  charges  given  by  the  court  to  the  jury, 
and  to  refusals  of  the  court  to  charge  as  requested,  depend 
upon  the  rights  and  duties  of  the  parties  under  the  contract 
and  the  state  of  facts  set  forth  in  the  record. 

The  contract  in  this  cause  was,  on  the  part  of  the  defend- 
ant to  sell  and  deliver,  and  on  the  part  of  plaintiffs  to  pay 
on  delivery.  In  order  to  entitle  either  party  to  sue,  he  must 
show  that  he  was  able  and  ready  to  perform  his  part  of  the 
agreement,  and  offered  to  do  so  in  proper  time.  Defendant 
alleges,  first,  that  plaintiffs  do  not  show  that  they  were  able 
and  prepared  to  pay ;  because,  although  they  had  gold  coin 
more  than  enough  to  pay  for  22  bales  at  25  cents  a  pound, 
they  did  not  have  "greenbacks"  enough  to  pay  for  5  bales  at 
37  cents  a  pound,  and  500  pounds  to  the  bale,  by  $90.     But 
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they  had  more  pjold  coin,  by  $440,  than  was  required  to  pay 
for  22  bales  of  500  pounds  each.  In  fact,  they  had  enough 
gold  coin  to  pay  for  22  bales  of  550  pounds  each  at  25  cents 
a  pound,  and  leave  a  sufficient  sum  over,  with  the  $835  of 
"greenbacks,"  to  pay  for  5  bales  more  of  550  pounds  each 
at  37  cents  a  pound;  and  the  gold  coin  was  shown  to  be 
worth  45  cents  in  the  dollar  more  than  the  greenback  cur- 
rency. Defendant's  counsel  contend,  however,  that  plaintiffs 
must  show  that  they  had  of  this  currency  a  sufficient  sum  to 
pay  for  the  five  bales,  and  that  they  were  not  entitled  to  pay 
for  them  with  gold  coin.     Let  us  see. 

The  contract  of  the  parties  is  one  of  sale,  not  of  barter. 
It  was  for  their  value  as  a  circulating  medium,  as  dollars  and 
cents,  that  defendant  agreed  to  take  the  "greenbacks;"  and 
they  were  to  be  taken  as  a /ja?/»^e?i^,  "to  be  paid,"  and  not 
in  exchange,  by  way  of  barter,  for  the  cotton.  They  had 
become  current  as  money.  Their  chief  value,  however,  as  a 
currency,  was  based  upon  the  fact  that  the  government  prom- 
ised that  the  sums  mentioned  in  them  should  be  paid  in 
money,  that  is,  in  gold  coin  of  the  same  sort  as  that  which 
plaintiffs  were  prepared  to  pay  to  defendant.  And  it  was 
the  prospect  that  the  notes  called  greenbacks  would  be  con- 
vertible into  such  coin  at  par,  that  greatly  conduced  to  the 
use  of  them  in  trade,  as  dollars,  or  money.  But  the  realiza- 
tion of  this  prosjject  seemed  then  distant,  and  "greenbacks" 
were  so  depreciated  in  consequence,  that  men  were  willing 
to  pay  in  them  37  cents  a  pound  for  cotton  of  the  same  qual- 
ity for  which  25  cents  a  pound  in  gold  coin  Avas  considered  a 
fair  price.  Under  these  circumstances,  it  is  clear  that  the 
stipulation  that  the  cotton  for  which  they  were  to  pay  37  cents 
a  pound,  should  be  paid  for  in  "greenbacks,"  was  a  privilege 
in  favor  of  the  buyers  and  not  of  the  seller.  The  purchas- 
ers would  perform  their  whole  duty  under  the  contract,  and 
more,  if  they  should  pay  for  a  part  of  that  cotton  in  gold  coin, 
dollar  for  dollar,  instead  of  in  greenback  currency.  And  the 
price  for  the  cotton  being  a  debt  payable  in  dollars  and  cents, 
the  creditor  would  be  bound  to  accept  payment  of  it,  under 
such  a  contract  as  this,  in  that  genuine  money  of  the  country 
which  the  constitution  of  the  United  States  provides  that  the 
general  government  only  shall  coin,  and  of  which  it  declares 
that  no  State  shall  make  any  thing  else  a  legal  tender  in  pay- 
ment of  debts. 

It  is  also,  secondly,  contended  that  the  offer  to  pay  for  and 
receive  the  cotton,  was  made  at  too  late  an  hour  of  the  last 
day  in  which  plaintiff^  were  entitled  to  make  it.  We  are  not 
of  that  opinion.  It  is  proved  that  it  was  customary  to  use 
lights  in  weighing  cotton  about  gin-houses,  and  that  there 
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was  not  much  danger  in  doing  so.  If  this  cotton  was  in  a 
situation  of  much  risk,  in  this  particular,  at  another  man's 
screw  for  packing,  one  mile  and  300  yards  from  the  residence 
of  defendant,  instead  of  on  his  premises  where  it  was  raised, 
it  was  his  fault  that  it  was  so.  He  had  given  plaintiffs  notice 
that  they  must  pay  for  and  receive  it  that  day.  They  found 
him  in  time  to  have  the  cotton  weighed,  paid  for  and  deliv- 
ered long  before  midnight,  if  it  had  been  in  the  proper  place 
for  this  to  be  done.  And  this,  under  the  circumstances  dis- 
closed by  this  record,  was  sufficient. 

The  question  about  the  time  of  day  for  such  a  delivery  of 
bulky  articles  on  the  last  day  allowed  by  the  contract,  was 
examined  at  length  and  discussed  ably  in  the  interesting  case 
of  Starlwp  V.  McDonald,  in  Exch.  Cham.  (6  Mann  &  Gr.  593). 
And  in  it  the  court  held,  that  if  the  party  to  whom  the  offer 
is  made  be  found  after  evening  has  set  in,  but  in  time  for  the 
performance  of  what  is  needed  to  be  done  to  complete  the 
transaction  before  midnight,  the  offer  to  deliver  would  then 
be  good. 

This  question,  however,  and  several  of  the  others  raised 
on  behalf  of  appellant,  are  made  of  no  consequence  by  im- 
portant facts  in  this  case.  Although  defendant  had  sent  to 
plaintiffs  notice  requiring  them  to  pay  for  and  receive  the 
cotton  on  the  20th  day  of  October,  and  they  were  ready  and 
offered  to  do  so  at  a  late  hour  on  that  day,  defendant  was  not 
himself  then,  or  previously,  prepared  to  perform  his  part  in 
the  transaction,  and  yet  declared  he  would  not  deliver  the 
cotton  then  or  after  that  day,  notwithstanding  plaintiffs 
offered  to  pay  for  it  and  receive  it  at  another  time,  when  it 
could  be  weighed  and  examined,  since  defendant  objected  on 
account  of  the  lateness  of  the  hour. 

Men  can  not  fling  off  their  obligations  at  their  own  pleasure. 
The  seller  in  a  contract  of  sale,  whose  duty  it  is  to  get  the 
articles  sold  ready  for  delivery,  and  who,  therefore,  may  desig- 
nate the  time  when  the  buyer  shall  accept  and  pay  for  them, 
or  lose  the  right  to  demand  them  afterwards — can  not,  by 
appointing  a  time  of  delivery  when  that  duty  on  his  part  is 
not  performed,  put  an  end  to  the  contract  because  the  buyer 
also  is  not  then  ready  to  pay  for  the  articles.  The  buyer 
need  not  be  ready  to  pay  for  them  until  they  are  prepared  to 
be  delivered.  In  order  to  justify  defendant  in  assuming  to 
annul  the  contract  against  the  will  of  plaintiffs,  he  must  show, 
what  he  would  be  required  to  show  in  order  to  maintain  a 
suit  against  them  for  non-perfftrmance  of  it,  to-wit :  that  he 
was  in  a  situation  and  ready  on  his  part  to  do  all  that  the 
contract  required  him  to  do,  at  the  time  appointed  by  himself, 
for  the  delivery  of  the  cotton.     Without  this,  he  can  not 
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absolve  himself  from  his  engagements  by  merely  repudiating 
them  and  refusing  to  comply  with  the  request  of  plaintiffs  to 
fulfill  them  on  a  subsequent  day.  And  his  declaration  that 
he  will  not  do  so,  made  to  them  when  they  are  prepared  and 
offer  to  pay  for  the  cotton  upon  its  being  weighed,  examined 
and  delivered  either  then  or  afterwards,  and  when  he  is  not 
prepared  to  perform  on  his  part — only  relieves  them  of  the 
necessity  of  making  an  offer  again,  before  bringing  suit.  The 
law  does  not  compel  them  to  do  a  vain  or  useless  thing. 

Now,  the  contract  bound  defendant  to  deliver  27  bales  of 
cotton,  all,  except  one,  of  the  quality  of  good  middling.  The 
bill  of  exceptions  recites  that  all  the  evidence  in  the  cause  is 
therein  set  forth.  But  there  is  none  whatever  in  the  record 
showing  that  the  cotton  was  of  the  quality  stipulated ;  while 
one  of  the  witnesses,  a  planter  of  the  same  county,  says  that 
cotton,  of  the  quality  of  good  middling,  "was  scarce  and 
above  the  quality  mostly  made  by  planters  in  his  region." 
Defendant  did  not,  therefore,  show  that  he  was  ready  in  this 
particular. 

Moreover,  it  was  also  proved  by  defendant  himself,  that  he 
had  only  25  bales  of  cotton  on  the  20th  of  October  and  not 
27.  True,  he  said  also,  that  the  25  bales  "were  more  in 
weight  than  27  bales  of  500  j)ounds  each."  This  he  could 
not  know  at  the  time  he  undertook  to  repudiate  his  agree- 
ment, because  he  swears  they  had  then  "never  been 
weighed."  His  contract  was  to  deliver  27  and  not  25  bales. 
If  the  cotton  had  gone  down  in  price,  instead  of  up,  and  he 
had  27  bales,  each  as  heavy  as  the  average  of  these  25  bales 
must  have  been  to  outweigh  27  of  500  pounds  each,  plaintiffs 
would  have  been  obliged,  under  their  contract,  to  take  the  27 
bales  at  the  price  agreed  on,  though  much  higher  than  the 
cotton  was  then  worth,  unless  the  overweight  was  so  great 
as  to  appear  to  be  the  result  of  an  unjust  imposition. 

In  Davis  v.  Adams,  (18  Ala.  264,)  a  planter  who  had  agreed 
to  deliver  50  bales  of  his  crop  of  cotton,  of  1847,  in  Mont- 
gomery at  10  cents  a  pound,  in  the  foUoAving  January — at 
which  time  the  market  price  had  fallen  to  6^  cents  a  pound — 
having  tendered  the  cotton  to  the  buyer,  who  refused  to 
receive  and  pay  for  it — sued  the  latter  for  the  difference 
between  the  stipulated  and  the  market  price.  It  appeared 
that  the  bales  were  of  the  average  weight  of  575  pounds  each, 
and  that  the  usual  average  weight  of  bales  was  550  pounds. 
A  question  being  thereupon  made,  this  court  said :  "  If  the 
parties  had  agreed  upon  the  exact  weight  of  the  bales,  then 
a  tender  of  bales,  materially  different  as  to  the  weight,  would 
not  have  been  a  compliance  with  the  contract.  But,  as  the 
contract  is  silent  as  to  tlio  weight  or  quantity  of  cotton  that 
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each  bale  should  contain,  we  must  infer  that  they  intended 
the  bales  should  be  of  the  usual  weight,  without  meaning  to 
be  exact.  Unless,  therefore,  the  weight  of  the  bales  so  far 
exceeded  ordinary  bales,  or  bales  of  the  usual  weight,  as  to 
show  that  the  plaintiff  intended  to  gain  an  advantage  over 
the  defendant  by  reason  of  the  change  in  price,  the  court 
could  not  say  that  the  bales  did  not  correspond  with  the 
contract."  And  not  considering  them  excessively  heavy,  the 
court  held  that  the  buyer  was  bound  to  accept  the  60  bales 
notwithstanding  the  overweight. 

The  same  rule  must  be  applied  in  favor  of  the  buyer  as  of 
the  seller.  If  the  weight  be  not  expressed,  the  buyer,  as  we 
have  seen,  must  take  the  number  of  bales  he  bargained  for, 
though  they  be  heavier  than  common  and  the  price  has  gone 
down  ;  and  it  is  certainly  not  more  unjust  to  the  planter  who 
makes  the  bales,  and  can  not  intend  in  doing  so  to  cheat 
himself,  to  say  he  must  deliver  the  number  he  contracted  to 
dehver,  though  they  be  heavier  than  usual  and  the  price  has 
gone  up.  In  this  particular  also,  defendant  was  not  pre- 
pared to  perform  his  part  of  the  contract. 

It  follows,  that  defendant  was  not  in  condition  to  release 
himself  from  his  contract  with  plaintiffs,  on  the  pretext  that 
their  offer  to  pay  for  and  demand  of  the  cotton  on  the  day  he 
appointed  for  the  delivery  of  it,  were  made  at  too  late  an 
hour ;  and  he  did  not  do  so  by  his  declarations  to  that 
effect. 

The  views  we  have  expressed  dispose  of  all  the  questions 
raised  by  the  assignment  of  errors,  either  by  answering  them 
or  by  showing  that  some  of  them  and  the  charges  asked  and 
refused,  out  of  which  they  arose,  must  be  regarded  as  ab- 
stract. 

The  judgment  of  the  court  below  is  affirmed. 

Stone,  J.,  not  sitting. 


Pearce  et  ux  v,  DaughdriU. 

BiR  in  Equity  to  enforce  Vendor^s  Lien. 

1.  Anstcer;  when  properly  stricken  out. — Where  the  vacation  of  a  decree  has 
been  procured,  upon  defendant's  agreement  with  the  complainant  to  file  an- 
swers by  a  certain  time,  admitting  certain  lacts  charged  in  the  bill,  the  court, 
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ns  a  proper  mode  of  enforcing  the  agreement,  may  strike  from  the   files  an- 
swers putting  in  issne  facts  which  it  was  agreed  to  admit. 

2.  Same. — Answers  not  having  been  put  in  at  the  time  agreed  on,  an  order 
of  th(i  court  directing  them  to  be  tiled  by  a  certain  tut>ire  day  thereafter,  does 
notoperato  a  vacation  of  the  agreement,  or  authorize  the  fding  of  answers  in- 
consistent with  it. 

Appeal  from  Circuit  Court  of  Mobile. 

Heard  before  Hon.  John  Elliott. 

The  appellee,  Daughdrill,  tiled  this  bill  on  the  equity  side 
of  the  circuit  court  in  May,  1872,  against  Virginia  Pearce 
and  J.  H.  Pearce,  her  husband,  to  enforce  a  vendor's  lien  on 
certain  lots  of  land  in  the  city  of  Mobile.  The  bill  charged, 
in  substance,  that  Daughdrill  was  jointly  seized  with  two 
other  persons,  of  certain  lots,  numbered  1,  2  and  4,  on  cer- 
tain named  streets  in  that  city,  and  afterwards  sold  lot  num- 
ber 4  to  Adolph  Sarac,  executing  a  deed  jointly  with  the 
other  owners,  and  taking  Sarac's  note  for  the  purchase 
money,  and  on  the  2d  day  of  May,  1866,  Sarac  executed  his 
note  to  complainant  for  an  unpaid  balance  due  to  him, 
amounting  to  twenty-nine  dollars ;  that  whilst  complainant 
was  seized  and  possessed  of  the  other  lots,  as  stated,  he  sold 
them  to  said  Sarac,  giving  bond  to  convey  title,  &g.;  that  on 
the  2d  day  of  May,  1866,  there  was  due  on  the  purchase 
$261",  for  which  Sarac  also  executed  his  note ;  that  neither  of 
said  notes  have  been  paid ;  that  after  such  sale  to  Sarac, 
complainant,  in  order  to  comply  with  the  bond  for  title, 
bought  the  interest  of  the  other  owners,  and  to  save  the  ex- 
pense of  "double  conveyances,"  &c.,  and  relying  on  his 
equitable  lien,  procured  the  other  owners  to  join  with  him  in 
a  conveyance  on  the  18th  of  February,  1867,  to  said  Sarac, 
expressing  $260  as  the  consideration,  but  this  was  never  paid ; 
that  afterwards,  and  before  June  21st,  1871,  Sarac  died,  leav- 
ing a  last  will  and  testament,  and  his  wife  Virginia  his  sole 
executrix,  devisee  and  legatee ;  that  she  duly  qualified  and 
afterwards  intermarried  with  Benjamin  Pearce,  and  they 
jointly  became  possessed  of  the  property.  The  eleventh 
paragraph  of  the  bill  charged,  in  substance,  that  complain- 
ant several  times  presented  the  notes  to  Virginia  before  her 
marriage  with  Pearce,  and  she  each  time  promised  to  pay 
them,  but  since  her  marriage  has  refused  to  pay  or  secure 
them  in  any  manner. 

Subpoina  was  duly  served  upon  each  of  the  defendants  the 
next  day,  and  on  the  27tli  day  of  June  following,  decrees 
pro  conjesso  were  duly  entered  against  them,  and  the  cause 
was  thereupon  submitted  for  decree  on  the  bill,  decrees  pro 
cwifesso  and  testimony  of  complainant.  A  report  was  made 
which  was  confirmed,  and  a  final  decree  rendered,  ordering  a 


458  SUPEEME  COUET  [Dec.  Term, 

[Pearce  et  ux  v.  Daughdrill.  ] 

sale  for  the  unpaid  purchase  money.  Afterwards,  at  the 
same  term,  the  solicitors  of  the  parties  made  an  agreement 
to  set  aside  the  decree  pro  confesso,  order  for  reference,  re- 
port and  confirmation,  and  decree  of  sale,  the  defendants  to 
pay  costs,  "and  to  file  their  answer  and  have  the  case  ready 
to  be  submitted  or  tried  on  the  first  law  day  of  the  next 
term ;  the  defendants  to  admit  in  their  answer  every  thing 
charged  in  the  bill  of  complaint,  except  the  fact  of  notice  to 
defendants  of  the  existence  of  the  debt-charge  and  lien  of 
complainant  on  said  lands  as  set  out  in  the  11th  paragraph 
of  bill  or  elsewhere." 

The  defendants  not  having  answered,  the  court,  on  the 
30th  day  of  November,  1872,  ordered  a  notice  to  issue  to 
them  requiring  them  to  file  their  answer  by  the  7th  day  of 
December,  1872.  On  the  6th  of  December  the  defendants 
filed  their  answers,  which  the  court  next  day  ordered  stricken 
out,  "they  not  being  in  conformity  to  the  written  agreement 
on  file."  These  answers  denied  all  the  material  allegations 
of  the  bill.  Decrees  pro  confesso  were  thereupon  taken 
against  them,  and  the  cause  sulDmitted  for  decree  upon  bill, 
decrees  pro  confesso  and  evidence  of  complainant.  A  refer- 
ence was  again  ordered,  and  the  register  reported  that 
$328.50  was  due.  The  report  was  confirmed  and  a  final  de- 
cree rendered,  ordering  a  sale. 

The  action  of  the  court  in  striking  out  the  answers,  and 
then  rendering  decrees  pro  confesso  against  Pearce  and 
wife,  and  the  final  decree  rendered,  are  now  assigned  for 
error. 

George  N.  Stewart,  and  W.  Boyles,  for  appellants. 
Gaylord  B.  Clark,  contra. 

BEICKELL,  C.  J. — It  is  not  insisted  that  the  appellants, 
by  mistake,  or  inadvertence,  or  by  the  fraud  of  appellee, 
made  the  agreement  by  which  they  procured  the  vacation  of 
the  first  final  decree  against  them,  and  were  let  in  to  make 
defense.  Nor  is  it  insisted  the  counsel  representing  them 
had  not  full  authority  to  enter  into  the  agreement.  The 
benefits  of  the  agreement  they  had  obtained  by  the  setting 
aside  of  the  decree,  and  it  was  the  duty  of  the  court  to  com- 
pel them  to  an  observance  of  it.  The  answers  they  intro- 
duced into  the  files,  so  far  from  conforming  to,  were  in  vio- 
lation of  the  agreement.  They  were  not  subject  to  excep- 
tions for  insufficiency,  or  other  cause.  They  were  objection- 
able on  no  other  ground  than  because  they  were  violative  of 
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the  agreement  by  which  the  appellants  had  obtained  the  op- 
portunity of  answering,  they  had  lost  by  the  former  decree 
against  them.  A  motion  to  strike  the  answers  from  the  files 
was  a  proper  mode  of  carrying  into  effect  the  agreement. 

The  order  of  the  court,  made  before  the  answers  were 
filed,  that  the  appellants  answer  by  a  specified  day,  did  not 
relieve  the  appellants  from  the  agreement.  They  had  per- 
mitted the  day  on  which  they  had  stipulated  to  answer,  to 
pass  without  answering,  and  the  order  served  no  other  pur- 
pose than  to  notify  them  that  they  were  in  default,  from 
which  they  could  relieve  themselves  by  answering  on  or  be- 
fore the  time  appointed.  The  matter  to  be  embraced  in  the 
answers,  remained  that  on  which  they  had  previously  agreed 
with  the  appellee. 

The  failure  of  the  appellants  to  answer  in  pursuance  of  the 
agreement,  entitled  the  appellee  to  a  decree  pro  confesso. 
That  decree  was  rendered,  and  was  succeeded  by  a  final  de- 
cree, in  all  respects  regular.  There  is  no  error  in  the  record, 
and  the  decree  must  be  affirmed. 


Crawford,  Adni'r,  v.  Jones. 

Action  for  Rent. 

1.  Rent,  void  cnnirncJ  ;  for  icliat  admissihk. — A  coutract  of  renting,  though 
deprived  of  all  force  as  a  lease,  because  obuoxious  to  the  statute  of  frauds,  is 
admissible  to  show  the  character  of  the  defeudant's  occupation  and  the 
amount  agreed  to  be  paid  for  rent. 

2.  Objection  to  evidence;  what  loniver  of. — An  objection  to  evidence  on  certain 
specified  grounds,  is  an  implied  waiver  of  other  objections. 

3.  Chnrge;  when  properly  refused. — A  chax'ge  requested,  based  on  an  imma- 
terial iuquirj'  and  not  directing  the  attention  of  the  jury  to  the  material  ques- 
tion, is  properly  refused. 

4.  Landlord  and  tenant ;  %vhat  cre/des  relation  of. — Though  a  contract  of  rent- 
ing be  void  as  such,  under  the  statute  of  frauds,  yet  if  the  tenant  enters  and 
occupies  under  it,  the  relation  of  landlord  and  tenant  is  thereby  created,  and 
the  former  may  recover  of  the  latter  the  value  of  the  rent,  in  an  action  for  uso 
and  occupation. 

5.  Same;  when  tenant  estopped  to  deny  landlord's  title. — One  who  has  thus 
become  a  tenant  can  not,  when  sued  for  the  rent,  deny  his  landlord's  title, 
unless  he  shows  a  hnnajide  eviction  under  a  paramount  title,  or  that  landlord's 
title  was  extinguished  pending  the  occupancy;  and  his  proof  ialling  short  of 
this,  evidence  of  title  in  another  or  payment  of  rent  to  him,  is  no  defense  to 
the  landlord's  action  for  rent. 

Appeal  from  Circuit  Court  of  Pickens. 
Tried  before  Hon.  Luther  R.  Smith. 
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The  appellee,  Jones,  as  surviving  partner  of  the  firm  of 
J.  A.  Winston  &  Co.,  brought  this  action  against  the  appel- 
lant as  administrator  of  Thompson  Crawford,  deceased,  to 
recover  rent  for  a  half  interest  in  the  "  Pickensville  Ferry," 
which  the  intestate  rented  from  said  firm  in  his  life  time. 

The  first  count  of  the  amended  complaint  claimed  $225  on 
an  account  stated,  &c.,  on  the  first  day  of  January,  1869, 
"  the  same  being  for  rent  of  the  Pickensville  Ferry,  in  said 
county,  for  the  year  1868,  the  same  being  bid  off  by  defend- 
ant's intestate  at  an  auction  renting  of  said  ferry,  on  the  28th 
day  of  December,  1867,  by  a  licensed  auctioneer,  all  the  terms 
of  section  1683  of  the  Revised  Code  being  complied  with  by 
the  clerk  at  said  auction  sale,"  said  sum  to  be  paid  on  first 
day  of  January,  1869. 

The  second  count  claimed  $200,  due  from  defendant's 
intestate  on  the  first  day  of  January,  1870,  "  for  the  rent  of 
the  ferry  during  the  year  1869,  which  was  rented  to  him  by 
plaintiff  on  the  15th  day  of  January,  1869,  rent  to  be  due  on 
the  first  day  of  January,  1870,"  and 'averred  that  the  intes- 
tate took  possession  under  the  said  renting  and  received  the 
profits  of  the  ferry,  without  let  or  hinderance. 

The  defendant,  among  other  defenses,  pleaded  non  assump- 
sit, and  the  statute  of  frauds. 

On  the  trial  it  was  shown  that  the  ferry,  in  which  Mrs.  Cox 
owned  a  half  interest  and  John  A.  Winston  &  Co.  the  other, 
was  on  the  28th  day  of  December,  1867,  rented  out  at  public 
outcry  for  the  year  1868,  by  a  licensed  auctioneer,  and  that 
at  said  renting  the  attorney  of  the  owners  acted  as  clerk  and 
made  a  memorandum,  at  the  time,  in  writing,  in  substance 
as  follows : 

"  Memorandum  of  renting  of  Pickensville  Ferry,  Decem- 
ber 28th,  1867.  Interest  of  Mrs.  Cox  rented  to  T.  A.  Craw- 
ford [the  intestate]  for  1868,  due  January  1st,  1869,  at  two 
hundred  and  twenty-five  dollars.  Winston  &  Co's  interest 
in  same  to  same,  at  same  prices  and  due  at  same  time." 

Under  this  contract  the  intestate  took  possession,  and  so 
remained  during  the  year  1868.  In  the  fall  of  the  year,  the 
intestate  made  application  to  the  agent  of  the  owners  to  rent 
the  ferry  for  the  succeeding  year,  but  the  contract  of  renting 
for  that  year,  1869,  so  far  as  concerned  Winston  &  Co's  inter- 
est, was  not  made  untU  the  15th  day  of  January  of  that  year, 
and  under  this  last  contract,  which  was  verbal,  the  intestate 
took  possession  of  the  ferry  and  remained  in  possession 
during  that  year. 

The  defendant  moved  to  exclude  all  the  evidence  in  regard 
to  the  renting  at  public  outcry,  on  the  grounds  that  the  attor- 
ney of  the  owners  was  not  a  proper  person  to  act  as  clerk ; 
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that  the  memorandum  was  void  under  the  statute  of  frauds, 
and  that  it  was  not  sufficient  to  bind  the  intestate.  This 
motion  was  overruled  and  the  defendant  excepted.  The 
defendant,  after  proving  certain  deeds,  offered  them  in  evi- 
dence, "  for  the  23urpose  of  showing  that  Winston  <fe  Co.  had 
neither  the  title  or  right  of  possession  at  the  time  of  said 
public  renting ;"  but  the  court,  on  motion  of  plaintiff,  excluded 
them  and  defendant  excepted.  It  was  shown  that  defendant 
paid  rent  for  the  ferry,  for  the  year  18G8,  to  other  persons 
than  Winston  «fe  Co.,  claiming  that  they  were  entitled  to  the 
rents  that  year.  The  defendant  requested  several  Avritten 
charges,  each  of  which  was  refused,  and  to  each  of  which 
refusals  he  duly  excepted.  The  first  of  these  charges  in- 
structed the  jury,  in  substance,  if  they  found  the  clerk  who 
made  the  memorandum  was  the  attorney  of  the  owners  of 
'the  ferry,  "  at  the  time  of  the  renting,  he  was  not  such  a  clerk 
as  could  bind  the  defandant."  The  second  charge  requested 
instructed  the  jury,  "if  they' found  that  the  memorandum 
did  not  contain  all  the  law  required  to  be  set  forth,  it  was 
not  sufficient  to  bind  defendant's  intestate."  The  third  of 
these  charges  instructed  the  jury  that  the  auctioneer  was  the 
agent  of  both  parties  and  may  bind  them,  but  "  neither  of 
the  parties  themselves  can  occupy  the  relation  of  agent  for 
both  parties,  except  with  the  consent  of  the  other." 

The  various  rulings,  to  which  exception  was  reserved,  are 
now  assigned  for  error. 

H.  S.  Shelton  and  F.  P.  Snedicoe,  for  appellant. 

M.  L.  Stansel,  contra. 

BRICKELL,  C.  J. — The  complaint  contains  two  counts  - 
the  first  setting  out  a  contract  for  renting  for  the  year  1868, 
made  at  public  auction,  in  December,  1867.  To  avoid  the 
statute  of  frauds,  it  is  averred  the  renting  was  at  public  auc- 
tion, and  a  memorandum  made  by  the  clerk  of  the  auctioneer, 
conforming  to  the  statute,  11.  C.  >^  1683.  The  second  count 
is  on  a  contract  of  renting,  made  in  January,  1869,  for  that 
year.  An  averment  is  made  that  the  defendant,  under  the 
contracts  of  renting,  had  the  use  and  occupation  of  the  pre- 
mises during  each  year.  The  memorandum  made  by  the 
clerk  of  the  renting  in  December,  1867,  being  introduced  as 
evidence,  the  defendant  moved  its  exclusion,  because  it  was 
not  a  sufficient  note  of  the  contract.  The  motion  was  rested 
on  several  specified  grounds,  not  material  to  be  considered 
in  the  view  we  take  of  the  case.  The  defendant  requested 
several  cliarges  which  were  refused,  all  founded  on  the  sup- 
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posed  insufficiency  of  the  memorandum,  as  a  note  of  the 
contract,  under  the  statute  of  frauds. 

The  complaint  in  each  of  its  counts,  avers  every  fact  neces- 
sary to  support  an  action  for  use  and  occupation,  and  would 
on  proof  authorize  a  recovery,  though  the  contract,  under 
which  the  defendant  entered  and  occupied,  was  obnoxious  to 
the  statute  of  frauds.  The  contract  of  renting,  though  by 
the  statute  of  frauds  deprived  of  all  force  as  a  contract  of 
lease,  is  evidence  to  explain  the  character  of  the  defendant's 
occupation  and  of  the  amount  agreed  to  be  jDaid  as  rent. — 
Hays  V.  Goree,4cSU  &  Por.  170;  Crommdin  v.  T/ieiss,  31  Ala. 
412 ;  Bainey  v.  Cajjps,  22  Ala.  288 ;  Osgood  v.  Dewey,  13  Johns. 
240;  Morehead  V.  JVaf  kins,  5  l^.M.on.  288.  The  specific  objec- 
tion to  the  memorandum,  as  evidence,  made  in  the  court 
below,  was  its  insufficiency  under  the  statute  of  fiauds.  No 
other  objection  will  be  considered  here.  The  objection  in 
the  court  below,  on  that  ground  only,  must,  if  the  evidence  is 
subject  to  any  other  objection,  be  deemed  an  implied  waiver 
of  it.— 1  Brick.  Dig.  887,  §§  1193-94. 

The  refusal  of  the  charges  requested,  if  they  asserted  cor- 
rect legal  propositions,  which  we  have  not  considered,  was 
error  without  injury.  The  use  and  occupation  of  the  prem- 
ises in  1868,  under  the  contract  of  renting,  was  not  disputed 
as  a  fact.  If  it  had  been,  the  evidence  of  it  is  full  and  uncon- 
tradicted. The  plaintiff's  right  of  recovery  did  not  depend 
on  the  validity  of  the  contract  of  renting,  but  on  the  fact  of 
permissive  use  and  occupation  by  the  defendant.  Without 
affecting  this  right,  the  invalidity  of  the  contract  of  renting 
could  be  conceded.  A  charge  requested,  based  on  an  imma- 
terial inquiry,  and  not  directing  the  attention  of  the  jury  to 
the  material  question  for  them  to  determine,  is  properly 
refused. — Bank  of  Mobile  v.  Brown,  42  Ala.  108 ;  Martin  v. 
HiU,  lb.  275. 

Though  a  contract  of  renting  is  void  under  the  statute  of 
frauds  as  a  lease,  if  the  tenant  enters  and  occupies  under  it, 
the  relation  of  landlord  and  tenant  is  thereby  created.  The 
tenant  owes  to  the  landlord  the  fealty,  and  the  landlord  owes 
to  the  tenant  the  duty,  which  are  the  inseparable  incidents 
of  a  lease  executed  in  the  manner  the  statute  of  frauds  pre- 
scribes. The  landlord  may  by  distress,  or  other  legal  reme- 
dies, collect  his  rent,  and  the  tenant  may  retain  the  posses- 
sion against  any  known  process  of  law.  It  follows,  in  an 
action  for  the  recovery  of  rent  or  of  possession,  the  tenant  is 
estopped  from  denying  the  title  of  the  landlord,  unless  he 
can  show  a  bona  fide  eviction,  under  a  paramount  title,  or  that 
the  title  of  the  landlord  pending  the  occupancy  was  extin- 

VOL.    LIV.  \ 


1875.]  OF  ALABAMA.  463 

[Bard  v.  Bingham.] 

guished. —  Gudcjell  v.  Duvall,  4  J.  J.  Marsh,  229 ;  English  v.  Key, 
39  Ala.  115. 

The  evidence  of  the  title  of  another  than  the  landlord 
under  whom  the  tenant  entered,  and  of  the  payment  of  rent 
to  another,  was  inadmissible.  It  may  be  remarked,  this 
evidence  had  reference  only  to  the  rent  for  1869.  The  con- 
tract of  renting  for  that  year,  though  oral,  having  been  made 
in  January,  was  not  offensive  to  the  statute  of  frauds. 
Thereby  the  technical  relation  of  landlord  and  tenant  was 
created ;  and  there  can  be  no  doubt  the  tenant  was  estopped 
from  denying  the  title  of  the  landlord. 

The  judgment  is  affirmed. 


Bard  v,  Bingliain. 

Appeal  from  Order  denying  Receiver. 

1.  Receiver  ;  appointment  of,  on  hill  for  dissolution  of  partnership. — In  general 
a  receiver  will  be  appointed  of  course,  upon  the  filing  of  a  bill  for  the 
dissolution  of  a  partnership,  where  it  satisfactorily  appears  that  complainant 
will  be  entitled  to  a  decree  of  dissolution;  but  in  all  cases  the  appointment 
rests  in  the  sound  discretion  of  the  court,  in  view  of  the  particular  facts  pre- 
sented. 

2.  Same;  xchen  receiver  is  jyropeiiy  denied, — In  the  present  case,  complainant, 
an  insolvent  partner,  who  had  refused  to  consent  to  a  dissolution,  had  been  ex- 
cluded from  any  participation  and  control  in  a  partnership  which  carried  on 
a  political  newspaper  and  a  job  printing  office,  which  had  been  conducted  at  a 
loss.  Under  the  articles,  he  was  entitled  to  equal  control,  except  as  to  the  edi- 
torial department,  which  was  to  be  under  his  immediate  management.  Prior 
to  the  formation  of  the  partnership,  the  partner  in  possession  had  owned  all 
the  property  and  conducted  the  business,  and  comjDlaiuant  purchased  a  half 
interest  in  the  property  and  business  on  long  credit,  mortgaging  it  back  to  se- 
cure the  debt.  Complainant  did  not  aver  or  show  that  the  partner  in  posses- 
sion was  insolvent,  or  that  the  property  was  endangered  in  his  custody ;  nor 
did  he  aver  or  show  any  willingness,  or  ability,  to  make  the  payments  as  they 
fell  due,  or  that  his  interest  was  equal  to  the  amount  due.  Each  partner 
charged  the  other  with  violation  of  the  articles  of  partnership. 

Held:  The  chancellor,  on  complainant's  bill  seeking  a  dissolution  and  set- 
tlement of  the  partnership,  properly  denied  a  receiver,  pending  the  litigation. 

Appeal  from  Chancery  Court  of  Montgomery. 

Heard  before  Hon.  H.  Austill. 

This  was  an  appeal  by  Samuel  Bard,  from  an  order  deny- 
ing a  receiver  over  the  material  and  business  of  the  "Ala- 
bama State  Journal"  newspaper,  pending  a  suit  by  Bard 
against  Thos.  C.  Bingham,  his  copartner  in  the  business,  for 
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a  dissolution  of  tlie  partnership  and  for  a  settlement  and  dis- 
solution of  its  affairs. 

The  bill  alleges  that  on  the  25th  of  July,  1875,  JBingham 
sold  a  half  interest  in  the  paper  to  one  John  Bard  for  S7,500, 
payable  as  hereinafter  stated,  and  entered  into  articles  of  co- 
partnership with  him ;  that  John  Bard,  as  was  understood 
by  the  parties  at  the  time,  was  not  the  purchaser  in  fact,  but 
represented  Samuel  Bard,  who  was  the  real  purchaser  ;  that 
John  Bard,  by  consent  of  all  parties,  afterwards  withdrew, 
leaving  Samuel  owner  of  his  interest  in  the  concern  and  his 
rights  under  the  partnership.  By  the  agreement  made  on 
the  25th  day  of  July,  1875,  Bingham,  who  was  then  owner 
of  the  property,  sold  a  half  interest  in  the  material,  job  of- 
fice, &c.,  which  constituted  the  "Alabama  State  Journal,"  for 
$7,500,  payable  in  five  equal  annual  installments — the  first 
payable  one  year  from  date,  with  the  privilege  of  extending 
it  one  year,  all  secured  by  a  mortgage  on  the  property  sold. 
The  proprietorship  and  management  of  the  business  of  the 
newspaper,  (kc,  to  be  in  Bingham  and  John  Bard  jointly,  but 
the  "editorial  management  of  the  newspaper  was  to  be  ex- 
clusively under  the  management  of  Samuel  Bard,  subject 
only  to  the  condition  that,  the  newspaper  was  to  be  politically 
a  Union  national  republican  newspaper,  unless  changed  by 
unanimous  consent  of  editor  and  proprietor."  This  agree- 
ment also  provided  that  John  Bard  &  Bingliam  should  di- 
vide the  losses  and  profits  of  the  enterprise  equally,  requir- 
ing monthly  statements  of  receipts,  etc.  After  this  agree- 
ment was  entered  into,  John  Bard  and  Bingham  entered  into 
an  engagement  with  Samuel  Bard  to  edit  the  paper  for  the 
term  of  five  years  upon  the  conditions  above  stated,  and  Bard 
then  entered  on  his  duties  as  such  editor,  &c. 

The  bill  alleges  that  on  the  15th  of  May,  1866,  Bingham 
removed  from  its  columns  the  name  of  Bard,  as  one  of  the 
owners  of  paper,  without  any  justification,  notifying  the  pub- 
lic that  Bard  was  no  longer  connected  with  the  paper,  and 
excluded  him  from  all  editorial  or  other  management  of  the 
affairs  of  the  partnership,  and  has  taken  exclusive  posses- 
sion of  all  the  partnership  property,  and  carries  on  the  pa- 
per in  this  manner,  in  violation  of  complainant's  rights,  for 
his  own  individual  profit. 

The  bill,  after  averring  that  complainant  has  complied  in 
all  respects  with  his  duties  and  engagements  as  editor  and 
partner,  states  other  violation  of  the  partnership  articles  on 
the  part  of  Bingham,  (which  need  not  be  further  noticed,) 
and  alleges  that  the  partnership  has  contracted  several  thou- 
sand dollars  of  debts,  for  which  complainant  is  justly  re- 
sponsible wdth  said  Bingham. 
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The  bill  prays  a  dissolution  of  the  partnership,  a  settle- 
ment of  its  affairs,  and  "in  the  meantime  that  a  receiver  be 
appointed  to  take  charge  of  the  partnership  property,  &c., 
and  to  manage  and  control  the  Alabama  State  Journal  and 
its  business  under  the  order  of  the  court,"  &g. 

Bingham,  in  his  answer,  averred  that  Bard  had  neglected 
his  business  and  left  the  city  for  several  months  at  a  time,  on 
two  occasions,  when  others  had  to  be  employed  to  do  his 
work ;  that  he  deceived  him  as  to  the  patronage  and  business 
he  could  control  for  the  paper,  whereby  respondent  made 
the  contract  with  him,  and  had  utterly  fallen  short  of  his 
promises  and  statements  in  that  regard,  and  set  out  at  length 
alleged  derelictions  of  duty  on  the  part  of  said  Bard ;  that 
both  John  and  Samuel  Bard  were  insolvent,  have  overdrawn 
their  accounts  with  the  partnership,  and  that  upon  a  collec- 
tion of  all  assets  due  the  paper  and  business,  and  crediting 
one-half  to  Bard,  and  excluding  the  purchase  money  for  the 
interest  sold  him.  Bard  would  be  about  $2,500  in  debt  to 
respondent,  but  nevertheless,  though  requested  to  consent 
to  a  dissolution,  refused.  Respondent  denied  that  he  con- 
ducted the  paper  solely  for  his  own  profit  since  Bard's  exclu- 
sion, and  expresses  a  willingness  to  allow  him  to  share  in 
the  profits,  but  avers  that  the  paper  and  business,  instead  of 
earning  profits,  have  been  carried  on  at  a  loss,  but  that  the 
debts  incurred  by  the  partnership,  with  the  exception  of  a 
trifling  amount,  were  due  to  respondent. 

Afiidavits  and  counter  afiidavits  were  filed  on  the  hearing 
of  the  motion. 

The  chancellor  denied  the  motion  for  the  appointment  of 
a  receiver,  but  required  Bingham  to  give  a  bond  with  sure- 
ties for  $1,500,  payable  to  complainant,  "  not  to  wilfully  injure 
the  good  will  of  the  paper,  or  remove  or  injure  the  material 
and  property,  and  further  conditioned  to  pay  the  complain- 
ant such  sum  as  may  be  found  to  be  due,  upon  decree  to  be 
hereafter  made,"  and  gave  leave  to  Bard  to  renew  the  mo- 
tion if  the  bond  was  not  given  within  the  time  prescribed. 

The  refusal  to  appoint  a  receiver,  is  now  assigned  as 
error. 

Watts  &  Sons,  and  D.  S.  Tkoy,  for  appellant. 

Elmore  &  Gunter,  contra. 

BEICKELL,  C.  J. — The  contract  of  partnership,  not  com- 
miting  the  partnership  effects  to  the  exclusive  possession  of 
either  of  the  partners,  each  partner  has  an  equal  right  to  the 
possession,  and  if  wrongfully  excluded,  a  court  of  equity  will, 
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on  a  proper  case  being  shown,  intervene  for  his  relief.  The 
interterence  may  be  by  compelling  specific  performance  of 
the  contract ;  or  by  injunction  against  a  continuance  of  the 
exclusion ;  or  by  decreeing  dissolution,  if  a  case  for  dissolu- 
tion is  shown,  and  the  appointment  of  a  receiver  pending  the 
suit.  The  granting  an  injunction,  arresting  the  one  partner 
in  his  control  and  management  of  the  partnership  effects,  or 
the  appointment  of  a  receiver,  withdrawing  the  effects  from 
the  possession  of  all  the  partners,  and  taking  them  into  the 
custody  of  the  court,  are  stringent  measures,  not  to  be  re- 
sorted to  imless  it  appears  they  will  operate  entirely  remedi- 
ally,  will  promote  the  interests  of  the  partnership  as  an  en- 
tirety, and  will  not  inflict  injury,  beyond  what  the  character 
or  the  exigency  of  the  case  justifies. 

The  authorities  affirm  as  a  general  rule,  that  where  a  bill 
is  filed  seeking  a  dissolution  of  a  partnership,  and  it  satis- 
factorily appears  that  the  complainant  will  be  entitled  to  a 
decree  for  dissolution,  a  receiver  will  be  appointed  of  course. 
The  reason  being  that  the  same  causes  which  would  justify  a 
decree  for  dissolution  generally  justify  the  appointment  of  a 
receiver. — Kerr  on  Receivers,  82,  (note  1).  The  appoint- 
ment of  a  receiver,  in  all  cases,  rests  in  the  sound  discretion 
of  the  court,  and  in  determining  its  propriety,  the  facts  of 
each  particular  case  are  to  be  considered. — Ex  parte  Walker, 
25  Ala.  81.  In  Slemmer's  Appeal,  58  Penn.  108,  the  court 
decreeing  a  dissolution,  directed  the  partnership  assets  to  be 
transferred  to  that  one  of  the  partners  who  would  pay  or  se- 
cure to  be  paid  within  a  reasonable  time  the  highest  price 
for  them, — Shaiiswood,  J.,  saying,  "where  a  valuable  business 
has  grown  up  by  the  joint  labors  and  contributions  of  all,  the 
court  should  be  careful  to  preserve  it  if  possible,  and  to  put 
all  the  parties  upon  a  fair  and  equal  footing  in  competing  for 
it.  To  appoint  a  receiver,  to  direct  a  sale  of  the  whole,  and 
a  winding  up  of  the  business,  would  destroy  its  value  with- 
out benefitting  either  party." 

The  preservation  of  the  subject  of  controversy  for  the 
benefit  of  the  party  ultimately  decreed  to  have  the  right,  is 
the  object  of  committing  it  to  the  custody  of  a  receiver. 
When  it  is  apparent  this  purpose  will  not  be  accomplished, 
and  the  party  in  interest  will  be  injured  and  not  benefitted, 
a  receiver  ought  not  to  be  appointed.  The  business  this 
partnership  conducted  was  existing,  in  full  operation,  before 
the  formation  of  the  partnership.  AH  the  partnership  prop- 
erty was  the  sole  property  of  the  appellee.  Without  the 
investment  of  capital,  the  appellant  purchased  an  undivided 
half  interest  in  the  property,  on  long  credit,  mortgaging  back 
to  the  appellee  such  interest  to  secure  the  payments.     The 
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business  is  not  shown  to  have  been  profitable,  but  it  appears 
rather  to  have  been  unprofitable.  The  appellee  sought  a 
dissolution  by  consent,  to  which  the  appellant  did  not  ac- 
cede. The  appellee  is  not  averred  to  be  insolvent,  nor  is  it 
averred  that  the  safety  of  the  partnership  property  will  bo 
endangered  in  his  custody.  The  ability  and  willingness  of 
the  appellant  to  make  the  payments  for  the  half  interest 
purchased,  as  they  may  severally  fall  due,  is  not  averred ; 
nor  is  it  averred  that  such  interest  is  equal  in  value  to  the 
payments.  The  appointment  of  a  receiver  to  continue  an 
unprofitable  partnership  business,  and  the  withdrawal  of  the 
partnership  property  from  the  possession  of  a  solvent  part- 
ner, its  safety  not  being  endangered,  and  he  having  a  Hen  on 
the  interest  of  the  complaining  partner  which  will  absorb  it, 
would  be  a  harsh  measure,  not  beneficial  to  the  partnership, 
or  to  either  partner.  It  would  burthen  the  property  with  the 
costs  of  a  receivership,  inflicting  unnecessary  injury.  The 
chancellor  properly  refused,  in  the  exercise  of  his  judicial 
discretion,  to  make  the  appointment,  and  his  decree  is  af- 
firmed. 


Carleton  v.  Rivers  et  al. 

Bid  in  Equity  to  protect  Separate  Estate,  and  to  establish  Re.sult- 
ing  Trust,  &c. 

1.  liesultbvj  trust ;  whnt  indispensable  eleme)il  of. — No  resulting  trust  in  lands 
purchased  by  a  trustee,  can  arise  in  favor  of  the  cestui  que  trust,  unless  coeval 
with  the  purchase  and  acquisition  of  title,  the  trust  funds  formed  the  consid- 
eration, while  the  title  passed  to  the  trustee  individually. 

2.  S(tme. — If  a  trustee  for  his  own  g:xiu,  and  on  his  own  credit,  purchases 
and  acquires  title  to  laud,  and  afterwards  pays  the  notes  given  for  the  pur- 
chase with  trust  funds,  no  resulting  trust  is  thereby  fastened  on  the  legal  title. 

3.  Enrnin<js  of  wijJc ;  ri'jht  of  husband  to;  how  affected  by  stattdes  creating  the 
wifiis  statutory  (]tst(de. — The  statutes  creating  the  statutory  estj\te  of  the  wife, 
have  not  changed  the  common  law  rule,  which  made  the  wife's  saving  the  ab- 
solute property  of  the  husband. 

4.  (SftHie ;  irh/U  not  snjficient  to  show  fjift  of,  to  i^ife. — Where  the  husband's 
pursuits  kept  him  from  home  during  the  greater  part  of  several  years,  during 
which  time  the  management  of  the  domestic  affairs,  including  the  supervision 
of  the  farm  on  which  they  resided ,  devolved  on  the  wife,  and  she,  by  prudence 
and  economy,  derived  profits  from  cultivating  the  farm,  from  which  were  re- 
alized, money,  the  husband  afterwards  spent  in  paying  a  debt  for  lands  pur- 
chased by  him,— this  is  not  sufficient  to  nhow  a  gift  of  such  earnings  to  the 
wife,  or  that  she  had  a  separate  estate  in  them. 


Appeal  from  Chancery  Court  of  Clarke. 
Heard  before  Hon.  A.  W.  Dillaed. 
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The  appellee,  Bhoda  Rivers,  filed  tliis  bill  against  Carle- 
ton  and  others,  seeking,  in  effect,  to  fasten  a  resulting  trust 
on  certain  lands  which  her  deceased  husband  had  purchased, 
taking  a  conveyance  direct  to  himself ;  the  purchase  money 
of  which,  she  alleged,  he  paid  with  moneys  of  her  separate 
estate.  The  husband  afterwards  conveyed  the  lands  by  deed 
of  trust,  and  they  were  subsequently  sold  to  pay  the  debts 
secured,  in  pursuance  of  a  power  contained  in  the  deed. 
Carleton,  who  purchased  at  the  sale,  and  others  claiming 
through  him,  are  made  defendants. 

The  case  was  before  this  court  .at  the  June  term,  1873,  on 
appeal  from  a  decree  dismissing  the  bill  on  demurrer,  and  is 
reported  as  Bivers  v.  Carleton,  50  Ala,  40. 

Her  husband,  who  had  been  dead  for  several  years  when 
the  bill  was  filed,  had  been,  for  some  twenty  years  previous, 
engaged  in  "steamboating,"  and  was  seldom  at  home  ;  pay- 
ing only  occasional  visits.  His  wife  managed  and  controlled 
the  farm  on  which  the  family  lived,  and  with  the  aid  of  his 
children,  and  some  negroes  belonging  to  the  husband,  culti- 
vated crops  thereon.  She  was  an  industrious  and  thrifty 
woman,  and  by  her  prudent  management  and  skill,  was  ena- 
bled to  save  a  considerable  sum  of  money.  The  husband 
purchased  the  land  mentioned  in  the  bill,  "the  wife  not  being 
known  in  the  trade,"  giving  a  draft  on  a  mercantile  firm  in 
Mobile  for  a  part  of  the  purchase  money,  and  his  note  for 
the  remainder,  at  the  same  time  taking  a  conveyance  directly 
to  himself.  The  draft  was  accepted  and  paid  on  his  account. 
There  was  testimony  to  show  that  the  debt  due  on  account 
of  the  acceptance  of  the  draft,  and  the  note,  were  paid  with 
the  money  which  the  wife  had  saved  from  the  crops  raised 
on  the  farm. 

The  chancellor  decreed  that  the  lands  mentioned  in  the 
bill  were  the  separate  estate  of  complainant,  and  not  sub- 
ject to  the  debts  of  her  late  husband ;  that  the  mortgage,  or 
deed  of  trust,  executed  by  him,  be  annulled  so  far  as  affected 
complainant's  rights,  and  that  all  title  of  purchasers  under 
the  sale  made  under  the  provisions  of  the  trust  deed,  be  de- 
vested out  of  them  and  invested  in  complainant. 

This  decree  is  now  assigned  for  error. 

E.  S.  Dargan,  for  appellant. 
Gibbons  &  Price,  contra. 

BEICKELL,  C.  J. — This  cause  was  before  this  court  at 
the  June  term,  1873,  on  an  appeal  from  a  decree  of  the  chan- 
cellor sustaining  a  demurrer  to  the  original  bill,  for  want  of 
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equity.  The  decree  was  reversed,  the  court  deciding  the  al- 
legations of  the  bill  disclosed  an  investment  by  the  husband 
of  the  separate  funds  of  the  appellee  in  the  purchase  of  the 
lands  in  controversy,  whereby  a  trust  of  the  legal  title  re- 
sulted to  her.  The  cause  now  returns  on  an  appeal  from  a 
final  decree  on  pleadings  and  proofs,  establishing  and  en- 
forcing the  trust. 

The  general  principle,  that  if  one  person  purchase  lands 
with  the  moneys  of  another,  taking  title  to  himself,  a  trust 
results  to  the  owner  of  the  money,  in  a  court  of  equity,  is 
most  rigidly  enforced  when  the  person  using  the  moneys  sus- 
tains a  fiduciary  relation  to  the  person  whose  moneys  are  in- 
vested ;  and  perhaps  never  with  more  strictness  than  when  a 
husband,  having  under  his  control  the  separate  estate  of  the 
wife,  purchases  lands  with  it,  and  takes  title  to  himself. 
Whatever  may  be  the  relations  of  the  parties,  the  founda- 
tion of  the  trust,  the  indispensable  element  of  its  existence, 
is  that  coeval  with  the  purchase,  and  the  acquisition  of  title, 
the  moneys  of  one  formed  the  consideration,  while  the  title 
passed  to  another.  A  husband,  a  trustee,  or  vvhatever  may 
be  the  relation  he  bears  to  another,  may,  on  his  own  credit, 
and  for  his  own  purposes  and  profit,  purchase  lands  and  take 
the  title  to  himself.  Subsequently,  in  violation  of  duty,  com- 
mitting a  breach  of  trust,  he  may  appropriate  trust  funds  to 
extinguish  the  debt  he  created  in  the  purchase.  This  viola- 
tion of  duty — this  breach  of  trust — cannot  relate  to  the  orig- 
inal purchase  and  conveyance,  and  engraft  on  it  a  trust, 
not  springing  up  cotemporaneous  with  the  purchase  and  con- 
veyance. The  purchase  and  conveyance  pass  the  entire 
estate,  legal  and  equitable.  It  was  without  trust  or  incum- 
brance, from  the  delivery  of  the  conveyance.  The  resulting 
trust,  a  court  of  equity  recongnizes  and  enforces,  says  Ch. 
Kent,  "must  have  been  coeval  with  the  deeds,  or  it  cannot 
exist  at  all." — Botsford  v.  Burr,  2  Johns.  Ch.  405;  Foster  v. 
Trustee  of  AtJiena'U7n,  3  Ala.  302 ;  Rogers  v.  Murray,  3  Paige, 
390 ;  1  Lead.  Cases  in  Eq.  272,  280. 

The  lands  on  which  the  appellee  seeks  to  fasten  the  trust, 
were  purchased  by  the  husband  on  his  own  credit,  and  the 
purchase  and  conveyance  were  cotemporaneous.  The  secu- 
rities for  the  purchase  money  were  a  draft  or  bill,  drawn  by 
'the  husband  in  his  own  name,  which  was  subsequently  ac- 
cepted and  paid  on  his  account  solely,  and  his  promissory 
note  payable  in  the  future.  If  it  is  conceded  to  the  appellee 
that  this  draft  and  note  were  by  the  husband  subsequently 
paid  with  her  separate  funds,  the  paj^ment  could  not  devest 
the  legal  estate  vested  in  the  husband  by  the  conveyance,  on 
which  no  trust  was  imposed  when  it  was  created.     The  chan- 
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cellor,  therefore,  erred  in  decreeing  a  trust  of  the  legal  title 
resulted  to  the  appellee. 

The  moneys,  it  is  averred,  that  were  used  in  paying  these 
debts,  were  derived  from  the  savings  of  the  appellee  during  cov- 
erture. At  common  law,  these  savings  were  as  absolutely  the 
property  of  the  husband  as  the  fruits  of  his  own  industry  and 
economy.  By  gift,  he  could  create  in  the  wife'  an  equitable 
estate  in  them.  The  evidence  of  such  gift  must  be  clear,  and 
it  must  be  apparent  the  husband  intended  to  divest  himself 
of  the  right  to  such  savings,  and  to  set  them  apart  to  the 
separate  use  of  the  wife. — McLemore  v.  Pinkston,  31  Ala.  266. 
The  statutes  creating  separate  estates  have  not  changed  this 
rule  of  the  common  law,  nor  lessened  the  right  of  the  hus- 
band to  the  earnings  and  savings  of  the  wife.  Such  earnings 
and  savings  are  not  property  accruing  to  the  wife  within  the 
meaning  of  these  statutes,  and  it  is  only  as  to  such  property 
the  common  law  rights  of  the  husband  are  changed.  He  is 
still  entitled  to  the  control  of  the  wife,  and  to  the  benefits  of 
her  labor  and  economy. — Bayhold  v.  Raybold,  20  Penn.  310 ; 
Henderson  v.  Warmack,  27  Miss.  834;  Elliott  v.  Bentley,  17 
Wis.  591 ;  Hoyt  v.  White,  46  N.  H.  45 ;  Gerry  v.  Gerry,  11 
Gray,  381.  All  that  can  be  justly  said  of  the  evidence  in  this 
cause,  is  that,  for  a  series  of  years  during  the  coverture,  the 
husband  was.  engaged  in  pursuits  which  constrained  him  to 
be  absent  from  his  home  the  greater  part  of  the  time.  Dur- 
ing this  absence  the  management  and  control  of  the  domestic 
affairs,  including  the  supervision  of  the  farm  on  which  they 
resided,  devolved  on  the  appellee.  By  her  industry,  pru- 
dence and  economy,  profits  were  derived  from  the  cultivation 
of  the  farm,  and  from  these  profits  were  realized  the  moneys 
the  husband  applied  in  the  payment  of  the  debt  incurred  in 
the  purchase  of  the  lands.  Apart  from  the  husband's  ac- 
quiesence  in  the  appellee's  management  and  control  of  the 
farm,  and  of  her  children,  and  the  slaves  employed  in  culti- 
vating it,  there  is  not  the  slightest  evidence  that  he  had  re- 
linquished any  claim  he  had  to  the  appellee's  earnings,  or  to 
the  profits  of  the  farm.  Such  acquiesence  was  a  necessity 
of  his  prolonged  absence,  and  continued  engagement  in 
other  pursuits,  which  seem  to  have  demanded  his  entire  at- 
tention. It  does  not  authorize  the  inference  that  he  parted 
with  his  right  to  the  earnings  of  the  wife,  or  created  in  her 
a  separate  estate  in  them. 

The  decree  must  be  reversed,  and  a  decree  here  rendered 
dismissing  the  bill,  at  the  cost  of  the  appellee  in  this  court 
and  in  the  court  of  chancery, 
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Marion  Savings  Bank  v,  Dnnltin. 

Action  on  BUI  of  Exchange. 

1.  Corporate  existence ;  when  party  not  estopped  from  denying. — One  dealing 
with  a  corpomtion  in  matters  not  falling  within  the  purview  of  its  delegated 
powers,  is  not  thereby  estopped  from  pieudiug  its  want  of  authority,  to  make 
the  contract  sought  to  be  enforced  against  him. 

2.  Same;  v:hen  is  estopped. — Where,  however,  the  contract  is  within  the 
delegated  powers,  one  who  has  dealt  with  it  in  its  corporate  character,  is  in 
general,  estopped  from  setting  up  its  want  of  complete  organization,  according 
to  the  provisions  of  its  charter,  to  defeat  the  corporation  in  the  enforcement  of 
the  contract  he  has  made  with  it. 

3.  Sfime;  ichat  not  such  dealing  with  corporation  as  will  estop  parti/  from  setting 
up  incomplete  organimtion. — The  accommodation  drawer  of  a  bill  of  exchange, 
which  was  discounted  by  a  bank,  by  the  acceptor  who  procured  it  to  raise 
money  for  his  own  use  in  that  way— the  drawer  not  being  aware  of  this  and 

not  being  present  or  participating  in  the  negotiations — is  not  thereby  estopped 
irom  denying  the  proper  organization  of  the  banking  corporation,  when  sued 
by  it  on  the  bill. 

4.  Free  banking  corporation;  wh/d  sufficient  organization  of .—VndeT  the  pro- 
visions  of  the  Revised  (!ode  (Part  2,  Title  1,  Chapter  1,  §§  1644  e<  seiy. )  as 
amended  by  the  act  of  1868,  "supplementary  to  the  corporation  laws  of  Ala- 
bama," a  corporation  is  sufficiently  organized  to  cany  on  the  business  of  a 
bank  of  discount  and  deposit  .and  loaning  money,  when  the  certificate  of  the 
associates  (properly  acknowledged  and  recorded)  for  the  pui'pose  of  carrying 
on  such  banking  business,  shows  the  name  selected  by  the  associates  ;  the  town 
where  its  business  is  to  be  conducted  ;  the  amount  of  capital  stock  (within  the 
limits  prescribed)  and  the  number  of  shares  into  which  it  is  divided  ;  the  name 
and  place  of  residence  of  the  stockholders  ;  the  shares  held  by  them  respect- 
ively, and  the  time  when  the  association  is  to  begin  and  terminate. 

5.  Same. — The  association  not  claiming  the  right  to  issue  or  circulate  its 
own  notes,  no  deposit  of  money  and  tran.sfer  of  stock  to  the  auditor  (under 
§5  1644  and  1646  of  the  Revised  Code,)  is  necessary  to  authorize  it  to  carry  on 
other  banking  business. 

Appeal  from  Circuit  Court  of  Perry. 

Tried  before  Hon.  G.  H.  Craig. 

The  "Marion  Savings  Bank,"  an  association  organized 
under  the  provisions  of  the  Code  upon  free  banking,  (Part  2, 
Title  1,  Chap.  1,  §§  1644  et  seq.  as  amended,)  commenced  this 
suit  against  the  appellee  to  recover  the  amount  of  a  bill  of 
exchange,  dated  November  10th,  1873,  drawn  by  him  on  and 
accepted  by  John  Walthall,  and  payable  to  T.  M.  Walthall 
sixty  days  thereafter  at  the  Marion  Savings  Bank,  and  by 
him  endorsed  to  plaintiif. 

Among  other  defenses  set  up,  Dunkin  pleaded  that  the 
Marion  Savings  Bank  "  never  was  a  company  incorporated 
under  the  laws  of  Alabama,  and  has  no  right  in  law  to  sue 
as  such." 

The  bill  was  put  in  evidence,  together  with  proof  that  the 
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parties  had  waived  protest  and  notice,  and  the  testimony 
introduced  showed  that  it  was  made  under  the  following  cir- 
cumstances. John  Walthall,  the  acceptor,  being  desirous  to 
borrow  money,  made  application  to  the  cashier  of  the  bank, 
who  informed  him  that  the  bank  would  furnish  the  money 
upon  satisfactory  security.  Walthall  afterwards  returned 
with  the  bill  sued  on,  and  the  cashier  discounted  it  according 
to  instructions.  Dunkin  was  not  present  at  these  negotia- 
tions, and  had  no  part  whatever  in  them,  nor  did  he  know 
when  he  drew  the  bill  that  it  was  intended  to  discount  it  at 
that  bank. 

The  plaintiff  then  read  in  evidence  the  certificate  of  the 
associates,  together  with  their  articles  of  association,  and 
showed  by  the  records  of  the  probate  court  of  Perry  county, 
where  the  bank  did  business,  that  said  certificate  was  prop- 
erly acknowledged  and  recorded. 

The  certificate  and  articles  of  association  showed  that  the 
association  was  formed  for  the  purpose  of  carrying  oji  a  bank 
of  "  discount  and  deposit,  upon  the  terms  and  conditions,  and 
exercising  the  powers  and  subject  to  all  the  liabilities  pre- 
scribed by  the  laws  of  Alabama — it  being  the  object  of  the 
association  to  carry  on  the  business  of  banking,  by  discount- 
ing bills  and  notes,  receiving  deposits  and  issuing  certifi- 
cates for  the  same,  buying  and  selling  gold  and  silver  bullion, 
and  foreign  coin  and  bills  of  exchange,  by  lending  money 
upon  real  and  personal  security,  and  by  exercising  such  inci- 
dental powers  as  are  necessary  to  carry  on  the  business." 

The  certificate  showed,  2d,  that  the  "Marion  Savings 
Bank"  was  the  name  selected  to  distinguish  the  association 
and  to  be  used  in  its  deahngs ;  3d,  that  its  operations  were 
to  be  carried  on  in  the  town  of  Marion,  in  Perry  county,  Ala- 
bama ;  4th,  that  its  capital  stock  was  $100,000,  divided  into 
a  thousand  shares ;  6th,  the  names  and  places  of  residence 
of  the  stockholders,  and  the  number  of  shares  held  by  each 
respectively;  6th,  that  the  associatiDn  would  commence  bus- 
iness on  the  first  day  of  April,  1872,  and  continue  twenty 
years  from  its  date. 

The  plaintiff  also  introduced  the  minutes  of  the  proceed- 
ings of  the  company,  showing  a  stockholder's  meeting,  the 
election  of  a  president,  cashier  and  other  necessary  officers, 
who  accepted,  on  the  21st  day  of  February,  1872.  The  evi- 
dence showed  that  the  bank  was  located  and  did  business  as 
stated  in  the  certificate. 

This  being  aU  the  evidence,  the  court  charged  the  jury,  in 
substance,  that  under  the  evidence  the  plaintiff  had  never 
been  a  legally  incorporated  company  and  could  not  maintain 
the  suit.     The  court  refused  charges  requested  by  the  plain- 
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tiff  in  writing,  asserting  a  contrary  view ;  also  a  charge 
as  follows :  "If  defendant  has  contracted  with  this  corpora- 
tion and  dealt  with  it  as  a  corporation,  and  agreed  in  writing 
to  pay  this  bill,  the  jury  must  find  for  the  plaintiff  for  the 
amount  loaned,  less  any  usury." 

In  consequence  of  these  rulings,  plaintiff  took  a  nonsuit, 
with  bill  of  exceptions,  &c. 

The  charge  given  and  the  refusal  to  charge  as  requested, 
are  now  assigned  as  error. 

W.  M.  Bkooks,  for  appellant. 

"L.  N.  Walthall  and  T.  H.  "Watts,  contra. 

STONE,  J. — In  the  case  of  the  Pennsylvama  Rnilroad 
Company  v.  Canal  Commissioners,  21  Penn.  State  Rep.  22, 
Chief  Justice  Black,  delivering  the  opinion  of  the  court,  said : 
"When  the  State  means  to  clothe  a  corporate  body  with  a 
portion  of  her  own  sovereignty,  and  to  disarm  herself  to  that 
extent  of  the  powers  that  belong  to  her,  it  is  so  eas}"  to  say 
so  that  we  will  never  believe  it  to  be  meant  when  it  is  not 
said."  Speaking  further  of  the  rule  of  construing  powers  of 
a  corporation,  he  said :  "  In  the  construction  of  a  charter,  to 
be  in  doubt  is  to  be  resolved ;  and  every  resolution  which 
springs  from  doubt  is  against  the  corporation." 

In  the  case  of  Grand  Lodge  of  Alabama  v.  Waddill,  36  Ala. 
318,  we  quoted  this  language  approvingly.  Substantially  the 
same  idea  was  expressed  in  the  following  cases:  State  v. 
Stehhins,  1  Stew.  308 ;  State  v.  Blayor  &  Aldermen  of  Mobile, 
5  For.  279 ;  Mayor  &  Aldermen  v.  Allaire,  14  Ala.  400 ;  Ex 
parte  Burnett,  30  Ala.  461.  In  the  case  of  City  Council  of 
Montgomery  v.  31.  ct  W.  Plank-road  Company,  31  Ala.  76,  Ave 
affirmed  the  above  principle,  and  went  a  step  further,  hold- 
ing that  a  party  dealing  with  a  corporation  in  a  matter  not 
within  the  purview  of  its  delegated  powers,  does  not  thereby 
estop  himself  from  setting  up  in  defense,  the  want  of  author- 
ity in  the  corporation  to  make  the  contract.  The  same  doc- 
trine was  affirmed  in  the  case  of  Grand  Lodge  v.  Waddill, 
supra.  In  such  case  the  doctrine  of  estoppel  can  not  be  held 
to  apply,  without  clothing  corporations  with  the  ability  to 
increase  their  powers  indefinitely,  by  sheer  usurpation.  Such 
contracts,  on  the  part  of  a  corporation,  are  7dtra  vires  and 
void ;  and  no  right  of  action  can  spring  out  of  them. 

When,  however,  the  contract  is  within  the  delegated  pow- 
ers of  the  corporation,  and  the  question  is  whether  the  cor- 
poration has  been  duly  and  completely  organized  according 
to  the  provisions  of  its  charter,  a  very  different  rule  is  applied. 
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Parties  wlio  deal  with  sucli  corporation  in  its  corporate 
capacity,  thereby,  as  a  general  rule,  estop  themselves  from 
denying  due  organization  when  sued  on  such  contract. —  White 
V.  Moss,  15  Abb.  Pr.  Rep.  66 ;  White  v.  Coventry,  29  Barbour, 
305 ;  Montgomery  Railroad  Company  v.  Hurst,  9  Ala.  513. 

"We  are  not  prepared  to  say,  however,  that  the  present 
defendant  is  estopped  by  any  thing  appearing  in  this  record, 
from  setting  up  the  defense  of  want  of  proper  organization 
of  the  Marion  Savings  Bank  according  to  the  requirements 
of  the  law,  if  such  want  really  exists.  .  He  is  not  the  party 
who  made  the  contract,  if  one  was  made,  with  the  Marion 
Savings  Bank.  The  proof  shows  that  the  acceptor  of  the 
^  bill  applied  to  the  bank  for  a  loan  of  money,  and  tendered  as 
security,  or  for  discount,  a  paper  in  form  of  a  bill  of  exchange, 
drawn  by  defendant  on  and  accepted  by  him,  the  party  ten- 
dering, and  endorsed  by  another.  This  was  enough  to  charge 
the  bank  with  notice  that  the  defendant  was  accommodation 
drawer. — Saltmarsh  v.  P.  &  31.  Banh,  14  Ala.  668.  The 
present  defendant,  not  being  present  at,  nor  participating  in 
the  negotiation,  so  far  as  we  are  informed,  we  can  not  know 
or  affirm  that  he  authorized  the  acceptor  to  borrow  money 
upon  it  from  the  plaintiff,  or  that  he  knew  such  use  was  to 
be  made  of  it.  Hence,  we  can  not  say  that  the  defendant,  by 
any  act  of  his,  recognized  the  plaintiff  as  a  corporation,  or 
estopped  himself  from  disputing  it.  We  speak  of  the  facts 
«,s  the  record  tends  to  show  they  were  made  to  appear  in  the 
court  below. 

The  Revised  Code,  Part  2,  Title  1,  Chapter  1,  §  1644  et  seq., 
relates  to  free  banking  corporations,  and  provides  for  their 
incorporation  under  a  general  law.  This  general  law  was 
changed  and  amended  by  the  act  "  supplementary  to  the 
corporation  laws  of  Alabama." — Pamph.  Acts,  1868,  p.  349. 
In  the  proceedings  to  incorporate  the  Marion  Savings  Bank, 
there  seems  to  have  been  a  strict  compliance  with  the  law, 
except  that  the  associates  did  not  propose  to  become  a  bank 
of  issue,  or  to  issue  or  put  in  circulation  any  of  their  own 
notes.  Hence,  they  made  no  deposit  of  money  with  the 
treasurer,  under  section  1644,  and  transferred  to  the  comp- 
troller [auditor]  no  United  States  stocks,  or  bonds  issued  or 
endorsed  by  the  State  of  Alabama,  under  section  1646  of  the 
Revised  Code.  The  powers  they  sought  to  obtain,  and  the 
only  banking  powers  they  seem  to  have  exercised,  are  those 
enumerated  in  section  1655  of  the  Revised  Code.  The  argu- 
ment is  made,  that  by  failing  to  comply  with  sections  1644 
andl646sMpra,the  associates  did  not  organize  their  corpora- 
tion according  to  law,  and  that  such  pretended  corporation 
had  no  authority  to  contract,  and  has  no  authority  to  sue. 
Vol.  lit. 
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The  associates,  as  shown  in  the  record,  conformed  strictly 
and  fully  to  sections  1652,  3,  4,  Revised  Code,  as  amended 
by  the  act  of  18th  November,  1868.  These  proceedings  were 
all  made  matter  of  record.  Nothing  else  is  required  to  l)e 
recorded,  in  order  to  perfect  incorporation.  An  inquirer, 
then,  into  the  authority  of  the  banking  corporation  to  con- 
duct the  business  of  banking,  would  find  on  the  records  all 
the  evidence  which  such  records  could  show  of  complete 
incorporation.  We  think  such  incorporation,  without  more, 
authorized  the  bank  to  do  and  perform  all  the  banking  powers 
enumerated  in  section  1655  Revised  Code;  and  all  other 
powers  conferred  by  said  Chapter  1,  except  the  power  to 
issue  and  circulate  its  own  notes  as  money.  Before  they 
could  be  authorized  to  exercise  the  power  of  issue  and  circu- 
lation, under  section  1648,  the  associates  must  have  made 
the  deposit  required  by  section  1644,  and  must  have  made 
the  transfer  required  by  section  1646  of  the  Revised  Code. 

The  rulings  of  the  circuit  court  were  in  direct  conflict  with 
these  principles. 

The  judgment  of  the  circuit  court  is  reversed,  the  nonsuit 
set  aside,  and  the  cause  remanded. 


Edwards  and  Wife  v.  Bibb  et  al. 

Bill  in  Equity  for  Doiver. 

*' Kcecuiory  devise,"  ivhat  valid, — The  testator,  whose  will  was  duly  admit- 
ted to  probatf^  bore  iu  the  year  1840,  devised  certaiu  lands  in  this  State  to  his 
widow  for  life,  and  at  her  death  "  to  his  eldest  son  T. ,  and  his  lawful  male  is- 
sue, and  iu  event  T.  should  die  leaving  no  lawful  male  issue,  or  leaving  the 
same,  such  male  issue  should  become  extinct  before  he  or  they  arrive  at  the 
age  of  twenty-one  years,  likewise  leaving  no  male  issue,  then  and  in  that  case, 
my  will  and  desire  is,  that  such  estixte,  with  the  property  named  and  devised 
my  said  wife,  shall  become  the  property  of  my  sou  D.,  to  descend  to  the  law- 
ful male  issue  of  him,  my  said  sou  D." 

The  widow  took  possession  and  then  died.  T.  thereupon  entered  and  took 
possession,  leaving  a  widow  and  infant  daughter,  but  never  having  had  male 
issue.  D.  then  took  possession  and  died  intestate,  leaving  a  widow  and  heirs, 
who  pai'titioned  the  land  among  themselves.  T.'s  widow  filed  her  bill  to  have 
dower  allotted  her  in  the  lands. 

Held  — I.  The  testator  intended  to  confine  the  words  "leaving  no  male  is- 
sue" to  the  male  issue  of  Thomas  Bibb,  living  at  his  death,  and  this  contin- 
gency was  not  too  remote.  (Reaffirming  on  this  point  Wicards  a)ul  Wife  v. 
Bihbetcd,  43  Ala.  666.) 

2.  The  contingency  not  being  too  remote,  the  remainder  over  was  a  valid 
"executory  devise,"  within  the  meaning  of  the  proviso  to  the  10th  section  of 
the  act  of  1812  (an  act  to  amend  an  act  respecting  conveyances,  Toulm.  15, 
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Laws  of  Alabama,  247;  Clay's  Dig.  157,  ^  37),  which  governed  this  case,  and 
upon  T.'s  death  the  title  in  him  became  extinct,  passing  to  D.  in  fee. 

3.  T.'s  widow  was  not  entitled  to  dower. 

4.  Dower ;  when  wife  not  entitled  to. — Dower  is  a  derivative  estate,  the  crea- 
ture of  law,  not  of  contract,  carved  out  of  or  abstracted  from  the  inheritance, 
which  the  husband,  by  his  own  act  alone,  cannot  bar  or  impair  ;  where,  how- 
ever, by  the  very  terms  of  the  conveyance,  or  devise,  legal  in  form  and  pur- 
pose, the  estate  expires  with  him,  cutting  off  per  fm-mam  doni,  the  heritable 
quality  of  the  estate,  and  the  title  passes  to  another  as  pi;rchaser  by  a  valid 
limitation  over,  the  primitive  estate  is  gone,  and  there  is  nothing  left  from 
which  dower  can  be  derived. 

5.  Same  — What  would  be  the  result  if  the  case  were  one  of  mere  reversion 
to  the  demisor  or  grantor,  is  not  decided. 

Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  R.  S.  Watkins. 

This  was  a  bill  in  equity,  filed  by  Ann  C.  Edwards  and  her 
husband,  against  Mary  P.  Bibb  individually,  and  as  admin- 
istratrix of  the  estate  of  David  Porter  Bibb,  deceased,  and 
certain  of  his  heirs  at  law,  seeking  to  have  dower  allotted  to 
her  in  certain  lands  in  their  possession. 

The  complainant,  Ann  C,  in  the  year  1857,  intermarried 
with  one  Thomas  Bibb,  jr.,  and  continued  to  live  with  him 
as  his  wife  until  his  death,  and  afterwards  intermarried  with 
her  present  husband  and  co-complainant,  Julian  T.  Edwards. 
Her  claim  of  dower  in  said  lands  arose  in  this  wise  :  Prior 
to  the  year  1840,  Thomas  Bibb,  sr.,  (the  father  of  Thomas 
Bibb,  jr.,  complainant's  first  husband,)  was  seized  of  a  val- 
uable tract  of  land  in  Limestone  county,  the  lands  in  ques- 
tion, known  as  the  "  Belmina  estate." 

Thomas  Bibb,  sr.,  died  on  the  23d  day  of  April,  1840,  leav- 
ing a  last  will  and  testament,  which  was  duly  admitted  to 
probate  in  that  county.  The  will,  among  other  provisions 
not  necessary  to  be  here  noticed,  devised  said  Belmina  es- 
tate, with  the  exception  of  a  small  portion,  (which  he  had  con- 
veyed to  one  Jackson,)  to  testator's  wife,  Parmelia  Bibb,  dur- 
ing her  natural  life,  and  at  her  death  "  unto  my  eldest  son, 
Thomas  Bibb,  and  his  lawful  male  issue,  and  in  case  my  said 
son  Thomas  should  die,  leaving  no  lawful  male  issue,  or 
leaving  such  male  issue,  the  same  should  become  extinct,  be- 
fore he  or  they  shall  arrive  at  the  age  of  twenty-one  years, 
and  likewise  leaving  no  male  issue,  then,  and  in  that  case, 
my  will  and  desire  is,  that  said  estate,  with  the  property 
named  and  devised  to  my  said  wife,  shall  become  the  prop- 
erty of  my  son,  David  Porter  Bibb,  to  descend  to  the  lawful 
male  issue  of  him  my  said  son  Porter." 

This  clause  of  the  will  was  once  before  construed  in  this 
court,  in  an  ejectment  suit  brought  to  rt>cover  the  lands,  in 
which  dower  is  sought,  from  the  heirs  of  David  Porter  Bibb. 
See  Edioards  and  Wife  v.  Bibb  et  cd.,  43  Ala.  666. 

Vol.  liv. 
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About  the  year  1855,  said  Parmelia  departed  this  life,  af- 
ter takiug  possession  of  the  lands  devised  to  her  for  life,  and 
thereupon  said  Thomas  Bibb,  jr.,  entered  and  took  posses- 
sion, and  so  remained  until  his  death  in  1861,  leaving  a 
daughter,  the  fruit  of  his  marriage  with  complainant,  but 
never  having  had  any  male  issue.  He  left  a  will  from  which 
his  widow  duly  dissented,  and  which  in  the  view  the  court 
took  of  this  case  need  not  be  further  noticed.  In  1865  the 
said  David  Porter  Bibb  entered  into  possession  and  so  re- 
mained until  his  death  in  the  latter  part  of  that  year,  intes- 
tate. The  appellees,  Mary  P.  Bibb,  his  widow  and  admin- 
istratrix, and  his  heirs  at  law,  were  in  possession  of  said 
lands  at  the  time  of  the  filing  of  said  bill,  and  had  made  par- 
tition among  themselves. 

The  chancellor  dismissed  the  bill  on  demurrer,  and  hence 
this  appeal. 

L,  P.  Walker,  and  John  D.  Beandon,  for  appellants. 
PRYOR,  and  EoBiNSON,  contra. 

STONE,  J. — In  the  case  of  Edwards  &  Wife  v.  Bihh  et  at, 
43  Ala.  666,  the  question  considered  and  decided  was, 
whether  under  the  will  of  Thomas  Bibb,  sr.,  Thomas  Bibb, 
jr.,  took  an  absolute  title  in  fee  to  the  property  therein  de- 
scribed as  a  portion  of  the  Belmina  estate,  or  did  it  pass  to 
David  Porter  Bibb  on  the  death  of  Thomas  Bibb,  jr.,  "leav- 
ing no  lawful  male  issue."  Thomas  Bibb,  jr.,  had  died 
"leaving  no  lawful  male  issue."  It  was  then  ruled  that  the 
words  of  the  will  constituted  a  valid  "executory  devise"  of 
the  estate  over  to  David  Porter  Bibb.  An  application  for  a 
rehearing  in  that  cause  was  overruled,  and  the  decision  be- 
came final,  settling  for  all  time  the  rights  of  the  parties  to 
that  suit  to  the  property  involved  therein. 

The  present  is  an  application  by  the  Avidow  of  Thomas 
Bibb,  jr.,  for  dower  in  the  same  lands,  the  title  to  which,  it 
was  determined  in  that  suit,  passed  from  Thomas  Bibb,  jr., 
and  his  heirs,  by  his  death,  "leaving  no  lawful  male  issue." 
We  are  asked  to  review  the  decision  pronounced  in  that 
cause. 

Thomas  Bibb,  sr.,  died  in  1840,  and  his  will  should  be  con- 
strued according  to  the  law  as  it  stood  at  that  time.  Two 
objections  are  urged  against  the  legality  of  tlie  devise  over 
to  David  Porter  Bibb;  first,  that  it  contemplates  an  in- 
definite failure  of  issue  of  Thomas  Bibb,  jr. ;  second,  that 
not  being  within  the  terms  of  the  proviso  to  the  10th  section 
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of  thfe  act  of  1812,  entitled  "An  act  to  amend  an  act  respect- 
ing conveyances,"  (Toulmin  15,  Laws  of  Alabama,  247 ; 
Clay's  Digest,  157,  §  37),  the  devise  over  must  fail.  The 
first  of  these  objections  was  considered  and  passed  on  in  the 
case  of  Edioards  dt  Wife  v.  Bibh,  43  Ala.  666.  It  was  there 
said  :  "We  entertain  the  opinion  that  the  testator  intended 
to  confine  the  words,  '  leaving  no  lawful  male  issue,'  to  the 
male  issue  of  Thomas  Bibb,  living  at  his  death."  We  think 
the  words  of  the  devise  are  fairly  susceptible  of  the  above 
construction,  and  we  adhere  to  it,  and  agree  with  our  prede- 
cessors that  "this  contingency  would  not  be  too  remote." — 
See  page  674. 

The  second  objection  to  the  devise  over  was  not  dis- 
cussed in  the  case  cited,  although  necessarily  implied  in  the 
result.  It  arises  under  the  10th  section  of  the  act  of  22d 
December,  1812,  which  reads  as  follows  : 

"That  every  estate  in  lands  or  slaves,  which  now  is  or  shall 
hereafter  be  created  an  estate  in  fee  tail,  shall  from  hence- 
forth be  an  estate  in  fee  simple,  and  the  same  shall  be  discharged 
of  the  conditions  annexed  thereto  by  the  common  law,  re- 
straining alienations  before  the  donee  shall  have  issue,  so 
that  the  donee,  or  person  in  whom  the  conditional  fee  is 
vested,  or  shall  vest,  shall  have  the  same  power  over  the  said 
estates,  as  if  they  were  pure  and  absolute  fees ;  Provided, 
that  any  person  may  make  a  conveyance,  or  demise  of  lands 
to  a  succession  of  donees  then  living,  and  the  heir  or  heirs 
of  the  body  of  the  remainderman,  and  [inj  default  thereof, 
to  the  right  heirs  of  the  donor  in  fee  simple."  In  the  case 
of  Simmons  v.  August  in,  3  Port.  69,  this  statute  first  came  up 
for  construction.  The  question  was  whether  the  donee, 
Thomas  J.  Augustin,  took  the  absolute  fee  in  the  lands  which 
he  could  convey,  and  had  conveyed  in  his  life  time ;  or 
whether  the  title,  on  his  death,  passed  to  Martha  Augustin, 
his  daughter,  as  a  purchaser.  The  deed  was  styled  "entailed 
deed  of  gift,"  and  its  granting  clause  was  "to  Henry  W.  and 
Thomas  J.  [Augustin  J  and  the  legal  heirs  of  their  bodies 
forever,  after  the  demise  of  the"  donox.  There  had  been 
partition  of  the  lands  between  Henry  W.  and  Thos.  J.  Au- 
gustin, and  the  latter  had  conveyed,  and  had  died.  Martha, 
the  daughter  of  Thomas  J.,  brought  suit  for  the  recovery  of 
the  lands  which  had  been  partitioned  to  her  father.  The 
question  was  ably  argued,  and  Judge  Sapfold  delivered  the 
opinion  of  the  court,  which  was  exhaustive  and  able.  The 
decision  was  that  the  absolute  title  passed,  under  the  deed, 
to  the  first  taker,  and  that  Martha  Augustin  did  not  take  as 
a  purchaser.  In  reference  to  the  proviso  in  the  statute,  the 
court  said,  "that  to  constitute  a  valid  limitation  by  deed,  as 
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here  contended  for,  tlie  language  prescribed  in  tlie  statute, 
particularly  the  clause,  'and  in  default  thereof,  to  the  right 
heirs  of  the  donor  in  fee  simple,'  must  be  adopted  ;  and  that 
for  the  want  of  such  in  this  deed,  it  must,  according  to  the 
direction  of  the  statute,  operate  as  a  pure  and  absolute  fee 
in  the  donees." 

The  case  of  Martin  v.  McBee  and  Wife,  30  Ala.  116,  is 
based  on  Simmons  v.  Augustin,  supra,  and  holds  that  to  con- 
stitute a  valid  entailment,  all  the  essential  elements  of  the 
Eroviso  to  the  10th  section  of  the  act  of  1812  must  co-exist. 
Q  the  will  then  construed,  all  the  elements  of  the  proviso 
were  found,  except  that  there  was  only  one,  and  not  "a  suc- 
cession of  donees  then  living,"  and  consequently  there  was 
not,  and  could  not  be  a  "conveyance  or  demise  to  the  heir, 
or  heirs  of  the  body  of  the  remainderman";  for  there  could 
be  no  remainderman.  The  court  said,  "the  case  presented 
by  the  fourth  paragraph  of  the  will  is  not  the  specific  case 
provided  for  and  saved  by  the  proviso  to  said  10th  section." 
This  case  carried  the  principle  to  the  utmost  possible  Kmit. 

The  case  of  Goldshy  v.  Goldshy,  38  Ala.  404,  although  gov- 
erned by  the  Code,  and  not  by  the  act  of  1812,  is  somewhat 
confirmative  of  the  principle  settled  in  Simmons  v.  Augustin, 
sujrt^a. 

It  is,  perhaps,  proper  to  remark  that  although  the  10th 
section  of  the  act  of  1812  converts  every  estate  in  "lands  and 
slaves"  w^iich  now  is,  or  shall  hereafter  be  created  an  estate 
in  fee  tail,  into  an  estate  in  fee  simple,"  yet  the  proviso  which 
permits  a  certain  species  of  entailment,  is  limited  to  lands. 
The  same  distinction  is  preserved  in  the  Code,  except  that 
instead  of  slaves,  the  Code  employs  the  phrase,  pcrsoncd prop- 
erty.—See  sections  1570,  1578,  1579  Kev.  Code. 

In  the  case  of  Williams  v.  Graves,  17  Ala.  62,  the  subject 
of  the  suit  was  slaves.  Each  party  claimed  under  a  will, 
which  contained  the  words  proper  to  create  an  estate  tail. 
The  bequest  to  the  first  takers  contained  words  of  inherit- 
ance, creating,  or  purporting  to  create  an  estate  in  fee  tail, 
with  an  attempted  liroitation  or  executory  devise  over  in  the 
foUoAving  language  :  "If  either  of  my  said  daughters  should 
die  without  an  heir  of  her  body  begotten,  the  property  so 
willed  them,  or  the  one  so  dying  without  an  heir,  the  prop- 
erty of  this  one  to  pass  off  and  become  the  property"  of  an- 
other. This  court  held  that  the  limitation  over  Avas  good  as 
an  "executory  devise."  In  this  case  there  was  no  allusion 
made  to  the  act  of  1812. — See  Williams  on  Per.  Proj).,  side 
page,  302 ;  Lenoir  v.  Rainy,  15  Ala.  669 ;  Machen  v.  Machen, 
ih.  373 ;  Keyes  on  Chat.,  "§§  24,  250,  251.  In  the  case  of 
Machen  v.  Machen,  and  Lenoir  v.  Rainy,  sicpn'a,  it  was  decided 
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that  the  attempted  remainder  in  the  one  and  reversion  in  the 
other,  did  not  take  eifect. 

In  the  case  of  Williams  v.  Pearson,  38  Ala.  299,  the  subject 
of  controversy  was  both  real  and  personal  property.  The  be- 
quest was  to  the  testator's  daughter,  and  to  the  "begotten 
heirs  of  her  body";  and  "if  she  should  die  without  a  sur- 
viving heir  or  heirs  of  her  body,"  then  over,  for  the  benefit 
of  certain  named  charities.  She  did  die  without  "begotten 
heirs  of  her  body,"  and  the  question  was  whether  the  re- 
mainder over  was  good.  In  this  case,  as  in  the  case  of  Wil- 
liams V.  Graves,  supra,  the  court  did  not  refer  to  the  statute 
of  1812 ;  and  did  not  refer  to  the  rule  of  the  common  law 
that  estates  tail  can  not  be  created  in  personal  property. 
The  court  said  :  "The  estate  which  the  daughter  took  under 
the  6th  item  of  the  will  was  a  fee,  determinable  on  her  dying 
without  a  surviving  heir  or  heirs  of  her  body."  And  so  the 
remainder  in  favor  of  the  charities  was  upheld  as  a  valid  ex- 
ecutory devise. 

Some  stress  has  been  laid  on  an  expression  found  in  3Iason 
V.  Pate,  34  Ala.  392,  relating  to  section  1570  of  the  Revised 
Code.  The  expression  is  :  "It  controls  conveyances  to  A  and 
the  heirs  of  his  body,  and  converts  the  estate  created  there- 
by into  a  fee  simple  in  A,  instead  of  a  fee  tail,  as  it  existed 
at  common  law."  Again,  on  page  390  :  "It  [  §  1574  Revised 
Code]  also  embraces  all  cases  where  an  estate  is  given  gen- 
erally to  A,  followed  by  the  words  ivitli  remainder,  or  at  the 
death  of  A,  (or  other  equivalent  expression,)  to  the  heirs'  is- 
sue, or  heirs  of  the  body  of  A." 

The  will  which  was  construed  in  the  case  of  Mason  v.  Pate, 
was  made  after  the  Code  of  1852  became  operative.  It  was 
controlled  by  its  provisions.  We  apprehend  that  sections 
1570  and  1578-9  of  the  Revised  Code,  construed  in  pari  ma- 
teria with  section  1574,  will  require  a  very  different  cons- 
struction  from  that  which  was  given  to  the  act  of  1812  in  the 
case  of  Martin  v.  McRee. 

It  will  be  seen  by  the  authorities  above  cited,  that  the 
10th  section  of  the  act  of  1812  has,  in  two  well  considered 
cases  {Simmons  v.  Augustin  and  Blartin  v.  Mcliee,)  been  con- 
strued as  prohibiting  the  creation  of  an  executory  devise, 
contingent  on  the  termination  of  an  estate,  good  at  common 
law  as  an  estate  tail,  unless  the  limitation  is  expressed  in 
language  substantially  equivalent  to  that  found  in  the  pro- 
viso to  that  statute. 

On  the  other  hand,  devises  and  bequests  over,  dependent 
on  the  termination  of  estates  which  were  so  phrased  as  to 
create  estates  tail  at  common  law,  have  been  upheld  in  the 
cases  of   Williams  v.  Graves,  and  Williams  v.  Pearson,  supra, 
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and  in  the  case  of  Ediuards  &  Wife  v.  Bibb,  43  Ala.,  constru- 
ing the  will  now  under  discussion. 

In  the  case  of  Simmons  v.  Augustin,  no  question  was  pre- 
sented of  a  devise  or  conveyance  over,  after  the  extinction  of 
the  issue  in  tail.  The  only  question  presented  was,  did  the 
heir  in  tail  take  as  a  purchaser?  It  was  decided  that  she 
did  not. 

The  case  of  Martin  v.  McBee,  presented  the  question  of  re- 
version. The  cases  of  Williams  v.  Graves,  Williams  v.  Pear- 
son, and  Edioards  v.  Bibb,  supra,  each  and  all  presented  the 
question  of  the  validity  of  the  devise  over.  The  cases  of 
Simmons  v.  Augustin  and  Lenoir  v.  Raiiiey,  arose  under  deeds. 
The  other  cases  cited  from  our  reports  arose  under  wills. 

A  difference  of  phraseology  between  the  declaratory  clause 
and  the  proviso  in  the  10th  section  of  the  act  of  1812,  has 
not  heretofore  been  commented  on.  The  section  declares 
"That  every  estate  in  lands  or  slaves  which  now  is,  or  shall 
hereafter  be  created  an  estate  in  fee  tail,"  &c.  The  word 
"created"  is  broad  enough  to  include  devises  as  well  as  con- 
veyances. The  proviso  is  :  "Any  person  may  make  a  con- 
veyance or  demise  of  lands  to  a  succession  of  donees  then 
living,"  &c.  The  first  provides  for  both  lands  and  slaves,  and 
interdicts  entailment.  The  proviso  authorizes  entailment  of 
Innds  by  conveyance,  to  a  certain  extent.  Whether  any  legal 
consequences  grow  out  of  this  change  of  phraseology,  it  is 
not  our  purpose  at  this  time  to  inquire. 

The  question  considered  above  has  been  raised  and  con- 
sidered under  statutes  very  like  ours,  in  several  of  the  States 
of  this  Union ;  and  in  the  States  of  Virginia,  New  York, 
Georgia,  Ohio  and  Mississippi,  it  was  held  that  a  limitation 
over  by  way  of  executory  devise  could  not  be  engrafted  on 
an  estate  tail. — See  Carter  v.  Tyler,  1  Call.  164 ;  Hill  v. 
Burroiv,  3  Call.  342  ;  Tate  v.  Tally,  ib.  354 ;  Jiggets  v.  Davis; 
1  Leigh,  368;  Tbomason  v.  Anderson,  4:  Leigh,  126;  Lee  v. 
Craig,  8  Leigh,  449 ;  Tinsley  v.  Jones,  13  Grat.  289 ;  Gray  v. 
Gray,  20  Geo.  808 ;  Lott  v.  Wyhof,  2  Comst.  355 ;  King  v. 
King,  12  Ohio,  473  ;  Jordan  v.  Roach,  32  Miss.  481. 

A  similar  statutory  provision  received  a  different  construc- 
tion in  North  Carolina. — See  Joyies  v.  Spaight,  1  Car.  Law 
Eepository,  544 ;  Deio  v.  ZolJicqffer,  4  Dev.  k  Bat.  438. 

I  feel  constrained  to  say  the  number,  if  not  the  weight,  of 
adjudged  cases  fully  sustains  the  principle  declared  in  Sim- 
mons  V.  Augustin,  and  would  lead  to  the  conclusion  that  Thos. 
Bibb,  Jr.,  took  a  fee  simple  in  the  Belmina  estate. 

My  brother  Manning,  however,  thinks  that  the  decision 
made  in  Edwards  &  Wife  v.  Bibb,  43  Ala.  666,  should  be  ad- 
hered to.     He  cites  Williams  v.  Graves,  Williams  v.  Pearson^ 
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supra,  and  the  opinion  of-  Chief  Justice  Dargan  in  Flinn  v. 
Davis,  18  Ala.  132,  in  support  of  the  proposition  that  the 
limitation  in  the  present  case  is  not  too  remote:  and  that  the 
executory  devise  over  is  good.  He  is  also  of  opinion  that 
inasmuch  as  no  controversy  was  had  with  devisees  in  remain- 
der in  the  cases  of  Simmons  v.  Augustin,  Martin  v.  McBee,  or 
Goldshy  V.  Goldshy — the  last  named  two  being  cases  of  rever- 
sion— these  cases  are  less  authoritative  on  the  point  we  are 
considering,  than  are  the  cases  of  Williams  v.  Graves  and 
Williams  v.  Pearson.  On  this  question  I  yield  the  inclina- 
tion of  my  mind  to  his,  and  the  result  is  that,  on  this  point, 
the  decree  of  the  chancellor  is  affirmed. 

I  confess  myself  not  much  averse  to  this  result.  Under 
the  decision  in  Edwards  dt  Wife  v.  Bibb,  43  Ala.  666,  the 
estate  of  Thomas  Bibb,  Jr.,  has  forever  lost  the  lands  in  con- 
troversy, under  the  ruling  in  that  case  that  the  title  in  him 
became  extinct  at  his  death,  because  the  limitation  was  ef- 
fective. If  it  should  now  be  held  that  his  widow  is  entitled 
to  dower  in  the  same  lands,  because  the  same  limitation  over 
is  inoperative  to  devest  the  title  of  the  first  taker,  this  would 
present  a  result  at  least  somewhat  startling.  The  repose  of 
society  and  the  stability  of  titles  plead  earnestly  for  ad- 
herence to  a  decision  of  this,  the  court  of  last  resort,  when 
it  has,  after  most  exhaustive  argument,  solemnly  construed 
a  muniment  of  title. — See  Alabama  Life  Insurance  and  Trust 
Co.  V.  BoyUn,  38  Ala.  510. 

It  results  from  what  we  have  said  above,  that  under  the 
will  of  Thomas  Bibb,  sr.,  Thomas  Bibb,  jr.,  took  an  estate, 
determinable  on  his  dying  "leaving  no  male  issue";  and  tliat 
inasmuch  as  he  did  so  die,  the  executory  devise  over  to  Da- 
vid Porter  Bibb  took  effect  at  the  death  of. the  former.  We 
shall,  consequently,  in  the  discussion  of  the  remaining  ques- 
tions presented  by  this  record,  deal  with  the  subject  as  if 
there  were  no  words  of  entailment  in  the  devise  we  are  con- 
sidering. 

Under  this  will  thus  construed,  Thomas  Bibb,  jr.,  either 
took  a  fee  simple,  having  another  fee  engrafted  upon  it  by 
way  of  executory  devise,  to  come  into  being  on  the  happen- 
ing of  an  event  therein  provided  for  as  a  conditional  limita- 
tion, or  he  took  only  a  life  estate,  and  at  his  death,  his  law- 
ful male  issue,  if  he  had  left  such,  would  have  taken  as  pur- 
chasers. If  the  latter  be  the  true  construction  of  the  devise, 
no  one  will  contend  that  Thomas  Bibb's  widow  would  be 
dowable  of  the  lands.  Supposing,  then,  that  the  estate  of 
Thomas  Bibb  was  a  defeasible  fee,  the  question  comes  up,  is 
his  widow  entitled  to  dower,  the  estate  of  her  husband  hav- 
ing expired  with  his  life  ? 
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Few  questions  of  the  law  have  "been  more  discussed,  or 
have  given  rise  to  more  perplexing  distinctions  than  that  of 
the  widow's  right  to  dower  in  lands,  the  title  to  which  passed 
out  of  her  husband  contemporaneously  with  his  death,  by 
force  of  some  limitation,  reversion  or  remainder.  The  case 
in  hand  is  one  of  remainder,  which  has  taken  eflfect.  The 
question  is  thus  stated  by  a  very  accurate  writer  :  "Is  the 
widow  entitled  to  dower  after  the  estate  of  her  husband  has 
determined,  before  its  natural  expiration,  by  the  happening 
of  an  event  particularly  mentioned  in  the  instrument  cre- 
ating it,  but  without  disturbing  or  overreaching  his  prior 
seisin?" 

The  case  of  BuckicortJi  v.  Thirkell,  is  one  of  the  first  cases 
on  this  question. — 3  Bos.  &  Pul.  652,  note.  That  case  came 
before  Lord  Mansfield,  one  of  England's  greatest  jurists,  and 
it  was  determined  that  the  husband  was  entitled  to  curtesy. 
The  rule  in  regard  to  dower  is  the  same  on  this  question  as 
that  in  regard  to  curtesy. 

The  case  of  Bucktuorth  v.  ThirkelJ  has  not  had  the  good 
fortune  of  commanding  universal  assent.  Mr.  Butler,  in  his 
note  to  Coke  upon  Littleton,  page  141,  while  conceding  that 
upon  the  termination  of  an  estate  tail  by  the  failure  of  issue, 
the  right  of  curtesy  or  dower  will  attach  as  a  prolongation 
of  the  estate,  yet  contended  that  when  a  fee  simple  is  de- 
termined by  a  valid  executory  devise,  neither  curtesy  or 
dower  ensues.  Other  writers  contend  for  the  same  distinc- 
tion.— See  very  full  discussions  of  this  question  in  Park  on 
Dower,  page  157,  ef  seq.;  1  Scrib.  on  Dower,  284,  et  seq.  To 
follow  them  througii  the  shadowy  mazes  of  their  disquisi- 
tions would  tend  rather  to  bewilder  than  instruct.  "The  hu- 
man mind  is  not  wont  to  rest  satisfied  with  distinctions  when 
it  can  find  no  substantial  differences  to  rest  them  on. 

Speaking  of  dower,  as  affected  by  conditional  limitations, 
Chancellor  Kent  says  :  "The  estate  of  the  husband  is,  in  a 
more  emphatical  degree,  overreached  and  defeated  by  the 
taking  effect  of  the  limitation  over,  than  in  the  case  of  col- 
lateral limitation";  and,  he  adds,  "the  ablest  writers  on 
property  laW  are  evidently  against  the  authority  of  Buck- 
worth  V.  T  hirkeV,  and  against  the  right  of  the  dowress  when 
the  fee  of  the  husband  is  determined  by  executory  devise,  or 
shifting  use." — 4  Kent's  Com.  50. 

Mr.  Jacob,  in  his  learned  note  published  in  the  appendix 
to  2  Bright  on  H.  k  W.,  p.  468,  says :  "Upon  the  introduc- 
tion of  conditional  limitations  by  way  of  use  and  executory 
devises,  it  became  a  question  whether  dower  or  curtesy 
should  cease  when  the  estate  was  determined  by  either  of 
these  modes.    Upon  principle,  it  would  seem  that  the  decision 
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of  this  question  ought  to  be  guided  by  analogy  to  the  general 
rule  of  the  common  law,  and  not  by  analogy  to  the  excepted 
case  of  an  estate  tail.  .     The  conditional  limitation 

destroying  the  estate,  defeats  the  whole  of  that  which  is  ex- 
pressly granted.  It  would  be  singular,  if  that  which  is  in- 
cluded in  the  grant  by  implication  only,  could  be  preserved." 
He  adds,  "The  supposed  rule,  (speaking  of  Mr.  Preston's 
attempt  to  justify  the  rule  laid  down  in  Buckworth  v.  Thir- 
kell,)  rests  on  very  doubtful  grounds." 

In  New  York,  it  was  decided  by  Chancellor  Walworth 
that  where  an  estate  in  fee  was  terminated  by  the  happen- 
ing of  a  conditional  limitation,  and  the  executory  devisees 
took  as  purchasers,  the  widow  of  the  first  devisee  could  not 
have  dower. — See  Adams  v.  Beekman,  1  Paige,  631. 

In  the  case  of  Weller  v.  JVeller,  28  Barbour,  588,  the  same 
question  arose  as  in  Adams  v.  Beekman,  supra.  The  court 
said,  "  The  widow  takes  her  estate  through  the  husband, 
and  not  from  him  like  one  who  inherits ;  for  he  can  do  no  act 
which  will  divest  her  right.  And  when  the  estate  of  the  hus- 
band is  determined  by  the  happening  of  an  event  which 
defeats  its  further  continuance,  the  estate  in  dower  must  be 
determined  with  it.  It  is  a  part  of  the  same  estate  of  free- 
hold and  inheritance  of  which  the  husband  was  seized,  and, 
to  the  extent  of  it,  so  much  abstracted  from  what  would 
otherwise  descend  to  the  heirs  at  law.  .  .  .     The 

wife's  right  to  dower  ceased  with  the  estate  out  of  which  it 
could  only  proceed.  This  conclusion  conflicts  with  Lord 
Mansfield's  judgment  in  Buckworth  v.  ThirkeU.  It  is  the 
rule,  however,  given  by  Mr.  Cruise  in  his  treatise  on  the  law 
of  real  property,  and  is  the  rule  now  sustained  by  Mr.  Paiik 
with  singular  ability  in  his  work  on  the  law  of  dower." 

Washburn,  in  his  work  on  real  property,  vol.  1,  p.  212,  says  : 
"  There  is  a  class  of  cases  where,  what  at  first  sight  might 
seem  to  be  an  inconsistent  doctrine  is  applied.  Thus,  in  the 
familiar  case  of  tenant  in  tail  dying  without  issue,  although 
the  estate,  as  one  of  inheritance,  is  determined,  and  the 
remainder  over  upon  such  a  contingency  takes  effect,  yet,  it 
having  been  an  estate  of  inheritance  in  the  tenant,  his  widow, 
if  he  dies,  will  be  entitled  to  dower,  it  being  by  implication 
of  law  annexed  to  such  an  estate  as  an  incidental  part  of  it, 
a  portion  of  the  quantity  of  enjoyment  designated  by  the 
terms  of  the  limitation  itself.  And  the  doctrine  is  broadly 
laid  down  by  writers  upon  the  subject,  that  wherever  the 
husband  is  seized  during  coverture  of  such  an  estate,  as  is 
in  its  nature  subject  to  the  attachment  of  dower,  the  right 
of  dower  will  not  be  defeated  by  the  determination  of  that 
estate  by  its  regular  and  natural  limitation."     He  adds : 
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"  This  class  of  cases  has  given  rise  to  much  ingenious  specu- 
lation and  grave  diversity  of  opinion,  where  the  estate  of  the 
husband  is  one  of  inheritance,  but  ceases  at  his  death  by 
what  is  called  a  conditional  limitation." 

The  case  of  Buchaorth  v.  Thirkell  was  followed  in  Moody 
and  Wife  v.  King,  2  Bing.  447 ;  and  in  this  country,  in  the 
cases  of  MUledge  v.  Lamar,  4  DeSaussure,  (So.  Ca.)  617; 
Evans  v.  Evans,  9  Barr.  (Pa.)  190,  and  Northcid  v.  tVhipp, 
12  B.  Monroe,  (Ky.)  65.  In  a  later  case  in  South  Carolina, 
Wright  v.  Uerron,  6Bich.  Eq.,  the  court  of  errors  was  equally 
divided,  and  no  decision  was  pronounced.  This  case  pre- 
sented the  same  question  as  the  one  presented  in  Buckivorth 
V.  Thirkell 

In  the  case  of  Evans  v.  Evans,  supra,  the  opinion  of  the 
supreme  court  of  Pennsylvania  was  pronounced  by  Chief 
Justice  Gibson — one  of  the  ablest  jurists  that  ever  sat  on 
that  bench.  It  wiU  be  seen  that  he  was  laboring  to  break 
down  the  imaginary  distinction  attempted  to  be  drawn  by 
Mr.  BuTLEB  and  others  between  the  cases  of  remainder-over, 
made  and  provided  to  take  effect  after  the  termination  of  an 
estate  tail  by  failure  of  issue,  and  the  termination  of  an  estate 
in  fee  simple  by  failure  of  heirs,  with  a  valid  limitation  over 
by  way  of  executory  demise.  He  says:  "I  can  not  appre- 
hend the  reason  of  his  [Mr.  Butler's]  distinction  between  a 
fee  limited  to  continue  to  a  particular  period  at  its  creation, 
which  curtesy  or  dower  may  survive,  and  the  devise  of  a  fee 
simple,  or  a  fee  tail,  al)solute  or  conditional,  which,  by  sub- 
sequent words,  is  made  determinable  upon  some  particular . 
event,  at  the  happening  of  which  curtesy  or  dower  will  also 
cease."  He  propounds,  and  in  effect  answers,  the  following 
pertinent  inquiry,  "  How  to  reconcile  to  any  system  of  reason, 
technical  or  natural,  the  existence  of  a  derivative  estate,  after 
the  extinction  of  that  fi'om  which  it  was  derived,  was  for  him 
[Mr.  Butlerj  to  show;  and  he  has  not  done  it." 

Any  attempt  to  maintain  a  distinction  between  the  claim 
of  dower  or  curtesy,  when  the  inheritance  in  an  estate  tail 
has  failed,  and  a  limitation  over  has  taken  effect,  per  for  mam 
doni,  and  the  same  result  when  an  estate  in  fee  has  been 
determined  by  the  happening  of  the  event  upon  which  a 
conditional  limitation  over  was  made  to  take  effect,  by  the 
terms  of  the  instrument  creating  the  title,  is  too  artificial  and 
technical  to  command  our  assent.  Dower  is  a  derivative 
estate ;  it  is  derived  from  the  estate  of  the  husband.  It  is 
the  creature  of  the  law,  not  of  contract.  While  the  husband 
hves,  there  is  no  estate  in  dower.  It  is  an  interest,  cai-^^ed 
out  of,  or  abstracted  from  the  inheritance ;  or  out  of  the 
estate  of  the  husband's  alienee,  if  the  widow  survives,  and 
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has  not  relinquished  her  dower.  The  husband,  by  any  con- 
veyance made,  or  recovery  suffered  by  him,  can  not  bar,  or 
impair  her  right. 

When,  however,  by  the  very  terms  of  the  conveyance  or 
devise,  legal  in  form  and  purpose,  the  estate  of  the  husband 
expires  with  him,  cutting  off  per  farmam  doni,  the  heritable 
quality  of  his  estate,  and  the  title  passes  to  another  as  pur- 
chaser by  a  valid  limitation  over,  the  primitive  estate  is  gone, 
and  there  is  nothing  left  from  which  dower  can  be  derived. 
We  do  not  declare  what  would  be  the  result,  if  the  case  were 
one  of  mere  reversion  to  the  demisor  or  grantor.  It  will  be 
time  enough  to  consider  that  question  when  it  arises. 

Decree  affirmed. 

Chief  Justice  Brickell,  having  been  of  counsel,  not  sit- 
ting. 


Yoiing-blood  v.  Youngblood. 

Bill  in  Equity  to  Recover  Over-payment,  &c. 

1.  Demurrer;  what  eqidvakrd  to  recital  overriding.  — Where  a  cause  submitted 
on  "  bill  and  answer,  and  pleadings  and  proof,"  and  the  onlj'  pleading,  other 
than  the  bill  and  answer,  was  the  demurrer  incorporated  in  the  answer,  the 
demurrer  is  included  in  the  submission  ;  and  if  the  decree  rendered  awards  full 
relief  to  complainant,  the  demurrer  was  of  necessity  overruled. 

2.  Same;  amendment,  rchen  pi-esii.med  properly  made. — In  thi.s  state  of  the 
record,  if  the  court,  at  a  subsequent  term,  for  the  purpose  of  making  the  record 
speak  the  truth,  allows  an  amendment  so  as  to  show  that  the  cause  was  ' '  sub- 
mitted for  hearing  on  demurrer,  as  well  as  on  bill,  answer  and  proof,  and  that 
the  demurrer  was  overruled, "  and  the  record  does  not  disclose  the  evidence 
upon  which  the  amendment  was  allowed,  it  must  be  presumed  that  there  was 
proper  and  sufficient  evidence  to  authorize  it.  Whether  this  be  so  or  not,  only 
those  prejudiced  by  the  allowance  of  the  amendment  can  complain  of  it. 

3.  Equity;  what  not  sufficient  to  give  jurisdiction. — The  general  rule  is  that  a 
court  of  equity  will  not  take  jurisdiction,  when  there  is  a  clear,  complete  and 
adequate  remedy  at  law.  The  mere  intervention  of  fraud,  no  discovery  or  any 
special  equitable  relief  being  sought,  will  not  authorize  a  court  of  chancery  to 
grant  relief,  or  entertain  concurrent  jurisdiction  with  the  court  of  law,  in  cases 
cognizable  at  law. 

4.  Same. — When  one  person,  on  assuming  the  debt  of  another,  a  purely  legal 
demand,  agreed  to  make  a  deduction  to  the  amount  the  debt  was  lessened  by 
compromise  with  third  persons,  and  on  settling  with  the  original  debtor  com- 
puted and  was  allowed  usurious  interest,  and  by  fraudulent  misrepresentations 
that  he  had  obtained  no  such  reduction,  induced  the  debtor  to  pay  a  miich 
larger  sum  than  was  really  due,  the  debtor  has  a  complete  and  adequate  remedy 
by  action  at  law,  for  money  had  and  received,  to  recover  the  overpayment. 

Appeal  fronj  Chancery  Court  of  Bullock. 
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Heard  before  Hon.  B.  B.  McCraw. 
The  opinion  states  the  case. 

Clopton,  and  Noeman  &  Wilson,  for  appellant. 

Arrington  &  Tompkins,  contra. 

BRICKELL,  C.  J. — Incorporated  in  the  answer  is  a  demur- 
rer to  the  bill,  assigning  as  causes  a  want  of  equity,  and  that 
the  complainant  had  a  plain  and  adequate  remedy  at  law. 
The  cause  was  submitted  for  final  decree,  as  the  record 
recites,  "on  bill  and  answer,  pleadings  and  proofs."  The 
decree,  as  originally  rendered,  fails  to  notice  the  demurrer, 
though  adjudging  the  complainant  the  relief  prayed.  At  a 
subsequent  term,  on  motion  of  respondent,  the  record  was 
amended,  so  as  to  show  the  cause  was  submitted  for  hearing 
on  the  demurrer,  as  well  as  on  bill,  answers  and  proofs,  and 
that  the  demurrer  was  overruled.  The  amendment  was 
made,  as  the  record  recites,  "becaiise  such  was  really  the 
tnith."  On  what  evidence  the  court  ordered  the  amendment 
is  not  disclosed.  The  submission  was  on  bill,  answer  and 
pleadings.  The  only  pleading,  other  than  the  bill  and 
answer,  was  the  demurrer,  and  this  was,  of  consequence, 
embraced  in  the  submission.  The  decree  adjudging  full 
relief  to  the  complainant,  the  demurrer  must  have  been  over- 
ruled. We  incline  to  the  opinion,  sufficient  matter  was  thus 
shown  by  the  record  to  authorize  the  amendment.  However 
this  may  be,  the  amendment  having  been  made,  to  make  the 
record  speak  the  truth,  as  is  declared,  and  the  presumption 
not  being  repelled  by  a  disclosure  of  the  evidence,  we  must 
presume  the  action  of  the  chancellor  was  based  on  proper 
and  sufficient  evidence.  We  do  not  concede  that  on  this 
appeal  we  could  inquire  whether  the  amendment  was  cor- 
rectly made  or  not.  That  inquiry  could  only  arise  when  the 
order  of  amendment  was  brought  here  for  revision  by  a  party 
prejudiced  by  it. 

The  general  rule  is,  that  a  court  of  equity  will  not  take 
jurisdiction,  if  there  is  a  clear,  adequate  and  complete  remedy 
at  law.  Such  remedy  existing,  there  is  no  necessity  for  the 
peculiar  remedial  process  or  functions  of  a  court  of  equity ; 
and  if  the  court  entertained  the  suit,  it  would  act  as  a  court 
of  law,  administering  no  other  relief  than  could  be  obtained 
in  a  suit  at  law — the  legal  and  constitutional  distinction 
between  the  jurisdictions  of  a  court  of  law  and  a  court  of 
equity,  would  be  subverted,  and  the  defendant  de]irived  of 
his  right  to  a  trial  by  jury. — Uipj)  v.  Bahin,  19  How.  278; 
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Parker  v.  W.  L.  &  W.  Co.,  2  Black.  551 ;  Ins.  Co.  v.  Bailey, 
13  Wall.  616. 

The  allegations  of  the  bill,  from  which  a  right  to  relief  is 
deduced,  are  that  the  complainant  was  indebted  to  respond- 
ent, the  debt  being  a  pure  legal  demand — that  he  paid  it, 
and  in  making  the  payments  usurious  interest  was  computed 
against  him,  and  by  the  fraud  and  misrepresentation  of  res- 
pondent he  was  induced  to  pay  a  much  larger  sum  than  was 
really  due.  The  fraud  and  misrepresentation  consists  in  the 
respondent's  denial  that  he  had  by  compromise  with  third 
persons  to  whom  he  was  liable  for  the  payment  of  money, 
shown  by  decrees  of  the  court  of  probate  of  Pike  county, 
obtained  a  reduction  of  such  liability,  such  liability  form- 
ing the  consideration  of  the  debt  due  respondent.  By  agree- 
ment with  respondent,  when  the  debt  to  him  was  contracted 
by  complainant^  a  deduction  was  to  be  made  from  such  debt 
if  such  compromise  was  made.  The  relief  prayed  is  an  ascer- 
tainment of  the  real  amount  due  the  respondent,  and  of  the 
payments  made  by  complainant,  including  the  credits  to 
which  he  was  entitled,  and  a  decree  for  the  payment  to  him 
of  the  sum  it  may  be  ascertained  he  had  overpaid. 

It  was  settled  in  this  State,  at  an  early  day,  in  cases  which 
are  historical,  that  a  court  of  equity  has  not  jurisdiction  to 
decree  restitution  of  usurious  interest  voluntarily  paid. — 
Jones  V.  Watkins,  1  Stew.  81.  The  bill  makes  no  allegation 
which  relieves  the  payment  of  usurious  interest  of  the  char- 
acter of  voluntary,  and  of  consequence  there  is  no  right  to 
relief  on  that  ground. 

Money  paid  voluntarily,  under  a  mistake  of  facts,  whether 
the  mistake  is  the  result  of  mere  ignorance,  or  is  superin- 
duced by  the  fraud  of  the  party  receiving  it,  is  recoverable 
at  law  in  an  action  for  money  had  and  received. — Rutherford 
V.  Mclver,  21  Ala.  750;  Kelly  v.  Solari,  9  M.  &  W.  53;  ToiV7i- 
smd  V.  Crowdy,  8  Com.  Bench,  N.  S.  477 ;  (S.  C.  98  Eng.  Com. 
Law,  476) ;  Sellers  v.  Smith,  11  Ala.  264 ;  Wilson  v.  Sargent, 
12  Ala.  778;  Walker  v.  Mock,  39  Ala.  568;  Toivn  Council  v. 
Burnett,  34  Ala.  400.  To  support  the  action  for  money  had 
and  received,  it  is  generally  necessary  to  show  the  receipt  of 
money.  Yet  if  the  parties  have  treated  the  consideration 
upon  which  the  plaintiff  seeks  to  rest  the  liability  as  money, 
the  action  will  lie. — 1  Brick.  Dig.  140,  §  74.  According  to 
the  allegations  of  the  bill,  though  the  payments  by  complain- 
ant were  principally  in  the  sale  and  conveyance  of  land,  a 
definite  price  was  fixed  on  the  land  for  which  he  received 
credit,  and  it  was  by  both  parties  treated  as  a  payment  in 
money. 

It  IS  urged,  however,  that  although  the  law  furnishes  an 
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adequate  remedy  to  the  complainant  for  the  overpayment  he 
may  have  made  through  mistake  and  ignorance,  because  of 
the  fi'aud  of  the  respondent,  which  superinduced  it,  a  court 
of  equity  has  concurrent  jurisdiction — that  it  has,  as  it  is 
sometimes  said,  "an  original,  independent  and  inherent  ju- 
risdiction to  relieve  against  every  species  of  fraud,  not  being 
fraud  of  a  penal  nature."  Such  expressions  are  often  found 
in  the  text  Dooks,  and  in  judicial  decisions,  but  it  is  difficult 
to  support  them  by  express  adjudications;  and  certainly 
they  are  irreconcileable  with  the  line  of  decisions  which  has 
been  observed  in  this  State.  "  Fraud  is,"  says  Walker,  C.  J., 
"of  itself,  a  ground  of  equity  jurisdiction.  But  this  rule  is 
not  universal  in  the  jurisdiction  of  England,  or  in  any  of  the 
United  States.  The  doctrine  of  this  court  is,  that  notwith- 
standing the  fraud,  if  the  party  can  have  full,  complete  and 
adequate  redress  at  law,  he  can  not  go  into  chancery.  By 
that  doctrine,  as  expounding  a  just  and  convenient  rule,  too 
long  recognized  in  this  State  to  be  lightly  departed  from,  we 
will  abide,  without  inquiring  whether  it  harmonizes  with  all 
the  decisions  upon  this  subject." — Dickinson  v.  Lnris,  Garth- 
loaite  &  Co.,  34  Ala.  643.  In  Sadler  v.  Bohinson,  2  Stew.  520, 
it  was  decided,  that  where  money  had  been  paid  under  a 
contract,  which  was  fi'audulent,  or  which  had  been  rescinded, 
that  an  action  at  law  would  lie  to  recover  it  back ;  and  in  the 
absence  of  some  special  ground,  a  court  of  equity  had  no 
jurisdiction  to  decree  its  recovery.  The  court  say:  "No 
reason  is  suggested  by  the  bill,  why  the  appellees  can  not 
have  justice  administered  to  them  at  law ;  no  discovery  is 
asked  for,  as  essential  to  enable  them  to  prosecute  their 
rights ;  no  deficiency  of  strict  legal  proof  is  complained  of. 
On  what  ground,  then,  the  appellees  ask  the  intervention  of 
a  court  of  equity,  we  can  not  comprehend.  It  can  not  be 
because  they  charge  their  vendor  with  fraud ;  for  every  cir- 
cumstance alleged  as  fi-audulent,  could  it  avail  them,  is  fully 
examinable  at  law."  This  decision  was  followed  in  Knotts 
V.  Tarver,  8  Ala.  743,  and  it  was  declared  that  a  court  of 
equity  would  not  take  jurisdiction,  though  fraud  had  been 
practiced,  if  there  was  an  adequate  remedy  at  law,  unless  a 
discovery  was  necessary,  or  some  other  ground  for  interfer- 
ence was  shown.  The  very  point  involved  in  the  demurrer 
to  this  bill,  was  decided  against  the  complainant  in  Itusm'U  v. 
LilfJe,  28  Ala.  160,  in  which  it  was  held,  that  a  court  of  equity 
will  not  entertain  jurisdiction  of  a  bill,  the  sole  object  of 
which  is  to  recover  money  alleged  to  have  been  paid  through 
ignorance  or  mistake  of  fact  on  the  part  of  the  complainant, 
and  through  fraudulent  practices  on  the  part  of  the  defend- 
ant, if  the  remedy  at  law  is  adequate  and  complete. 
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No  discovery  is  sought  by  the  complainant,  no  embarrass- 
ment of  legal  remedies  is  disclosed.  The  relief  sought  can 
be  fully  obtained  in  a  suit  at  law.  The  rights  of  the  parties 
are  strictly  legal,  and  without  overstepping  the  line  of  its 
jurisdiction  and  depriving  the  defendant  of  his  right  to  a  trial 
by  jury,  a  court  of  equity  can  not  maintain  the  bill.  The 
demurrer  should  have  been  sustained,  and  the  decree  of  the 
chancellor  overruling  it  must  be  reversed,  a  decree  here  ren- 
dered sustaining  it  and  dismissing  the  bill.  The  appellee 
must  pay  the  costs  in  this  court,  and  in  the  court  of  chan- 
cery. 


Hart  V,  Clark. 

Bill  in  Equity  to  enjoin  Judgment  at  Law. 

1.  Demurrei' ;  when  not  considered. — Under  the  Revised  Code,  §  3350,  no 
demurrer  to  a  bill  can  be  heard  unless  the  grounds  are  set  forth  specially.  A 
demurrer  because  "there  is  no  equity  in  the  bill,"  sets  forth  no  special  cause, 
and  can  not  be  considered. 

2.  Amendment ;  what  does  not  make  new  ca'ie,  &c. — The  original  bill  sought 
to  enjoin  a  judgment,  on  a  note  given  by  a  surviving  partner  to  the  deceased 
partner's  administrator  for  his  interest  in  the  partnership  assets,  alleging  that 
it  was  executed  upon  the  agreement,  that  the  amount  due  upon  it  should  be 
applied  to  the  payment  of  the  intestate's  indebtedness  to  the  firm,  and  in  satis- 
faction of  partnership  debts  if  necessary,  and  that  this  was  necessary.  An 
amendment  was  made,  showing  that  the  agreement  was  with  the  administra- 
tor's duly  authorized  agent  in  that  behalf ;  that  in  a  suit  pending  in  that  court 
for  a  settlement  of  the  partnership  affiiirs,  the  register,  on  reference  to  state 
the  accounts,  had  reported  that  the  partnership  was  indebted  to  the  surviving 
partner  ;  that  a  lai'ge  amount  of  partnership  debts  were  still  outstanding.  It 
made  no  new  parties,  nor  prayed  any  other  relief  than  that  sought  in  the  orig- 
inal bill. 

Held :  The  amended  bill  was  not  rei)ugnant  to  the  original ;  did  not  make 
a  new  case,  and  was  not  multifarious. 

3.  Dissolution  of  injunction  on  denials  of  answer;  when  improper. — It  is  error 
to  dissolve  an  injunction  on  the  denials  of  an  unsworn  answer,  or  answer  on 
information  and  belief,  where  the  facts  are  positively  charged. 

4.  Same- ;  when  dissolution  will  he  decreed  without  regard  to  denials  of  answer. — 
Although  the  answer  denying  the  equities  of  the  bill  is  not  sworn  to,  yet,  if 
upon  its  coming  in,  motion  is  made  to  dissolve  the  injunction  for  want  of 
equity  in  the  bill,  and  that  objection  is  well  taken,  the  motion  must  prevail, 
and  the  bill  be  dismissed,  without  regard  to  the  defects  of  the  answer. 

5 .  Written  contract ;  how  can  not  he  varied.  — The  legal  effect  of  a  written  con- 
tract for  payment  of  money,  which  is  plain  and  unambiguous,  can  not  be 
varied  by  parol  proof  of  an  agreement  that  it  should  be  discharged  in  some 
other  way  ;  and  in  the  absence  of  mistake,  fraud  and  the  like,  the  rule  is  the 
same  in  equity  as  at  law. 

6.  Partnership  assets,  lien  of  partner  on;  how  lost. — While  each  partner  has 
a  lien  on  partnership  effects,  and  can  compel  their  appropriation  to  partner- 
ship indebtedness  in  preference  to  individual  liabilities  of  the  partners,  and 
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has  also  a  specific  lieu  for  the  amount  of  his  share,  and  for  anj'  monej's  ad- 
vanced by  him  in  excess  of  that  amount,  for  the  use  of  the  partnership,  the 
lien,  in  general,  exists  only  in  favor  of  the  several  partners  ;  and  if  they  divide 
or  partition  the  proptrty,  each  partner  taking  his  own  share,  the  lien  is 
gone. 

7.  Same. — If  one  partner  purchases  the  half  interest  of  his  deceased  co- 
partner, at  administrator's  sale,  he  thereby  separates,  by  his  own  voluntary  act 
and  contract,  that  part  of  the  assets  from  the  other  partnership  effects,  and 
thereby  waives  any  lieu  which  he  may  have  had  thereon  as  partner. 

Appeal  from  Chancery  Court  of  Barbour. 

Heard  before  Hon.  B.  B.  McCraw. 

The  original  bill  in  this  cause  was  filed  by  the  appellant, 
Hart,  against  appellee,  Emeline  Clark,  to  enjoin  the  collec- 
tion of  a  judgment,  Avliich  the  latter  had  obtained  against 
him. 

According  to  its  statements,  one  John  W.  Clarke,  husband 
of  said  Emeline,  was  complainant's  partner  in  the  "  ware- 
house business  "  in  the  city  of  Eufaula,  the  partnership  own- 
ing a  negro  man  and  dray  and  mules.  Clark  died  in  1862, 
and  his  wife  Emeline  and  one  Robinson  qualified  as  admin- 
istrators, and  in  the  year  1863  obtained  an  order  for  the  sale 
of  his  personal  property  to  pay  debts.  Hart  was  then  in 
possession  of  the  property,  claiming  and  controlHng  it  as 
surviving  partner.  Clark  was  largely  indebted  to  said  firm, 
but  complainant,  when  asked  to  give  his*  consent  to  the 
administrator's  selling  Clark's  half  interest  in  the  property, 
"  consented  to  it  upon  the  express  understanding  with  the 
the  administrator  and  administratrix,  that  he  was  to  be 
allowed  to  jDurchase  said  interest,  and  give  his  note  for  the 
purchase  money,  according  to  the  terms  of  the  order,  with 
the  agreement,  if  it  was  afterwards  ascertained  that  Clark's 
interest  in  the  partnership  was  insufiicient  to  pay  the  firm 
debts  and  Clark's  iudiAddual  indebtedness  to  it,  the  amount 
of  the  note  shovtld  be  applied  in  liquidation  of  such  claims." 
With  this  understanding  the  administrators  made  the  sale 
and  Hart  became  the  purchaser  executing  to  the  administra- 
tors the  note,  which  was  the  foundation  of  the  judgment 
sought  to  be  enjoined.  When  the  note  was  given,  as  well  as 
when  it  matured,  Clarke  was  largely  indebted  to  complainant, 
after  exhausting  all  his  interest  in  the  property  and  assets  of 
the  late  firm ;  and  Clark's  individual  estate  had  been  ex- 
hausted in  the  payment  of  his  individual  debts  and  duly 
declared  insolvent.  Complainant  had  also  been  compelled 
to  pay  out  of  his  individual  property  debts  of  the  late  firm, 
as  also  individual  debts  of  Clark,  for  which  the  firm  Avas 
bound,  and  had  given  Clark  credit  for  the  amount  of  the  note 
long  before  the  suit  was  brought  upon  it. 

On  a  final  settlement  of  Clark's  estate,  the  administrators 


492  -        SUPKEME  COUKT  [Dec.  Term. 

[Hart  V.  Clark.] 

reported  the  note  as  uncollected,  and  said  Emeline  took  it 
in  payment  of  an  alleged  claim  for  dower.  She  afterwards 
brought  suit  on  it  in  the  circuit  court,  where  Hart  set  up  the 
foregoing  facts  as  a  defense,  and  judgment  was  thereon  ren- 
dered in  his  favor;  but  on  appeal  to  the  supreme  court,  it  was 
reversed,  "on  the  ground  that  the  matter  of  said  defense 
was  not  available  at  law,  and  intimating  that  the  defense  was 
available  in  a  court  of  chancery."  On  a  second  trial,  she 
recovered  judgment  in  conformity  to  this  ruling,  for  the 
amount  of  the  note. 

The  defendant  answered,  admitting,  in  substance,  all  the 
allegations  of  the  bill,  except  the  making  of  the  agreement 
as  to  the  manner  in  which  the  note  was  to  be  applied,  and 
the  indebtedness  of  her  intestate  to  the  firm.  She  positively 
denied  the  making  of  the  agreement,  and  alleged  that  on  a 
settlement  of  the  partnership  accounts.  Hart  was  justly 
indebted  to  her  intestate.  She  also  demurred,  "because 
there  is  no  equity  in  the  bill." 

The  answer  was  verified  by  the  oath  of  complainant,  "  that 
the  facts  therein  stated  were  true,  to  the  best  of  her  knowl- 
edge, information  and  belief." 

Complainant,  thereupon,  by  leave  of  court  amended  his  bill, 
alleging  that  the  agreement  as  to  the  manner  in  which  the 
proceeds  of  the  note  were  to  be  applied,  was  not  made  with 
the  administrator  and  administratrix,  but  with  one  Keils, 
their  duly  authorized  agent,  who  had  formerly  been  Clark's 
confidential  clerk.  He  also  alleged,  by  way  of  further  amend- 
ment, that  a  son  of  Clark  had  filed  a  bill,  then  pending  in 
court,  for  a  settlement  of  said  partnership,  and  that  upon  a 
reference  therein  ordered  the  register  reported,  after  credit- 
ing the  deceased  partner  with  the  amount  of  said  note,  that 
the  partnership  was  largely  indebted  to  complainant,  which 
statement  of  the  accounts  complainant  averred  was  strictly 
correct.  He  further  averred,  that  the  debts  of  the  late  part- 
nership, for  a  large  amount,  were  still  unpaid,  and  that  the 
personal  property  purchased  by  him  was  subject  to  the  pay- 
ment of  those  debts.  He  also  repeated  the  prayer  for  relief, 
contained  in  the  original  bill. 

The  appellee  again  answered,  denying  all  the  allegations 
in  the  amendment,  except  as  to  the  pendency  of  the  suit  for 
the  settlement  of  the  partnership. 

She  demurred  to  the  amended  bill,  on  the  ground  that 
there  was  no  equity  in  it ;  that  it  was  multifarious ;  that  it 
was  repugnant  to  the  original  bill  and  made  a  new  case. 
She  thereupon  moved  to  dissolve  the  injunction,  because  of 
the  denials  in  the  answer  and  because  it  was  devoid  of  equity. 
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The  answer  to  the  amended  bill  was  not  required  to  be  sworn 
to,  and  was  put  in  without  oath. 

The  cause  was  submitted  in  term  time,  "  on  motion  to 
dissolve  the  injunction  for  want  of  equity  in  the  bill  and  on 
the  denials  in  the  answer."  The  court  dissolved  the  injunc- 
tion and  dismissed  the  bill ;  hence  this  appeal 

J.  L.  PuGH,  for  appellant. 

Gates  &  McKlekoy,  contra. 

STONE,  J. — The  present  case  was  submitted  to  the  chan- 
cellor, in  term  time,  on,  first,  the  demurrer ;  second,  on  mo- 
tion to  dissolve  the  injunction  on  the  denials  in  the  answer. 
The  demurrers  for  multifariousness  and  for  repugnancy  be- 
tween the  original  and  amended  bills,  are  not  well  taken. 
No  argument  is  here  offered  in  support  of  them,  and  we  find 
nothing  in  the  pleadings  to  justify  either. 

The  only  other  demuiTcr  is  a  general  one — that  there  is  no 
equity  in  the  bill  or  amended  bill.  This,  under  the  statute, 
we  are  not  permitted  to  consider. — Eev.  Code,  §  3350. 

The  answer  is  not  so  verified  as  that  we  can  consider  its 
denials  on  the  motion  to  dissolve. — Kule  32  ;  1  Brick.  Dig. 
678,  §  554 ;  Calhoun  v,  Cozzens,  3  Ala.  485.  This  would  be 
decisive  of  the  present  case  were  it  not  for  another  rule,  well 
settled  by  the  decisions  of  this  court,  namely ;  that  "  on  the 
coming  in  of  an  answer,  either  admitting  or  denying  the  alle- 
gations of  the  bill,  the  court  will,  on  motion,  dissolve  the 
injunction  and  dismiss  the  bill,  if  it  is  wanting  in  equity."- — 
1  Brick.  Dig.  677,  §§  546,  550.  In  fact,  it  would  seem  an 
anomaly  to  predicate  eiTor  of  a  decree  dissolving  an  injunc- 
tion, when  the  bill  contains  no  equity.  It  thus  becomes  our 
duty  to  inquire  whether  the  bill  in  this  case,  as  amended, 
contains  equity. 

In  a  suit  at  law  between  these  parties,  founded  on  the  note 
on  which  the  judgment  was  recovered,  w^iich  the  present  bill 
seeks  to  enjoin,  an  appeal  was  prosecuted  to  this  court. — See 
Clark  V.  Hart,  49  Ala.  86.  It  was  then  correctly  ruled  that 
the  note  was  unambiguous,  was  for  the  payment  of  money, 
and  that  parol  evidence  of  an  agreement  made  at  the  time  of 
its  execution,  the  result  of  which  was  to  vary  its  legal  effect, 
could  not  be  received.  On  this  question,  the  rules  of  evi- 
dence are  the  same  in  equity  as  at  law. — 3  Greenl.  Ev. 
§  250. 

Questions  of  mistake  in  the  draft  of  contracts,  and  of  fraud 
in  the  procuring  their  execution,  will  sometimes  authorize 
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the  introcluction  of  parol  proof,  varying  the  terms  of  the 
writings.  But  this  under  circumstances  not  disclosed  in  the 
present  record,  and  not  necessary  to  be  here  considered. — 
McGehee  v.  Bump,  37  Ala.  651. 

It  can  not  be  disputed  that  each  partner  has  a  lien  on  the 
partnership  effects,  and  can  successfully  claim  that  they  be 
applied  to  the  full  payment  and  discharge  of  all  debts  and 
liabilities  of  the  partnership,  before  any  partner  or  his  repre- 
sentative, or  any  individual  creditor  of  such  partner,  can 
claim  any  right  or  title  thereto.  And  each  partner  has  also 
a  specific  lien  on  the  partnership  effects,  not  only  for  the 
amount  of  his  share,  but  for  moneys  advanced  by  him  beyond 
that  amount  for  the  use  of  the  partnership. —  Donelson  v. 
Posey,  13  Ala.  268-9  ;  Story  on  Part.  §  97. 

This  lien,  however,  as  a  general  proposition,  exists  only  in 
favor  of  the  several  partners.  Creditors,  except  in  certain 
conditions  not  shown  in  this  record,  can  assert  no  lien. 
Partners  may  sell  the  partnership  property ;  may  convey 
even  to  one  of  their  own  number ;  and  the  lien  will  be  there- 
by destroyed.  They  may  partition  or  divide  the  partnership 
effects,  each  partner  taking  his  own  share ;  and  the  lien 
spoken  of  above  will  cease  to  exist.  In  the  case  of  Cql^in  v. 
McGuUough,  30  Ala.  107,  the  two  partners  had  changed  their 
firm  connections  by  taking  in  one  Griggs  ;  and  the  firm  name 
was  changed  to  that  of  Cofiin  &  Griggs.  Into  this  new  firm 
Coffin  &  McCullough  each  put  the  stock  of  the  old  firm  of 
Coffin  &  McCullough  as  their  several  shares  of  the  capital 
stock  of  the  new  firm.  In  a  suit  brought  by  McCullough 
before  his  death,  but  decided  afterwards,  a  decree  was  ren- 
dered in  his  favor  for  the  amount  of  his  share  in  the  latter 
firm.  Coffin  then  sought  to  have  the  amount  of  such  decree 
applied  primarily  to  the  partnership  debts  of  Coffin  &  McCul- 
lough. It  was  held,  that  by  the  formation  of  the  new  part- 
nership, and  by  the  transfer  of  the  partnership  assets  of 
Coffin  &  McCullough  to  the  new  partnership  of  Coffin  & 
Griggs— each  partner  obtaining  an  individual  credit  by  such 
transfer  for  one-half  thereof — the  effects  ceased  to  be  part- 
nership assets  of  Coffin  &  McCullough,  and  the  right  to  have 
them  applied  first  to  the  partnership  debts  of  Coffin  &  McCul- 
lough was  thereby  lost. — See,  also,  Beese  v.  Bradford,  13  Ala. 
846. 

"We  think  the  case  of  Coffin  v.  McCullough,  supra,  decisive 
of  this.  Hart  purchased  of  the  administrators  of  Clark  the 
latter's  half  interest  in  certain  partnership  effects,  and  gave 
his  note  for  such  haK  interest,  payable  to  said  administra- 
tors. 

That  note  is  the  foundation  of  the  judgment  sought  to  be 
Vol.  Liv. 
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enjoined  in  the  present  suit.  Hart,  by  his  own  voluntary  act 
and  contract,  separated  this  part  of  the  assets  from  the  part- 
nership effects  of  Clark  &  Hart,  and  thereby  waived  and 
surrendered  all  lien  which  he,  as  a  partner,  had  thereon. 
The  equity  of  his  bill  rests  alone  on  the  lien  which  he  thus 
surrendered.  There  is  no  equity  in  the  bill,  and  the  chan- 
cellor did  not  err  in  dissolving  the  injunction. 
Decree  affirmed. 


Hart  et  al,  v.  The  Life  Association. 

Bill  in  Equity  to  enjoin  Judcpnent  at  Laiv. 

1.  Judfjment;  power  of  court  of  eqmiy  to  enjoin — Courts  of  equity  Lave  uo 
revisory  power  over  judgments  of  courts  of  law.  A  court  of  equity  will  not 
enjoin  a  judgment  at  law,  because  matters  of  defense  interposed  and  available 
there,  were  erroneously  held  to  be  no  answer  to  the  action,  whei-eby  the  deleuse 
wa8  unavailing.  The  remedy  is  to  correct  the  error  by  appeal,  and  it  this  is 
not  done,  the  judgment  is  conclusive  as  to  such  matters,  as  well  in  equity  as 
at  law.  i^ 

2.  ikinie ;  consideration  of  mritien   instrument;  how  far  may  he  impeached  at 
'  law. — A  person  who  was  presiderit  and  treasurer  of  a  local  board  of  trustees  of 

an  insurance  company,  gave  a  certiticate  that  the  insurance  company  had  on 
deposit  with  him  a  certain  number  of  dollars,  and  signed  it  '  H.,  president 
and  treasurer,  local  board  of  trusteesiC 

Held — 1.  The  certiticate,  in  legal  effect,  was  H.'s  promissory  note,  and  in  a 
suit  at  law  against  him  by  the  insurance  company,  he  could  show  in  defense 
that  the  contract  of  which  it  formed  a  part  had  been  rescinded,  or  that  the 
cont  ract  .was  of  mutual  stipulations,  and  the  paj'ee  had  not  performed  on  his 
part. 

2.  The  fact  that  the  certificate  was  not  founded  on  an  actual  deposit  of 
money,  but  executed  in  pmsuauce  of  an  agreement  between  H.  and  other  per- 
sons (who  took  out  policies  of  insurance  on  their  own  lives  to  (jualify  them- 
selves to  form  a  local  board  of  trustees,  under  i\n  agreement  with  the  insurance 
company  that  the  premiums  on  these  and  other  policies  should  remain  under 
the  control  of  the  local  board  for  investment)  to  pay  him  respectively  the 
amount  of  their  premiums,  when  needed  tor  investment,  and  that  tlie  insu- 
rance company  had  virtually  ceased  to  do  business,  and  sought  to  withdraw 
the  funds  in  violation  of  the  agreement—  if  available  as  a  defense,  could  have 
been  set  up  by  H.  in  the  suit  at  law  against  him  by  the  insurance  company  ; 
and  the  failure  to  interpose  it  thert%  or  failing  to  appeal  to  correct  erroneous 
rulings  holding  the  defense  insufficient,  concluded  him  ;  and  H.  being  the 
agent  of  the  other  complainants  and  a  party  with  whom  the  contract  was 
made  jointly  with  them,  and  no  equitable  grounds  of  relief  being  shown,  a 
court  of  equity  would  not  enjoin  the  judgment  at  the  instance  of  H.  and  the 
other  trustees. 

Appeal  from  Barbour  Chancery  Court. 

Heard  before  Hon.  B.  B.  McCeaw. 

This  is  an  appeal  from  a  decree  of  the  chancery  court  dis- 
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missing  a  bill  filed  by  appellants  against  the  appellee,  the 
Life  Association  of  the  South,  for  want  of  equity,  and  dis- 
solving an  injunction,  restraining  it  from  coercing  satisfac- 
tion of  execution  on  a  judgment  it  had  obtained  against 
Hart,  one  of  the  appellants.  The  case  made  by  the  bill  was, 
in  substance,  as  follows  :  The  Life  Association  of  the  South 
was  an  Alabama  corporation,  formed  for  the  purpose  of  car- 
rying on  the  business  of  life  assurance.  Its  agents  called  on 
the  appellants,  who  resided  at  Eufaula,  Alabama,  and  in- 
duced them  to  form  a  local  board  of  trustees,  and  each  of 
them  to  become  a  trustee,  took  out,  in  accordance  with  the 
rules  of  the  association,  a  policy  on  his  own  life  for  ten 
thousand  dollars,  with  the  agreement  that  when  the  board 
was  orgaaized,  all  premiums  paid  by  each  of  the  trustees,  as 
well  as  on  all  other  policies  taken  by  said  local  board,  should 
remain  in  the  possession  of  and  under  the  control  of  said 
board,  to  be  by  it  invested  with  the  sanction  of  a  central 
board  at  Montgomery,  and  that  no  part  of  said  premiums 
should  be  demanded  of  the  local  board,  except  a  pro  rata 
assessment  against  it  to  pay  any  death  losses  incurred  by 
the  insurance  company ;  that  in  pursuance  of  this  agree- 
ment, the  premiums  due  upon  the  policies  taken  out  by  the 
appellants  was  secured  to  the  Life  Association  of  the  South 
in  this  wise.  The  appellants  jointly  procured  Hart  to  give 
a  certificate  of  deposit  as  follows  :  "  This  certifies  that  the 
Life  Association  of  the  South  has  on  deposit  with  me  the 
sum  of  $1,723  45  in  currency.  H.  C.  Hart,  President  and 
Treasurer,  local  board  trustees."  This  certificate  was  given 
with  the  understanding  between  Hart  and  the  other  appel- 
lants, that  each  of  them  would  be  responsible  to  him  for 
their  respective  shd,res  of  the  amount  of  said  premiums  when 
demanded  foE  investment. 

The  bill  further  alleged,  that  under  the  constitution  and 
charter  of  said  corporation,  each  policy  holder  became  a 
stock  holder  therein,  entitled  to  participate  in  all  dividends 
and  j)rofits,  as  well  as  bound  to  share  in  losses ;  that  the 
policy  holders  and  share  holders  were  quasi  partners,  with 
the  rights,  relations  and  responsibilities  between  themselves 
of  partners  engaged  in  the  business  of  insurance.  It  was 
further  alleged,  that  the  Life  Association  afterwards  entirely 
suspended  business,  and  prepared  to  substitute  policies  in 
another  company  without  the  consent  of  appellants,  and 
they  thereupon  declined  to  enter  into  the  arrangement. 
The  president  of  the  Life  Association,  in  violation  of  the 
agreement  of  the  parties,  demanded  from  Hart  payment  of 
said  certificate,  and  upon  his  refusal  to  pay,  brought  suit 
against  him  in  the  city  court  of  Eufaula,  and  recovered  judg- 
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ment  thereon,  and  execution  to  enforce  the  same  is  now  in 
the  hands  of  the  sheriff.  It  is  further  alleged  "  that  said 
Hart  resisted  said  recovery  upon  the  facts  set  forth  in  the 
foregoing  bill,  but  the  city  court  instructed  the  jury  on  that 
trial,  if  they  believed  the  evidence  to  find  for  the  plaintiff." 
The  bill  further  alleges,  that  the  city  court  "  had  no  jurisdic- 
tion to  hear  and  determine  the  defense  made  by  Hart  on  the 
facts  set  forth,  as  the  defense  arose  among  quasi  partners 
with  respect  to  matters  relating  to  their  rights  as  such,  and 
which  could  be  made  available  in  a  court  of  equity."  Ap- 
pellants further  alleged  that  the  consideration  for  which  they 
entered  into  said  agreement  with  the  Life  Association,  had 
entirely  failed  without  fault  on  their  part,  wherefore  they  are 
entitled  to  have  their  connection  with  it  wholly  dissolved, 
and  to  be  released  from  all  liability  on  account  of  such  poli- 
cies ;  that  they  have  given  up  the  policies  to  the  association, 
claiming  no  benefit  therefrom  except  to  be  released  from  all 
liability  on  account  of  the  aforesaid  transactions.  The  bill 
prayed  a  perpetual  injunction  against  the  collection  of  the 
execution,  and  for  "  such  relief  as  was  proper  under  the 
facts,"  ^c.  Upon  i\\Q  fiat  of  the  circuit  judge  and  execution 
of  bond  as  therein  proscribed,  an  injunction  issued  as  prayed. 

The  cause  was  submitted  "  for  consideration  on  motion  to 
dismiss  the  biU  for  want  of  equity,  on  the  demurrer  to  the 
bill  and  on  motion  to  dissolve  the  injunction  obtained  in  the 
cause  on  grounds  stated  in  the  motion."  This  motion  does 
not  appear  in  the  record. 

The  chancellor  dissolved  the  injunction  and  dismissed  the 
bill,  and  this  decree  is  now  assigned  as  error. 

J.  L.  PuGH,  for  appellant. 

Gates  &  McKleroy,  contra. 

BEICKELL,  C.  J.— The  gravamen  of  the  bill  is,  that  the 
certificate  of  deposit  Avas  not  founded  on  an  actual  deposit 
of  money  by  the  appellee  with  the  appellant,  Hart ;  that  it 
was  evidence  only  of  the  fact  that  premiums  on  life  policies 
issued  by  the  appellee  to  the  appellants,  severally,  were  in 
the  hands  of  a  local  board  of  trustees  established  by  the  ap- 
pellee at  Eufaula,  to  be  by  them  loaned  or  invested.  The 
appellants  were  induced  to  take  these  policies  on  represen- 
tations made  by  the  appellee  through  its  agents ;  that  these 
f)remiums  shcmld  not  be  withdrawn  from  the  control  of  this 
ocal  board  ;  that  the  agreement  thus  made  has  been  broken 
by  the  appellee,  and  it  is  seeking  to  withdi'aw  the  premiums 
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from  the  control  of  the  local  board,  and  to  apply  it  elsewhere 
to  other  purposes ;  that  the  corporation  has,  in  effect,  been 
dissolved  for  all  purposes  but  liquidation,  and  refuses  to  con- 
tinue the  policies  of  insurance,  proposing  a  reinsurance  in 
another  company. 

If  these  facts  are  available  as  a  defense,  they  were  cogniza- 
ble in  the  suit  at  law.  The  appellant.  Hart,  was  the  agent 
of  the  other  appellants,  and  the  treasurer  and  secretary  of 
the  board  at  Eufaula.  With  him,  as  with  the  other  appel- 
lants, the  contract  was  made,  and  to  him  and  them  the  rep- 
resentations were  made,  from  which  it  is  averred  the  appel- 
lee is  departing.  If  the  inability  and  refusal  of  the  appellee 
to  continue  the  policies,  constituted  a  ground  for  recission 
of  the  contract  of  insurance,  as  there  is  authority  for  hold- 
ing, {McKee  v.  Fhoenix  Life  Insurance  Company,  28  Mo.  383,) 
the  appellant.  Hart,  standing  to  the  other  appellants  in  the 
relation  of  agent,  could  have  interposed  the  defense. 

The  certificate  of  deposit  in  legal  effect  and  operation  was 
the  promissory  note  of  Hart,  payable  to  the  appellee.  It 
did  not  estop  him  at  law  from  proving  the  real  consideration 
on  which  it  was  founded,  and  that  such  consideration  had 
failed,  or  that  it  was  founded  on  promises  made  by  the  ap- 
pellee, it  was  incapable  of  performing. — 1  Parsons  on  Notes 
and  Bills,  26 ;  Morse  on  Banks,  52-3.  Under  our  statute, 
(R.  C.  §  2681,)  the  consideration  of  any  and  every  written 
instrument,  the  foundation  of  suit,  may  be  impeached  at  law, 
it  may  be  shown  to  have  been  made  without  consideration, 
or  that  the  consideration  has  failed,  or  that  the  contract  of 
which  it  forms  part,  has  been  rescinded,  or  that  the  contract 
was  of  mutual  stipulations,  and  the  payee  has  not  performed 
his  part  of  them. — Neioton  v.  Jackson,  23  Ala.  335  ;  Litchfield 
V.  Falconer,  2  Ala.  280  ;  Corhin  v.  Sistrunh,  19  Ala.  203  ;  Nich- 
olas V.  Krebs,  11  Ala.  230. 

It  is  inferrible  from  the  bill  defense  was  made  at  law,  but 
was  not  available  because  of  the  ruling  of  the  court  against 
its  sufficiency.  If  these  rulings  were  erroneous,  a  court  of 
equity  could  not  relieve  against  the  judgment.  It  has  no  re- 
visory power  over  the  proceedings  of  a  court  of  law,  errors 
in  which  must  be  corrected  by  appeal. — 1  Brick.  Dig.  666, 
§  378.  The  judgment  at  law  is  conclusive  on  all  these  matters 
averred  as  grounds  of  relief,  and  no  ground  of  equitable  in- 
tervention is  shown  as  to  them. 

If  the  appellants  stand  in  the  relation  of  stockholders  to 
the  corporation,  and  are  entitled  to  an  account  of  its  trans- 
actions, and  the  ascertainment  of  the  share  of  profits  due 
them,  and  to  set  off  such  share  against  the  judgment  at  law, 
the  bill  is  not  so  framed  as  to  entitle  them  to  this  relief.     It 
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fails  to  disclose  the  facts  from  which  it  can  be  inferred  there 
were  any  profits,  or  upon  the  basis  of  which  an  account  of 
the  transactions  could  be  ordered.  A  bill  in  equity  must 
state  with  certainty  the  complainants  title  or  right  to  relief, 
by  clear,  unambiguous,  direct  averment,  so  the  defendant 
may  be  distinctly  informed  of  the  nature  of  the  case  he  is  to 
meet,  and  the  court,  if  a  decree  pro  confesso  is  rendered,  may 
be  fully  apprised  of  the  character  of  the  final  decree  it  should 
render.  The  court  must  see  clearly  from  the  averments, 
there  is  a  case  warranting  its  interference,  and  these  aver- 
ments must  support  the  decree  of  relief  The  allegations  of 
this  bill  are  too  vague  and  indefinite  to  show  that  any  right 
the  appellants  may  have,  authorizes  a  decree  for  an  account 
of  the  corporate  transactions,  or  that  any  benefit  would  ac- 
crue to  them  from  such  account. 

The  decree  of  the  chancellor  must  be  affirmed. 


Alabama  Gold  Life  Insurance  Com- 
pany V.  Lott,  Tax  Collector. 

Bill  in  Equity  to  restrain  CoUeclion  of  Taxes. 

1.  Taxation;  tchat  deducted  from  credits  suhjedto. — Under  a  statute  subject- 
ing to  taxation  "  all  money  loaned  and  solvent  credits,"  and  providing  that 
the  indebtedness  of  the  tax-payer  shall  be  deducted  from  such  credits,  and  the 
excess  only  taxed,  a  life  insurance  company  is  entitled  to  deduct  the  amount 
of  its  "  premium  reserve  "  from  the  solvent  credits  which  it  is  required  to  re- 
turn for  taxation. 

2.  Same. — The  amount  due  the  insurance  company  on  "deferred  premi- 
ums," "loan  premium  notes,"  and  "renewal  premiums,"  or  other  similar  cred- 
its for  which  the  policy  stands  as  security,  together  with  all  the  available  assets 
of  the  company,  (except  State  bonds,  the  amount  invested  in  real  estate  and 
taxed  as  such,  capital  paid  in  and  taxed  as  "paid  up  capital,"  other  assets 
otherwise  taxed,  and  real  property  not  in  this  State,)  must  be  set  off  against 
the  "reserve  fund"  and  other  indebtedness  of  the  company,  and  the  excess  of 
such  credits  over  the  indebtedness  of  the  company,  is  the  sum  to  be  assessed 
as  solvent  credits,  subject  to  taxation. 

3.  8<ime  ;  what  proper  snhjed  of  itjumtion. — In  the  absence  of  plain  coustitu- 
tional  restrictions,  it  rests  within  the  wisdom  of  the  Legislature  to  determine 
the  subjects  of  taxation,  and  there  is  nothing  in  our  Constitution  which  for- 
bids the  taxation  of  credits  secured  by  mortgage  on  property  which  is  also 
taxed. 

4.  Injunction  to  stay  collection  of  Utxes ;  lohen  improper.— A  court  of  equity 
will  not  enjoin  the  collection  of  State  and  county  taxes,  unless,  in  addition  to 
illegalitj',  hardship,  or  irregularity,  the  case  be  brought  within  some  of  the 
recognized  heads  of  equity  jurisdiction,  and  \^-ill  not  interfere  in  any  case 
merely   because  of  errors  of  excess  in   valuation,   or  hardship,  or  injustice  of 
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the  law,  or  any  grievance  which  can  be  redressed  by  suit  at  law,  either  before 
or  alter  the  payment  of  taxes. 

5.  Same ;  offer  to  do  equiti/.— In  cases  where  an  injunction  may  be  proper  to 
stay  the  collection  of  excessive  taxes,  the  complainant  must  pay  or  tender  the 
amount  really  due,  and  in  default  of  such  tender  or  payment  the  bill  should 
not  be  entertained. 

Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  equity  filed  by  the  appellant,  The  Ala- 
bama Gold  Life  Insurance  Company,  a  domestic  corporation 
carrying  on  the  business  of  life  insurance,  against  the  appel- 
lee, Lott,  tax  collector,  to  enjoin  the  collection  of  certain 
taxes.  The  chancellor  dismissed  the  bill  on  demurrer,  and 
this  decree  is  now  assigned,  among  other  things,  for  error. 

BoYLEs  &  Overall,  for  appellant. 

0.  W.  Rapier,  contra. 

MANNING,  J. — Appellant  in  this  cause  filed  a  bill  for  an 
injunction  to  restrain  appellee,  tax  collector  of  Mobile  coun- 
ty, from  collecting  certain  State  and  county  taxes,  assessed 
against  it  for  money  lent  and  solvent  credits  for  the  years 
1871,  1872  and  1873,  and  alleging  that  it  had  "  paid  the  tax 
on  its  capital  stock  and  real  estate,  and  all  other  taxes  which 
said  company  is  legally  liable  to  pay  to  said  State  and  coun- 
ty for  each  of  said  years." 

The  assessments  complained  of  are  alleged  to  have  been 
made  by  the  assessor  in  the  latter  part  of  the  year  1873  "  as 
for  escaped  subjects  of  taxation  "  of  said  years,  and  to  con- 
sist of  charges  for  money  lent  and  solvent  credits  of  the 
company  to  the  amount  of  1200,000  00  for  the  year  1871, 
with  a  tax  thereon  of  one  5-100  dollar  per  $100,  and  of 
$274,500  for  the  year  1872,  with  a  tax  thereon  of  one  15-100 
dollar  per  $100,  and  of  $300,000  for  the  year  1873,  and  a  tax 
thereon  of  one  40-100  dollar  per  $100,  which  taxes,  amount- 
ing together  to  the  sum  of  $9,461  25-100.  The  bill  alleges  the 
defendant,  Lott,  as  tax  collector,  is  proceeding  to  collect  the  tax 
by  levy  on  the  office  furniture  of  complainant,  necessary  to 
the  carrying  on  of  its  business,  whereby,  if  defendant  be  not 
restrained,  complainant  will  suffer  irreparable  loss.  It  is 
further  alleged  that  this  furniture  is  not  of  sufficient  value 
to  pay  said  taxes,  for  which  reason  seizures  will  be  made  of 
other  personal  property  by  the  sheriff,  which  will  make  nec- 
essary a  multiplicity  of  suits  for  trespass  against  him,  and 
that  complainant  apprehends  a  levy  will  be  made  upon  its 
real  estate  also,  which,  with  the  consequent  sale,  will  create 
a  cloud  on  the  title,  wherefore  an  injunction  is  prayed.     The 
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bill  also  sets  forth  that  "  orator  declined  to  render  an  ac- 
count of  money  loaned  and  solvent  credits  to  said  assessor 
for  taxation,  on  the  ground  that  after  deducting  from  tlie 
company's  assets  its  non-taxable  property  and  its  indebted- 
ness, as  shown  by  exhibits,  there  was  no  excess  left  for  the 
purposes  of  taxation,  and  that  your  orator  then  and  now 
contends  it  had  a  right  to  do.  The  exhibits  were  made  out 
several  months  ago,  and  were  submitted  to  and  made  known 
to  said  assessor  and  collector,  yet  tliey  still  insist  on  claim- 
ing from  your  orator  said  large  sum  of  money,  and  the  said 
collector  has  levied,"  &c.  The  bill  making  these  averments 
was  sworn  to,  and  the  injunction  granted  June  19th,  1874. 

The  exhibits  are  statements  of  the  assets  and  liabilities  of 
the  company  for  the  years  1871,  1872  and  1873  respectively. 
Taking,  for  example,  the  last,  it  shows  assets  to  the  amount 
of  $753,581  33-100,  and  liabilities  to  the  amount  of  $753,- 
906  05-100.  Deducting  from  the  former  the  amount  of  stock- 
holders' notes  for  capital  not  paid  in,  (which  is  not  taxable 
under  the  revenue  act,)  and  from  the  liabilities,  the  capital 
stock  subscribed,  put  down  at  $200,000,  as  not  proper  to  be 
included  in  the  statement  for  the  purposes  of  this  suit,  and 
we  have  assets  exceeding  $600,000,  and  liabilities  less  than 
$470,000  in  amounts. 

From  the  items  composing  these  sums,  complainant's 
counsel  make  statements  as  follows  of  what  they  contend 
are  non-taxable  assets,  and  of  what  they  admit  to  be  taxable 
assets,  and  then  of  what  they  insist  is  the  indebtedness  of 
the  company,  which  (they  maintain)  should  be  set  off  against 
the  taxable  assets  only.  And  thus  they  argue,  that  as  the 
indebtedness  exceeds  the  amount  of  taxable  solvent  credits 
by  over  $222,000,  there  is  no  excess  of  money  lent  and  sol- 
vent credits  liable  to  taxation  under  the  clause  of  the  act  of 
1868,  w^hich  subjects  thereto  "  all  money  loaned  and  solvent 
credits,  from  which  credits  the  indebtedness  of  the  tax-payer 
shall  be  deducted  and  the  excess  only  shall  be  taxed." — Eev- 
enue  Act  of  1868,  section  6,  clause  20. 

NON-TAXABLE   ASSETS   FOR   1873. 

Bonds  of  the  State  of  Alabama $  18,462  50 

Deferred  Premium  Notes 13,406  11 

Loan  Premium  Notes 78,900  83 

New  Premiums 75,338  55 

Renewal  Premiums 69,008  32 

Cash  deposited  in  Mississippi 7,847  53 

Cash  on  hand 31,147  96 

Due  on  Capital  Stock 9,310  00 

Capital  Stock  inyesteci  in  Ileal  Estate 26,368  46 

$330,060  26 
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"taxable  assets  foe  1873. 

Money  Loaned  on  Mortgage $124,101  05 

Otherwise  secured * > . . .  .   108,310  14 

Due  from  other  Insurance  Companies 4,500  00 

Open  accounts  unpaid 4,074  41 

Interest  due  the  Company 4,630  69 

Rents  due  the  Company 480  00 

$247,102  74 

"indebtedness  of  the  company  for  1873. 

Due  Banks  and  Bankers $  19,000  00 

Agents  on  account 26,562  90 

Other  parties 238  24 

Death  losses  unpaid 35,239  91 

Premium  Reserve 338,965  00 

$469,904  05 
Excess  of  indebtedness  over  taxable  solvent  cred- 
its for  1873 $222,801  31" 

Admitting  that  the  bonds  of  this  State  owned  by  the  com- 
pany, and  the  capital  stock  invested  in  real  estate  (which  is 
taxed  as  such),  and  other  things  in  the  first  foregoing  state- 
ment are  not  taxable,  it  does  not  follow  that  the  indebted- 
ness in  such  a  case  as  this  is  to  be  set  off  only  against  the 
items  admitted  to  be  taxable  assets  in  the  statement  above. 
In  getting  to  a  correct  conclusion  respecting  this  whole  mat- 
ter, we  must  consider  what  is  meant  by  the  "premium  re- 
serve," mentioned  in  the  above  exhibit,  and  therein  set  down 
at  $388,965,  and  also  by  some  of  the  items  set  forth  as  "  non- 
taxable assets." 

The  bill  sets  forth  that  the  business  of  the  company  is 
life  insurance  ;  that  in  order  to  secure  the  holders  of  policies 
issued  by  it,  the  money  received  from  them  for  premiums 
from  year  to  year,  over  and  above  its  actual  expenses,  is  in- 
vested in  bonds,  promissory  notes,  loans  and  mortgages  on 
real  and  personal  property,  drawing  interest.  These  sol- 
vent credits  are  called  a  'reserved  fund,'  held  by  said  com- 
pany to  pay  losses  accruing  from  deaths  of  its  policy  hold- 
ers." If  this  is  intended  to  be  a  full  summary  of  the  meth- 
ods of  investment  used  by  the  company,  it  appears  to  be  in- 
complete, in  not  mentioning  that  the  premiums  are  invested 
in  "loan  premium  notes"  also,  and  other  credits.     And  if  by 
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"  reserved  fund,"  as  above  explained,  is  meant  what  is  called 
in  the  above  tables  of  indebtedness,  "premium  reserve,"  the 
explanation  is  somewhat  inaccurate.  This  latter  we  under- 
stand to  represent  the  present  indebtment  of  the  company 
by  its  policies  at  any  time,  and  therefore  the  corresponding 
fund  which,  besides  its  other  assets,  it  ought  to  have  in  re- 
serve, to  meet  that  indebtment. 

To  contract  obligations  that  shall  be  discharged  in  money, 

})ayable  upon  the  happening  of  the  death  of  those  whose 
ives  are  insured  or  other  designated  future  events,  in  con- 
sideration of  premiums  to  be  in  the  mean  time  periodically 
paid  to  the  companies,  is  the  proper  and  especial  business 
of  life  insurance  associations.  Their  success  and  prosperity, 
when  honestly  and  prudently  managed,  are  measured  by  the 
number  and  amount  of  such  obligations  created  by  the  poli- 
cies they  issue.  To  be  indebted  is,  therefore,  their  normal 
condition,  a  condition  necessary  to  their  healthful  vitality, 
while  their  actual  wealth  at  any  time  consists  only  of  the 
surplus  of  their  assets  (composed  almost  entirely  of  credits), 
over  and  above  their  indebtment  at  the  same  time. 

Of  course,  the  indebtment  of  such  a  company  is  not  iden- 
tical with  the  aggregate  of  all  the  sums  for  which  its  policies 
are  issued.  For,  while  these  are  running  to  maturity,  they 
bring  into  the  company  a  stream  of  the  premiums  in  consid- 
eration of  which  they  were  issued,  and  which  being  added'' 
to  those  that  have  previously  flowed  in,  constitute  the  sup- 
ply out  of  which  the  company  discharges  the  frequent  de- 
mands arising  out  of  the  expiring  policies,  and  the  dividends 
that  may  be  due  to  stockholders,  as  well  as  its  current  ex- 
penses. This  supply  should  always  exceed  the  amount  of 
estimated  present  indebtment  at  any  time,  the  proper  pro- 
vision for  which  is  supposed  to  be  the  fund  known  as  *'  the 
premium  reserve,"  which,  lioweA^er,  may  be  embraced  in  and 
be  a  part  of  the  general  assets  of  the  company. 

The  amount  of  this  fund  depends  upon  the  amount  of  the 
policies  outstanding,  payable  in  the  future,  generally  soon 
after  the  death  of  persons  on  whose  lives  they  are  given, 
and  is  determined  by  men  skilled  as  actuaries,  who  ascertain, 
according  to  certain  rules  or  methods  of  computation,  what 
is  at  any  time  the  present  value  of  all  such  outstanding  pol- 
icies, or,  (what  is  equivalent  thereto,)  the  sum  that  is  re- 
quired to  safely  reinsure  them.  And  this  sum  or  value,  rep- 
resenting what  all  the  policies  are  Avortli  at  the  particular 
time,  or  what  other  insurance  companies  would  charge  for 
taking  the  same  risks,  is  the  measure  of  the  company's  in- 
debtedness at  that  time  to  its  policy  holders,  and  is  habit- 
ually set  down  in  the  annual  or  other  periodical  statements 
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required  in  manj  of  the  States  by  law  to  be  made  of  the  as- 
sets and  liabilities  of  life  insurance  companies,  as  an  item, 
and  the  principal  item  of  present  indebtedness.  The  amount 
of  the  liabilities  upon  all  the  outstanding  policies,  is  of  course 
many  times  greater.  And  by  an  unusual  mortality  in  a  par- 
ticular year,  the  losses  of  a  company  naight  amount,  and  its 
indebtedness  be  increased  to  a  larger  sum  than  its  estimated 
"  reserved  fund."  But  this  fund  is  doubtless  generally  ade- 
quate, and  the  method  of  ascertaining  it  is  probably  as  ac- 
curate as  any  that  can  be  devised  under  the  direction  of  a 
court,  or  be  used  by  a  company  desirous  to  do  right,  of  de- 
termining the  amount  of  its  present  indebtedness  at  any 
particular  time. 

And  we  may  remark  that  it  is  much  easier  to  estimate  the 
present  value  in  gross  of  the  policies  on  a  large  number  of 
lives,  in  which  an  average  may  be  proximately  obtained,  than 
to  compute  such  value  of  each  of  numerous  outstanding  pol- 
icies singly,  according  to  the  ages  and  state  of  health  of  the 
persons  on  whose  lives  they  are  respectively  issued,  in  order 
to  determine  how  much  shall  be  paid  to  the  several  holders 
of  them  out  of  the  funds  of  a  life  insurance  company  that 
has  failed  and  is  in  course  of  settlement.  These  latter  were 
the  problems  to  be  solved  in  In  re  English  Assurance  Comjxiny, 
Holditdis  case.  Law.  Rep.  14,  Eq.  72,  and  other  cases  in  the 
English  courts;  see  3  Bigelow's  Life  and  Ace.  Lis.  Co., 
Rep.  272. 

A  life  insurance  company,  therefore,  when  its  solvent  cred- 
its are  assessed  for  taxation,  under  a  statute  which  declares 
that  from  them  "  the  indebtedness  of  the  tax  payer  shall  be 
deducted,  and  that  the  excess  only  shall  be  taxed,"  ought  to 
be  allowed  to  have  deducted  them  from  its  "premium  re- 
serve." Unless  this  be  done,  an  invidious  discrimination 
will  be  made  against  institutions  which  it  cannot  be  supposed 
the  legislature  intended  to  tax  out  of  existence. 

But  it  cannot  be  admitted  that  this  fund  shall  be  set  oft 
only  against  that  part  of  the  property  and  assets  which  the 
counsel  for  appellant  represent  as  all  that  is  taxable,  or  that 
their  statement  correctly  sets  forth  what  things  are  taxable 
and  what  not.  For  it  will  be  apparent  from  what  we  shall 
presently  say  about  the  manner  in  which  the  deferred  pre- 
mium notes  and  other  like  credits  are  secured,  that  they 
must  be  regarded  as  "solvent  credits"  under  the  revenue 
act  quite  as  legitimately  as  bonds  and  mortgages. 

The  assets  consist  chiefly  of  premiums  invested  in  State 
bonds,  in  promissory  notes  secured  by  the  company's  poli- 
cies on  the  lives  insured,  in  the  notes  called  "loan  premium 
notes,"  "deferred  premiums,"  and  "renewal  premiums,"  &c., 
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as  well  as  in  bonds  secured  by  mortgages,  and  the  payment 
of  them  is  as  effectually  secured  by  the  policies  as  they 
would  be  by  mortgages.  If  they  were  not,  the  money  they 
represent  would  not  be  put  at  hazard  on  such  securities. 
And  while  the  fund  thus  invested  is  allowed  to  the  company 
as  an  indebtedness  to  be  deducted,  the  amount  of  it,  as  an 
accurate  representation  of  the  present  value  of  all  the  out- 
standing policies,  varies  as  the  sum  total  of  these  is  increased 
or  diminished  by  additions  or  forfeitures  of  the  policies,  or 
otherwise.  And  if  any  of  the  "  deferred  premium  notes,"  or 
other  similar  credits,  for  which  the  policies  stand  as  suffi- 
cient securities,  are  not  paid,  the  company  is  a  gainer  there- 
by, since  there  is  a  corresponding  larger  reduction  of  its  in- 
debtedness by  the  consequent  forfeiture  of  policies. 

Our  conclusion  is,  therefore,  that  the  sums  due  by  credits 
of  the  class  specified,  and  in  fact  all  the  available  assets, 
except  the  State  bonds  and  the  sum  invested  in  real  estate 
taxed  as  such,  and  the  other  capital  paid  in,  which  is  taxed 
as  paid  up  capital,  and  other  assets  that  are  otherwise  taxed, 
and  except,  also,  real  property  not  in  Alabama,  must  be  set 
off  against  the  reserve  fund,  which  is  invested  therein,  and 
the  other  indebtedness  of  the  company  ;  and  that  the  excess 
of  those  credits  over  the  indebtedness  is  the  sum  to  be  as- 
sessed as  "  solvent  credits,"  subject  to  taxation. 

We  have  not  overlooked  the  argument  of  counsel  for  ap- 
pellant, that  the  credits  of  the  company  secured  by  a  mort- 
gage on  lands  that  are  taxed,  are  not  themselves  taxable,  be- 
cause this  would  be  duplicate  taxation,  and  we  have  exam- 
ined the  interesting  case  to  that  effect,  referred  to  us  in  sup- 
port of  the  argument,  in  which  the  supreme  court  of  Califor- 
nia held  that  such  taxation  was  prohibited  by  the  constitu- 
tion of  that  State.  But  why  do  counsel  restrict  the  propo- 
sition to  credits  secured  by  mortgages  of  property?  If  a 
credit  not  so  secured  might  properly  be  taxed,  the  fact  that 
there  is  a  mortgage  to  support  it  does  not  render  it  less  fit 
to  be  taxed.  It  would  seem  that  it  should  be  more  so,  be- 
cause the  value  of  it  is  thereby  made  more  definite  and 
stable,  while  in  either  case  the  debt  must  be  paid  out  of  the 
taxed  property  of  the  debtor.  The  reasoning  on  the  subject 
and  the  case  cited  also,  go,  as  they  logically  must,  to  the  extent 
of  maintaining  that  taxes  should  not  be  imposed  at  all  on  a 
mere  credit,  a  chose  in  action,  a  thing  in  right  but  not  in  actual 
possession,  because  such  credit  must  be  paid  in  money,  or 
some  other  tangible  property  Avhich  is  taxed. 

It  may  be,  that  by  some  subtle  process,  all  the  taxes  that 
are  charged  against  the  lender  of  money,  or  seller  of  prop- 
erty, for  the  amount  which  the  borrowers  or  purchasers  owe 
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him  therefor,  as  "  solvent  credits,"  get  back  and  fasten  them- 
selves upon  their  property ;  and,  it  may  perhaps  be  true,  that 
the  highest  public  interests  would  be  promoted  (as  .has  been 
very  ably  contended,)  by  assessing  all  taxes  upon  the  real 
estate  of  a  country.  There  is  something  striking  in  the  illus- 
trations used  to  show  that  to  tax  credits,  is  a  false  and 
oppressive  poKcy.  For  instance,  the  advocates  of  such  views 
say :  "  Suppose — what  would  be  possible  in  theory — that  the 
necessities  of  government  required  a  tax  of  100  per  centum 
on  all  values,  or,  what  would  be  the  result  of  such  a  tax,  an 
appropriation  of  all  the  property  in  the  State — it  is  plain 
that  the  State  would  receive  no  benefit  from  evidences  of 
debt  due  by  some  of  her  citizens  to  others,  and  payable  out 
of  the  tangible  property  which  the  State  had  already  taken," 
Admit  this  to  be  so — yet,  so  long  as  such  a  state  of  things  is 
only  "possible  in  theory" — and  the  tangible  property  of  the 
country  is  actually  distributed  among  the  people,  and  one 
man  is  indebted  to  another  among  them,  and  so  long  as 
incomes  (generally  equally  as  large  if  not  larger)  are  received 
by  the  creditor  class  from  their  credits,  as  well  as  by  the 
property-holders  from  their  property,  it  will  not  be  possible 
to  convince  the  latter,  even  (perhaps  we  should  say  especial- 
ly) the  debtors  of  that  class,  that  it  would  be  either  just  or 
expedient  to  tax  the  property  from  which  their  incomes  are 
drawn,  and  not  the  credits  from  which  the  incomes  of  the 
creditors  are  derived.  It  should  be  remembered  that  taxes 
being  regarded  as  the  contributions  of  the  people  for  the 
support  of  the  State,  must  be  assessed  on  such  subjects  of 
taxation  as  the  people,  by  their  representatives,  choose  to 
designate ;  and  they  have  chosen  during  the  whole  period  of 
our  history,  to  say  that  credits,  or  the  moneys  that  the  cred- 
itor class  have  out  upon  interest,  shall  be  subject  to  taxation 
as  well  as  the  tangible  property  which,  by  the  employment 
of  labor  and  skill,  is  made  to  return  valuable  products  for  its 
owners.  Moreover,  in  the  opinion  of  a  vast  majority  of  the 
people,  such  an  adjustment  of  the  burdens  of  supporting 
government,  would  be  regarded  as  justified  more  clearly  than 
the  other  suggested,  by  one  of  the  accepted  maxims  of  policy 
laid  down  by  the  celebrated  author  of  "Wealth  of  Nations," 
to-wit:  "That  the  subjects  of  every  State  ought  to  contribute 
to  the  support  of  government  as  nearly  as  possible,  in  pro- 
portion to  the  revenue  which  they  respectively  eiijoy  under  its  pro- 
tection."— Cooley  on  Taxation,  p.  6. 

We  are  not  undertaking  to  support  or  controvert  any  the- 
ory in  political  economy.  The  point  made  in  argument  by 
counsel  for  appellant,  is  that  the  taxation  of  credits  secured 
by  mortgages  of  property,  is  illegal  and  void.     In  support  of 
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the  argument  they  cite  a  case  in  wliich  the  supreme  court  of 
California  hold,  that  such  a  revenue  act,  violates  the  pro- 
vision in  the  constitution  of  that  State,  that  "taxation  shall 
be  equal  and  uniform  throughout  the  State,  and  all  property 
in  the  State  shall  be  taxed  in  proportion  to  its  value."  Our 
object  is  only  to  show  why  Tve  can  not  put  a  like  interpreta- 
tion on  the  similar  clause  in  our  constitution,  declaring  that 
"  all  taxes  levied  on  property  in  this  State  shall  be  assessed 
in  exact  proportion  to  the  value  of  such  property."  We 
think  this  was  not  understood  by  the  convention,  or  the  peo- 
ple, in  that  sense.  And  we  adopt  the  observations  of  Judge 
Cooley,  made  in  reference  to  the  case  above  cited,  (in  his 
treatise  on  taxation,  p.  160) :  "  It  can  not  be  too  distinctly 
borne  in  mind,  that  any  possible  system  of  tax  legislation, 
must  inevitably  produce  unequal  and  unjust  results  in  indi- 
vidual instances  ;  and  if  inequality  in  result  must  defeat  the 
general  law,  then  taxation  becomes  impossible  and  govern- 
ments must  fall  back  Upon  arbitrary  exactions.  But  no  such 
impracticable  principle  is  recognized  in  revenue  laws.  AVhile 
equality  and  justice  are  constantly  to  be  aimed  at,  impossi- 
bilities are  not  demanded.  Tax  legislation  must  be  practical." 
And  we  may  add,  it  must  seem  to  the  great  body  of  the  peo- 
ple to  be  just,  or  it  can  not  be  stable. 

The  appellee  insists,  that  independently  of  the  merits  or 
demerits  of  defendant's  case,  the  decree  of  the  chancellor 
dismissing  the  bill  should  be  affirmed,  for  the  reason  that  it 
is  a  cause  to  restrain  the  collection  of  taxes,  which  a  court 
of  equity  ought  not  to  maintain.  Such  suits  are  not  regard- 
ed with  favor.  A  chief  reason  for  this  is  of  a  public  and 
political  nature. 

"  It  is  upon  taxation  that  the  States  chiefly  rely  to  obtain 
the  means  to  carry  on  their  respective  governments ;  and  it 
is  of  the  utmost  importance  to  all  of  them  that  the  modes 
adopted  to  enforce  the  taxes  levied,  should  be  interfered  with 
as  little  as  possible.  Any  delay  in  the  proceedings  of  the 
officers,  on  whom  the  duty  is  devolved  of  collecting  the  taxes, 
may  derange  the  operations  of  government,  and  thereby 
cause  serious  detriment  to  the  public." — Dow  v.  Chicago,  11 
Wall.  108. 

"HoAv  could  a  government  calculate  with  any  certainty 
upon  the  revenues,  if  the  collection  of  the  taxes  was  subject 
to  be  arrested  in  every  instance  in  which  a  tax  ])ayer  or  tax 
collector  could  make  out,  prima  facie,  a  technical  case  for 
arresting  such  collection?" — Eve  v.  State,  21  Ga.  50;  Cooley 
on  Taxation,  587. 

The  supreme  court  of  the  United  States  have  several  times 
expressed  its  opinion  on  this  subject.     The  latest  occasion 
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for  doing  so,  was  afforded  during  the  term  of  that  court  lately 
adjourned,  in  the  lUinois  railroad  tax  cases,  ( Taylor  et  al  v. 
Secor  et  al.,  and  others,)  in  which  the  companies  concerned 
sought  to  restrain  officers  of  Illinois  from  what  was  deemed 
the  oppressive  taxation  of  that  State.  The  opinion  delivered 
by  Mr.  Justice  Millee  is  reported  in  the  Central  Law  Jour- 
nal, of  St.  Louis,  of  the  26th  of  last  May. 

In  it,  among  other  things,  he  says  :    "It  has  been  repeat- 
edly decided  that  neither  the  mere  illegality  of  the  tax  com- 
plained of,  nor  its  injustice,  nor  irregularity  of  themselves, 
give  the  right  to  an  injunction  in  a  court  of  equity." — (Sev- 
eral cases  are  here  cited.)       ...... 

"That  there  might  be  no  misunderstanding  of 
the  universality  of  this  principle,  it  was  expressly  enacted  in 
1867,  that  '  no  suit  for  the  purpose  of  restraining  the  assess- 
ment or  collection  of  any  tax  shall  be  restrained  in  any  court.' 
Revised  Statutes,  §  3224.  And  though  this  was  intended  to 
apply  alone  to  taxes  levied  by  the  United  States,  it  shows 
the  sense  of  congress  of  the  evils  to  be  feared,  if  courts  of 
justice  could,  in  any  case,  interfere  with  the  process  of  collect- 
ing the  taxes,  on  which  the  government  depends  for  its  con- 
tinued existence.  It  is  a  wise  policy.  It  is  founded  in  the 
simple  philosophy — derived  from  the  experience  of  ages — 
that  the  payment  of  taxes  has  to  be  enforced  by  summary 
and  stringent  means,  against  a  reluctant  and  often  adverse 
sentiment ;  and  to  do  this  successfully,  other  instrumentali- 
ties and  other  modes  of  procedure  are  necessary,  than  those 
which  belong  to  courts  of  justice." 

This  may  be  too  strong  a  declaration  against  the  interfer- 
ence, in  any  case,  of  the  courts,  or  even  of  a  court  of  equity 
by  injunction,  with  the  collection  of  taxes.  And  the  enact- 
ment referred  to  (a  similar  one  to  which  exists  in  Georgia) 
savors  somewhat  of  arbitrary  restraint,  upon  the  exercise  of 
a  judicial  function  which  might  some  times  be  well  exerted 
to  protect  the  citizen  from  official  oppression  and  fraud.  But 
even  when  no  statute  prohibits  this  from  being  done,  a  chan- 
cellor ought  not  to  interfere,  unless  the  complainant  show 
he  is  manifestly  entitled  to  its  aid.  We  adopt  the  views  on 
this  subject,  expressed  by  Justice  Miller  in  the  same  opin- 
ion, as  follows :  "We  do  not  propose  to  lay  down  any  abso- 
lute limitation  of  the  powers  of  a  court  of  equity,  in  restrain- 
ing the  collection  of  illegal  taxes.  But  we  may  say  that  in 
addition  to  illegality,  hardship,  or  irregularity,  the  case  must 
be  brought  within  some  of  the  recognized  foundations  of  equit- 
able jurisdiction,  and  that  mere  errors  of  excess  in  valuation, 
or  hardship  or  injustice  of  the  law,  or  any  grievance  which 

can  be  redressed  by  a  suit  at  law,  either  before  or  after  the 
Vol.  liv. 
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payment  of  taxes,  will  not  justify  a  court  of  equity  to  inter- 
pose by  injunction  to  stay  collection  of  a  tax. 

"  One  of  the  reasons  why  a  court  should  not  thus  interfere, 
as  it  would  in  any  transaction  between  individuals,  is,  that  it 
has  no  power  to  apportion  the  tax,  or  to  make  a  new  assess- 
ment, or  to  direct  another  to  be  made,  b}'  the  proper  officers 
of  the  State.  These  officers,  and  the  manner  in  which  they 
shall  exercise  their  functions,  are  wholly  beyond  the  power 
of  the  court  when  so  acting.  The  levy  of  taxes  is  not  a  judi- 
cial function.  Its  exercise  by  the  constitution  of  all  the 
States,  and  by  the  theory  of  our  English  origin,  is  exclusively 
legislative." — Heine  v.  Levee  Coni'r.s,  19  Wall.  660. 

"A  court  of  equity  is,  therefore,  hampered  in  the  exercise 
of  its  jurisdiction  by  the  necessity  of  enjoining  the  tax  com- 
plained of,  in  whole  or  in  parf,  without  any  power  of  doing 
complete  justice,  by  making  or  causing  to  be  made  a  new 
assessment  on  any  principle  it  may  decide  to  be  the  right 
one.  In  this  manner  it  may,  by  enjoining  the  levy,  enable 
the  complainant  to  escape  wholly  the  tax,  for  the  period  of 
time  complained  of,  though  it  be  obvious  he  ought  to  pay  a 
tax,  if  imposed  in  the  proper  manner." 

Hence,  another  rule  must  be  observed,  when  cases  of  the 
kind  under  consideration,  that  have  merits  to  commend  them, 
are  brought  into  court.  Before  complainants  seek  the  aid 
of  the  court  to  be  relieved  of  excessive  taxation,  they  should 
pay  what  is  due. 

"The  State  is  not  to  be  tied  up,  as  to  that  of  which  there 
is  no  contest,  by  lumping  it  with  that  which  is  really  con- 
tested. If  the  proper  officer  refuses  to  receive  a  part  of  the 
tax,  it  must  be  tendered,  and  tendered  without  the  condition 
annexed,  of  a  receipt  in  full  for  all  the  taxes  assessed." 

According  to  the  principles  embraced  in  the  passages 
quoted  above,  complainant  did  not  make  out  a  proper  case 
for  the  interposition  of  a  court  of  equity.  The  averments  of 
irreparable  mischief,  multiplicity  of  suits  and  cloud  upon  the 
title,  though  ingeniously  framed,  could  be  equally  well  made 
in  any  suit  of  the  kind.  All  the  difficulties  here  suggested, 
might  have  been  avoided  by  paying  the  tax  under  protest ; 
after  which  the  money,  if  illegally  exacted,  could  have  been 
recovered  back  by  an  action  at  law,  without  any  serious 
injury,  so  far  as  the  bill  discloses  being  inflicted  on  the  com- 
pany. 

It  further  appears  that  some  amount  of  taxes  was  due 
from  complainant,  which  it  had  not  paid  or  offeted  to  pay. 
The  averment  that  it  "had  paid  the  tax  on  its  capital  stock 
and  real  estate,  and  all  other  taxes  luhich  said  company  is  leyalh/ 
liable  to  'pay,''  is,  at  the  close  of  it,  an  averment  of  a  legal 
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conclusion  only  and  not  of  facts.  It  ought  to  have  set  forth 
a  statement  of  particulars,  which  would  enable  the  court  to 
see  whether  the  legal  conclusion  was  correct  according  to 
the  facts. 

There  was  also  a  failure  of  duty  on  the  part  of  complainant 
(as  taking  the  bill  most  strongly  against  it,  we  infer,)  in  de- 
clining to  render  any  statement  when  demanded,  or  in  due 
time,  of  its  solvent  credits. 

Whether  the  fact  that  the  assessment  was  for  "escaped 
subjects  of  taxation  of  former  years,  would  make  this  delin- 
quency a  less  serious  matter  than  it  otherwise  might  be,  we 
need  not  stop  to  inquire.  The  views  we  have  before  ex- 
pressed will  probably  enable  the  parties  to  come  to  a  just 
settlement. 

The  decree  of  the  chancellor  must  be  affirmed. 


Ferg^uson,  pi'o  anii^  v,  Lowery  et  al. 

Bill  in  Equity  by  Ward  to  Annul  aud  Vacate  Release,  &g. 

1.  Guardian  and  ward  ;  pres^nnptions  as  to  tra)isadions  between,  shortly  after 
termination  of  relation. — It  is  neither  desirable  nor  possible  to  define  particu- 
larly, what  evidence  will  remove  the  unfavorable  presumption  indulged  by  the 
courts  against  transactions  between  guardian  and  ward,  during  the  existence 
of  the  relation  or  shortly  after  its  termination,  whereby  the  one  derives  bene- 
fit and  the  other  suffers  injury.  Much  depends  on  the  facts  and  circumstances 
attending  each  case,  and  in  general  it  may  be  said  that  the  court  must  be  sat- 
isfied that  there  is  an  absence  of  any  influence  springing  out  of  the  relation, 
and  of  any  violation  of  duty  by  the  guardian — the  act  must  proceed  from  the 
volition  of  the  ward,  and  he  must  have  full  knowledge  of  its  effect. 

2.  Same;  gifts  and  release. — There  is  no  distinction  in  this  respect  between 
a  release  given  by  a  ward  sui  juris,  and  gifts  or  conveyances  to  a  guardian. 
When  the  release  is  purely  voluntary,  or  its  consideration  grossly  inadequate, 
as  compared  with  the  liability  discharged,  its  validity  must  depend  upon  the 
same  principles  on  which  gifts  or  convej'ances  to  the  guardian  depend. 

3.  Confederate  treasury  notes  ;  when  fjuardian  entitled  to  credit  for. — A  trustee 
■who,  in  good  faith,  exercising  reasonable  diligence,  received  Confederate 
treasury  notes  during  the  war,  in  the  regular  course  of  the  administration  of 
the  trust,  is  not  to  be  held  accountable,  because  they  proved  valueless  by  the 
result  of  the  war. 

4.  Ed&ise ;  when  not  .set  aside. — A  release  from  the  ward,  even  if  fraud,  ac- 
tual or  constructive,  can  be  imputed  to  the  guardian  obtaining  it,  will  not  be 

'set  aside,  if  incapable  of  legal  injury  to  tbe  ward. 

5.  i:^.ettlew,ejits  ;  token  not  disturbed, —The  court,  while  not  relaxing  the  prin- 
ciples requiring  courts  to  look  with  jealousy  and  suspicion  on  transactions 
between  persons  standing  in  a  confidential  relation,  by  which  the  person  in 
whom  confidence  is  reposed,  obtains  a  benefit,  to  the  detriment  of  the  other, 
declares  that  sound  policy  and  a  due  regard  for  the  repose  of  society  alike  de- 
mand that  the  courts,  in  the  absence  of  all  traces  of  actual   fraud,  should  be 
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slow  to  disturb  settlements  voluntarily  made,  without  litigation,  by  parties 
standing  in  confidential  relations,  to  adjust  controversies  growing  out  of 
transactions  during  the  late  war. 

Appeal  from  Chancery  Court  of  Perry. 

Heard  before  Hon.  Chaeles  Turner. 

The  bill  in  this  case  was  filed  by  the  appellant,  Lucy  M. 
Ferguson,  against  Squire  Lowery,  her  former  guardian,  and 
his  sureties,  to  annul  and  cancel  a  release  executed  by  her, 
and  to  compel  a  settlement  of  his  guardianship  in  the  chan- 
cery court. 

The  main  facts  of  the  case  are  as  follows  :  In  the  early 
part  of  the  year  1857,  Lowery  was  appointed  and  qualified  as 
guardian  of  complainant.  He  received  a  considerable  sum  of 
money  in  par  funds  belonging  to  his  ward,  which  he  loaned  out 
with  good  security.  During  the  war,  he  collected,  in  Confed- 
erate currency,  the  money  loaned  out  before  that  time,  and 
being  thereafter  unable  to  reloan  it  upon  good  security,  in- 
vested it  in  interest-bearing  notes,  or  bonds,  of  the  Confed- 
erate States,  which  perished  in  his  hands,  with  the  fall  of  the 
Confederacy.  Complainant  became  of  age  in  December, 
1864,  and  in  April,  1866,  employed  counsel,  and  instituted 
proceedings  in  the  probate  court  of  Perry  county  to  compel 
Lowery  to  a  settlement.  About  a  month  thereafter  Lowry 
filed  his  accounts  for  a  settlement,  to  which  she,  by  her 
counsel,  filed  exceptions.  No  hearing,  or  final  action,  seems 
to  have  been  had  on  these  exceptions.  On  the  27th  day  of 
February,  1867,  she  executed  to  her  guardian  a  formal  release 
from  all  liability  on  account  of  his  guardianship.  On  the 
14th  day  of  December,  1870,  she  intermarried  with  one  Fer- 
guson, her  next  friend,  and  this  bill  was  filed  31st  of  May, 
1871.  The  complainant  charged  that  the  release  was  ob- 
tained by  fraud  and  undue  influence  on  the  part  of  the  guar- 
dian, and  in  ignorance  of  her  rights  in  the  premises.  The 
answers  denied  all  tliis,  and  asserted  that  the  release  was  the 
voluntary  act  of  the  complainant,  after  deliberation  and  with 
full  knowledge  of  her  rights  in  the  premises.  The  testimony 
taken  by  the  parties  is  voluminous,  the  greater  portion  of  it 
relating  to  the  circumstances  under  which  the  release  was 
executed.  It  was  shown,  among  other  things,  that  the  fam- 
ilies of  the  guardian  and  ward  were  related,  and  that  there 
had  been  some  coldness  on  the  part  of  some  of  them  toward 
complainant  before  the  release  was  executed,  and  while  liti- 
gation was  pending  to  hold  him  responsible  for  his  invest- 
ments in  Confederate  money.  The  complainant, '  from  the 
time  Lowery  became  her'  guardian,  when  she  was  a  small 
child,  resided  with  her  father  until  his  death  in  1861,  and 
after  that  time  with  her  step-mother,  both  of  whom  lived  in 
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the  same  town  as  the  defendants.  At  the  end  of  the  war, 
the  guardian  had  on  hand  the  identical  Confederate  money 
received  by  him,  and  the  testimony  showed  that  he  received 
it  in  good  faith,  and  kept  it  because  he  was  unable  to  loan  it 
out  on  proper  security.  It  is  unnecessary,  however,  in  the 
view  which  the  court  took  of  the  case,  to  refer  more  particu- 
larly to  the  testimony  on  these  points.  The  chancellor,  on 
final  hearing,  on  the  bill,  answer  and  proof,  dismissed  the 
bill,  and  hence  this  appeal. 

W.  M.  Bbooks,  E.  W.  Pettus,  and  J.  F.  Johnston,  for 
appellant. 

John  F.  Vaey,  Samuel  F.  Kice,  and  Thomas  H.  Watts, 
contra. 

BRICKELL,  C.  J. — The  principle  which  must  control  in 
determining  the  validity  of  the  release,  executed  by  the 
appellant  to  her  guardian,  the  appellee,  Lowery,  when  she  was 
in  her  twenty-fourth  year,  before  a  final  settlement  of  the 
guardianship,  is  not  matter  of  doubt  or  controversy.  It  is 
not  perhaps  capable  of  clearer  or  more  accurate  statement 
than  as  it  is  expressed  by  Judge  Stoey:  "  Courts  of  equit}^ 
will  not  permit  transactions  between  guardians  and  wards  to 
stand,  even  when  they  have  occurred  after  the  minority  has 
ceased,  and  the  relation  become  thereby  actually  ended,  if 
the  intermediate  period  be  short,  unless  the  circumstances 
demonstrate  in  the  highest  sense  of  the  terms,  the  fullest 
deliberation  on  the  part  of  the  ward,  and  the  most  abundant 
good  faith  {uherritriafidefi)  on  the  part  of  the  guardian.  For, 
in  all  such  cases,  the  relation  is  still  considered  as  having  an 
undue  influence  upon  the  mind  of  the  ward,  and  as  virtually 
subsisting,  especially  if  all  the  duties  attached  to  the  situa- 
tion have  not  ceased,  as,  if  the  accounts  between  the  parties 
have  not  been  fully  settled,  or  if  the  estate  still  remains,  in 
some  sort,  under  the  control  of  the  guardian." — 1  Story's  Eq. 
§  317.  The  principle  is  founded  on  principles  of  public  poli- 
cy, and  general  utility,  and  is  extended  beyond  the  legal 
relations  of  trust,  to  all  the  relations  of  life,  in  which  confi- 
dence is  reposed  and  accepted.  It  is  said  to  be  one  of  jeal- 
ousy, founded  on  the  reason  that  no  man  should  be  trusted 
with  power  that  will  give  him  an  opportunity  of  taking  ad- 
vantage of  those  who  voluntarily  or  of  necessity  trust  him. 
The  purpose  is  to  prevent  the  abuse  of  confidence  reposed 
or  arising  out  of  the  relation,  and  to  remove  all  temptation 
to  its  perversion  to  selfish  interests.  The  difficulty  lies  in 
the  application  of  the  principle  to  the  varying  transactions 
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on  which  courts  are  called  to  pronounce  judgment.  Gener- 
ally, when  it  has  been  applied,  and  contracts  or  conveyances 
annuUed  as  offending  it,  some  trace  of  actual  fraud  or  impo- 
sition, mingled  with  the  influence  of  the  confidential  relation 
and  pervades  the  transaction.  It  is  enough,  however,  that 
the  effect  of  the  transaction  is  to  confer  on  the  pereon  in 
whom  confidence  is  reposed,  a  substantial  benefit,  and  that 
the  person  reposing  the  confidence,  or  to  whom  he  owes  the 
duty  of  protection,  sustains  a  corresponding  detriment. 

The  chancellor,  in  decreeing  against  the  appellants,  follow- 
ing the  authority  of  Kirbij  v.  Taylor,  6  Johns.  Ch.  242,  dis- 
tinguishes a  release  given  by  a  ward,  sui  juris,  from  gifts  or 
voluntary  conveyances  to  a  guardian,  treating  the  release  as 
prima  facie  valid,  casting  on  the  ward  the  onus  of  impeaching 
its  fairness.  We  declined  to  recognize  this  distinction  at  the 
present  term  in  the  case  of  3Ialone  v.  Kelly,  and  after  an  ex- 
amination of  our  former  decisions,  and  other  authorities, 
said :  "  A  trust  may  be  discharged,  and  the  trustee  relieved 
from  all  liability  for  his  administration  of  the  trust  estate, 
by  a  release,  executed  by  the  cestui  que  trust,  who  is  fully  sui 
juris.  Such  release  can  not  be  distinguished  from  any  other 
contract  or  agreement  into  which  trustee  and  cestui  que  trust 
may  enter.  If  it  is  made  soon  after  the  expiration  of  the  time 
appointed  for  the  continuance  of  the  trust,  and  immediately 
on  the  emancipation  of  the  cestui  que  trust  from  the  disability 
of  infancy,  as  was  the  release  now  relied  on,  it  wiU  not  be 
sustained  unless  the  trustee  shows  affirmatively,  that  it  was 
executed  with  full  knowledge  of  all  the  circumstances,  after 
sufficient  deliberation,  and  ample  opportunity  of  investigat- 
ing all  the  accounts  and  transactions  connected  with  the 
trust."  By  a  release,  the  guardian  may  obtain  all  the  bene- 
fit, and  the  ward  sustain  all  the  detriment  which  would  pro- 
ceed from  a  gift  or  conveyance.  The  inducements  to  an 
abuse  of  confidence,  and  the  exercise  of  undue  influence,  or 
to  fraudulent  practices,  to  procure  its  execution,  are  the  same 
in  character  and  degree  as  the  inducements  against  which 
the  court  guards  by  the  suspicion  and  jealousy  with  which 
a  gift  or  conveyance  is  viewed.  The  conservative  principle 
on  which  the  court  acts,  founded  on  public  policy  and  gen- 
eral utility,  would  be  directed  against  form  rather  than  sub- 
stance, if  a  release  should  be  distinguished  from  a  gift  or 
conveyance.  In  JVallcr  v.  Armistead,  2  Leigh,  14,  the  case 
of  Kirhy  v.  Taylor  was  pressed  on  the  consideration  of  the 
court,  and  it  was  said  :  "  Chancellor  Kent  draws  a  distinc- 
tion between  a  deed  giving  a  gratuity  or  bounty  to  a  guardian 
in  remuneration  of  antecedent  duty,  and  a  deed  of  release, 
acquittance  or  discharge.     He  admits  that  the  policy  of  the 
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law  utterly  reprobates  tlie  former  as  being  null  and  void ; 
but,  he  contends,  that  a  simple  release  is  jrm/ia  facie  good, 
and  consequently  (as  we  understand  him)  will  not  be  set 
aside  unless  it  be  shown  to  be  unfairly  obtained.  We  can 
not  perceive  the  justness  of  this  distinction.  A  simple 
release,  b^^  which  the  guardian  is  exonerated  from  account- 
ing, and  consequently  from  paying  a  just  balance  which  may 
be  in  his  hands,  is  as  much  a  gratuity  .as  a  direct  gift  by 
formal  conveyance.  It  may  be  as  gainful  to  the  guardian 
and  as  disadvantageous  to  the  ward  as  a  direct  gift  would 
be,  and  if  such  a  practice  were  tolerated,  it  would  lead  to 
greater  mischief  than  would  result  from  sanctioning  direct 
gifts  or  gratuities ;  for  wards  might  be  much  more  easily 
induced  to  grant  releases  for  unascertained  balances  of  un- 
settled accounts,  than  to  make  direct  gifts  of  what  they  have 
in  their  possession  and  know  to  be  their  own."  The  entire 
estate  of  the  ward  may,  as  in  this  case,  consist  of  money,  for 
which  the  guardian  is  liable  to  account,  and  a  release  would 
operate  as  effectually  to  impoverish  the  ward  and  enrich  the 
guardian,  as  if  the  estate  consisted  of  real  estate,  transferred 
by  the  most  formal  conveyance. 

The  release  may  be,  as  said  by  Chancellor  Kent,  an  ordin- 
ary act,  but  it  is  one  into  which  it  is  the  sacred  duty  of  the 
guardian  not  to  invite  the  ward,  without  a  just  accounting 
and  a  full  settlement,  or  the  disclosure  of  every  fact  neces- 
sary to  inform  the  ward  of  all  with  which  he  is  parting,  and 
then  committing  it  to  his  uninfluenced  will  whether  he  will 
enter  into  the  release  or  not.  When  the  release  is  purely 
voluntary,  or  its  consideration  is  grossly  inadequate,  as  com- 
pared with  the  liability  discharged,  its  validity  must  depend 
on  the  same  principle  on  which  gifts  or  conveyances  depend. 

When,  and  by  whatever  evidence,  the  unfavorable  pre- 
sumption the  court  is  compelled  to  indulge  against  a  trans- 
action between  guardian  and  ward,  fi'om  which  the  guardian 
derives  benefit  and  the  ward  suffers  injury,  will  be  removed, 
it  is  neither  desirable  or  possible  to  define  more  certainly, 
than  to  say,  the  court  must  be  satisfied  there  is  an  absence 
of  any  influence,  springing  out  of  the  relation,  and  of  any 
violation  of  duty  by  the  guardian.  The  act  must  proceed 
from  the  volition  of  the  ward,  and  he  must  have  full  knowl- 
edge of  its  effect.  Much  depends  on  the  peculiar  facts  and 
circumstances  attending  the  particular  transaction. 

It  is  not  necessary,  in  the  view  we  take  of  this  case,  to  de- 
termine whether  this  release  does  not,  under  the  facts,  par- 
take rather  of  the  character  of  a  compromise  of  pending  liti- 
gation, into  which,  if  the  appellant  surrendered  rights  with- 
out consideration,  she  was  induced  rather  by  her  own  desire 
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to  preserve  unbroken  her  family  relations  and  affections, 
than  from  any  imposition  or  influence  of  the  guardian.  Nor 
is  it  necessary  to  scrutinize  the  evidence,  conflicting  as  it  is, 
in  some  respects,  and  determine  whether  the  guardian,  by 
the  measure  of  proof  required  of  him,  has  supported  the 
release,  if  it  is  to  be  deemed  voluntary. 

The  facts  show  clearly  that  the  only  matter  of  controversy 
on  which  the  release  operates,  is  a  supposed  liability  of  the 
guardian,  because  of  his  collection  during  the  war,  in  Con- 
federate treasury  notes,  of  debts,  for  moneys  of  the  ward,  by 
him  previously  loaned.  The  account  filed  by  the  guardian 
in  the  court  of  probate  for  final  settlement,  in  obedience  to 
citation  issuing  at  the  instance  ot  appellant,  and  which  had 
been  of  file  for  more  than  twelve  months  before  the  execu- 
tion of  this  release,  fully  discloses  the  fact  of  these  collec- 
tions. 

The  exceptions  to  it,  filed  by  the  appellant,  were  directed 
only  against  the  credits  claimed  for  these  notes.  There  was 
not  then,  or  now,  any  objection  that  the  guardian  did  not 
charge  himself  with  all  the  moneys  he  had  ever  received  or 
ought  to  have  received. 

The  answer  of  the  guardian  discloses  to  whom  the  money 
was  loaned,  when  it  was  collected,  and  under  what  circum- 
stances; and  his  deposition,  subsequently  taken,  supports 
the  answer.  This  full  disclosure  of  specific  facts  in  the  an- 
swer, repeated  in  the  deposition,  afforded  the  appellants 
ample  opportunity  to  introduce  opposing  evidence.  None 
has  been  oftered,  and  it  must  be  taken  as  uncontroverted, 
that  the  moneys  of  the  appellant  were  properly  loaned  by 
the  guardian,  and  subsequently  collected,  during  the  war,  in 
"  Confederate  treasury  notes,"  when  they  were  the  only  cir- 
culating medium  at  tiie  residence  of  the  ward,  the  guardian 
and  the  debtors,  and  uniformly  received  in  payment  of  debts 
and  all  other  business  transactions.  The  notes  were  not 
subsequently  used  by  the  guardian,  but  were  kept  safely, 
ready  for  delivery  to  the  ward  when  she  should  become  of 
age,  or  for  investment  in  her  behalf,  if  it  could  be  made 
prudently. 

The  liability  of  guardians  or  other  trustees,  because  of  a 
conversion  by  them  of  choses  in  action  into  Confederate  treas- 
ury notes  during  the  war,  has  been  the  source  of  much  dis- 
tressing litigation  in  tliis  court,  and  the  decisions  are  in  irre- 
concilable conflict.  On  the  9th  November,  ISGl,  the  general 
assembly  passed  an  act  authorizing  guardians  or  other  trus- 
tees to  invest  trust  funds  in  the  l>ond.s  or  treasury  notes  of 
the  Confederate  States,  and  to  receive  them  in  payment  of 
debts  due  to  them  in  their  representative  capacity. — Pamph- 
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let  Acts,  1861,  p.  53.  The  validity  of  this  statute  was  sup- 
ported by  numerous  decisions  of  this  court,  and  its  effect 
declared  to  be,  the  protection  of  trustees  from  all  liability 
because  of  such  investments  or  collections. —  Watson  v.  Stone, 
40  Ala.  451 ;  Bockery  v.  McDoivell,  lb.  476 ;  Neilson  v.  Cook, 
lb.  498 ;  Harris  v.  Parker,  41  Ala.  604 ;  Beasley  v.  Watson, 
lb.  234;  JJe  Jarnette  v.  De  Jurnelie,  lb.  708;  Owen  v.  Peebles, 
42  Ala.  338;  Walthall  v.  Walthall,  lb.  450;  No f man  v.  Stoud- 
enmire,  lb.  493 ;  Ivey  v.  Coleman,  lb.  450,  These  decisions 
were  subsequently  overruled,  and  the  statute  pronounced  void, 
because  violative  of  the  public  policy  and  of  the  constitution 
of  the  United  States. — Hall  v.  Hall,  43  Ala.  488;  Houston  v. 
Deloach,  lb.  364;  Poioell  v.  Boon  d  Booth,  lb.  459;  Pitts  v. 
Singletooi,  44  Ala.  363.  The  supreme  court  of  the  United 
States  has  concurred  in  condemning  the  statute  as  unconsti- 
tutional.— Horn  V.  Lockhart,  17  Wall.  570.  The  former  decis- 
ions did  not  affirm  the  statute  was  consistent  with  the  con- 
stitution of  the  United  States.  That  it  was  violative  of  the 
constitution,  and  its  purpose  was  to  aid  the  Confederate  States 
in  the  war  then  being  waged  with  the  United  States,  was 
admitted.  Its  validity  was  affirmed  on  the  theory,  that  it 
was  the  enactment  of  a  government  de  facto,  and  that  acts 
done  under  it  were  valid,  and  could  not  be  disturbed  after 
the  overthrow  of  that  government  and  the  restoration  of  the 
authority  of  the  government  of  the  United  States. —  Watson  v. 
Stone,  supra.  Without  reopening  the  discussion  of  these  ques- 
tions, we  are  constrained  to  adhere  to  the  decision  of  the 
supreme  court  of  the  United  States. 

Without  the  aid  of  the  statute,  it  was  within  the  line  of  the 
duty  and  authority  of  the  appellee,  as  guardian,  to  receive 
paper  currency,  the  circulating  medium  employed  in  all  bus- 
iness transactions  and  usually  received  in  payment  of  debts, 
in  satisfaction  of  the  debts  due  his  ward ;  and  if,  without 
fault  on  his  part,  it  subsequently  depreciated  or  became 
worthless,  he  is  not  chargeable  with  the  loss.— Coffin  v.  Bra,n- 
litt,  42  Miss.  194;  Weller  v.  CresiveU,  4  S.  C.  ^^^{  Covington  v. 
Leak,  66  N.  C.  365;  Cummivgs  v.  Mehane,  63  N.  C.  317."  The 
argument  which  seems  to  have  been  of  controlling  influence 
in  the  later  decisions  of  this  court,  to  which  we  have  referred, 
is,  that  Confederate  treasury  notes  was  an  illegal,  treasonable 
currency,  vitiating  all  transactions  of  which  they  formed  the 
consideration.  If  it  is  admitted  such  was  the  character  of 
Confederate  notes,  the  fact  remains,  that  they  were  the  only 
currency  in  use  when  these  collections  were  made.  They 
were  issued  by  and  on  the  credit  of  a  government  having 
"  actual  supremacy  within  the  territory  where  they  were  cir- 
culated"— a  government  to  which  obedience  "in  civil  and 
Vol.  liiv. 
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local  matters  was  not  only  a  necessity  but  a  duty."  The 
supreme  court  of  the  United  States,  in  passing  upon  individ- 
ual transactions  had,  and  contracts  made  during  the  war, 
while  the  authority  of  the  Confederate  government  was  dom- 
inant, of  which  this  currency  formed  the  consideration,  re- 
gards them  as  transactions  in  the  ordinary  course  of  civil 
society,  and  the  currency  as  that  of  a  foreign  government 
temporarily  occupying  a  pai-t  of  the  territory  of  the  United 
States. —  T/iorwgton  v.  Smith,  8  Wall.  1.  The  guardian,  in 
the  receipt  of  Confederate  treasury  notes,  was  violating  no 
law.  He  was  yielding  obedience  to  a  necessity  war  created, 
and  submitting  to  an  authority  he  was  incapable  of  resisting, 
and  submission  to  which  was  a  duty. 

It  was  said  by  Lord  Cottenham,  in  C lough  v.  Bond,  3  Myl. 
&  Cr.  496,  that  a  personal  representative,  acting  strictly 
within  the  line  of  his  duty,  and  exercising  reasonable  care 
and  diligence,  will  not  be  responsible  for  the  failure  or  depre- 
ciation of  the  fund  in  which  any  part  of  the  estate  may  be 
invested,  or  for  the  insolvency  or  misconduct  of  any  person 
who  may  have  possessed  it.  Again,  that  "necessity  which 
includes  the  regular  course  of  business  in  administering  the 
property,  will  in  equity  exonerate  the  personal  representa- 
tive." In  Gould  V.  Hays,  19  Ala.  595,  it  is  forcibly  said  by 
Chelton,  J. : 

"It  is  the  anxious  desire  of  courts  of  chancery  to  protect 
trustees  from  harm,  who  act  in  good  faith,  and  not  to  subject 
their  conduct  to  the  application  of  such  harsh  and  rigid  rules 
as  to  deter  all  prudent  men  from  assuming  fiduciary  duties 
and  relations.  The  court  must  also  look  to  the  number  and 
nature  of  the  duties  to  be  performed,  and  while  it  will  exact 
the  exercise  of  that  care,  diligence  and  foretliought  in  the 
discharge  of  those  duties  which  a  prudent  man  would  bestow 
upon  his  own  business  of  a  similar  character,  it  will  not  be 
astute  to  hunt  out  and  seize  upon  every  slight  departure  from 
the  strict  line  of  discretion  and  good  management.  Nor 
should  it  look  merely  at  the  result,  which  may  be  unfavor- 
able to  the  interest  of  those  concerned,  and  conclude  from 
thence  that  the  trustee  has  been  guilty  of  gross  negligence 
or  mismanagement,  since  it  often  happens  that  the  best  laid 
schemes  fail  of  success.  Such  is  the  imperfection  of  our 
nature,  and  the  vicissitudes  to  which  we  are  exposed,  that 
even  the  most  wary,  discreet  and  prudent  are  not  exempt 
from  misfortunes  and  failures." 

The  duty  to  be  performed  by  the  guardian  was  the  collec- 
tion of  the  debts  due  the  ward.  In  the  performance  of  that 
duty,  the  law  demands  the  diligence  and  forethought  a  pru- 
dent man  e::ve;'cises  in  reference  to  his  own  business  of  a 
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similar  character.  Can  it  be  said  the  appellee  was  wanting 
in  this  diligence,  when  he  pursued  the  course  he  had  taken 
in  the  collection  of  debts  due  him  individually,  and  followed 
the  example  of  prudent  and  judicious  men  in  the  transaction 
of  their  business?  Was  it  not  a  necessity  in  the  regular 
course  of  business  that  he  should  receive  the  only  currency 
circulating?  The  war  did  not  reduce  the  State  to  chaos  or 
anarchy — civil  society  remained,  and  in  fact  organized  gov- 
ernment, commanding  respect  and  obedience.  A  currency 
was  a  necessity,  and  it  was  supplied  by  the  government  to 
which  "  civil  obedience  on  the  part  of  al>  who  remained  in  it," 
was  a  duty.  If  the  ward  had  been  of  full  age,  and  the  guard- 
ian had  surrendered  to  her  these  debts,  and  she  had  been, 
as  she  would  have  been,  surrounded  by  the  same  circumstan- 
ces and  influenced  by  the  same  examples  surrounding  and 
influencing  her  guardian,  who  will  say  she  would  not  have 
received  Confederate  currency  in  payment  of  these  debts? 
It  is  true,  her  power  over  the  debts  would  have  been  more 
absolute  than  that  of  her  guardian,  but  that  which  she  could 
have  done  with  prudence,  in  accepting  payment  of  them, 
considering  her  interest  only,  it  is  fair,  in  determining  the 
prudence  of  the  guardian,  to  consider. 

It  is  not  the  result  alone  which  is  to  be  considered — trus- 
tees are  insurers  and  guarantors  of  results,  only  when  they 
depart  from  the  line  of  duty,  or,  keeping  within  that  line,  are 
wanting  in  diligence.  The  result  is  the  calamity  of  war,  in 
which  a  whole  people,  men,  women  and  children,  were  alike 
involved.  When  the  conduct  of  men  is  to  be  passed  upon, 
it  is  neither  just  nor  equitable  to  disconnect  it  from  the  cir- 
cumstances surrounding  them,  and  read  it  in  the  light  of 
subsequent  events  only.  To-day,  when  the  event  of  the  war 
and  all  its  disastrous  consequences  are  realized,  it  is  easy 
enough  to  discourse  of  the  folly  and  infatuation  of  men,  who 
risked  all  upon  the  issue  of  battle  and  war.  If  it  was  folly 
or  infatuation,  it  was  the  folly  and  infatuation,  not  of  indi- 
viduals, but  of  a  whole  people.  Men  as  wise  and  judicious, 
of  as  high  integrity  and  as  nice  sense  of  duty  as  any  of  the 
present  day,  pursuing  the  line  of  conduct  pursued  by  this 
guardian,  trusted  all  and  lost  all ;  and  it  would  be  a  harsh 
judgment  to  condemn  him  as  wanting  in  either  good  faith  or 
prudence,  because  he  was  influenced  by  and  followed  their 
example. — Myers  v.  Zefelle,  21  Gratt.  751.  The  decisions  to 
which  we  have  referred,  charging  trustees  to  whom  no  bad 
faith  or  want  of  prudence  was  imputable,  because  of  the 
collection  of  choses  in  action  in  Confederate  treasury  notes, 
have  been  gradually  departed  from  until  they  have  ceased 
to   be  authoritative,    and  the   rule   governing   on   this   im- 
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portant  question  has  been  settled  on  this  basis.  A  trus- 
tee, who,  in  good  faith,  exercising  reasonable  diHgence, 
received  Confederate  treasury  notes  during  the  war,  in 
the  regular  course  of  the  administration  of  the  trust,  shall 
not  be  held  accountable,  because  they  may  have  proved 
valueless  by  the  results  of  the  war. — Key  v.  Jones,  52  Ala.  238. 
Applying  the  principle  to  this  case,  the  release  operates 
no  detriment  to  the  ward  and  confers  on  the  guardian 
no  benefit  the  law  would  not  have  awarded. 

"Fraud,  without  damage,  gives  no  cause  of  action;  but 
when  these  two  do  concur,  and  meet  together,  then  an  action 
lieth."  If  fraud,  actual  or  constructive,  could  be  imputed  to 
the  guardian,  the  release  not  being  productive  of  legal  injury 
to  the  ward,  would  not  be  avoided.  Influence  can  hardly  be 
undue,  when  employed  to  accomplish  no  other  end  than  that 
which  would  follow  judicial  investigation. 

We  believe  sound  policy  and  a  due  regard  for  the  repose 
of  society  demands  that  when  parties,  though  standing  in 
confidential  relations,  have  without  litigation  voluntarily  ad- 
justed controversies  arising  out  of  transactions  during  the 
war,  the  courts,  in  the  absence  of  all  traces  of  actual  fraud, 
should  be  slow  to  disturb  the  settlement.  While  we  would 
not  relax  the  operation  of  the  principle  requiring  courts  of 
equity  to  look  with  jealousy  and  suspicion  on  all  transactions 
between  persons  standing  in  confidential  relations,  by  which 
the  one  acquiring  confidence  derives  benefit  and  the  other 
sustains  injury,  it  must  be  remembered,  the  principle  is 
founded  on  considerations  of  public  policy  and  general  utility, 
and  in  its  application  much  de])ends  on  the  nature  of  the 
transacition  assailed.  General  utility  demands  there  should 
be  a  termination  of  litigation  over  transactions  during  the 
war,  under  circamstances  so  different  fi'om  those  now  sur- 
rounding us,  that  they  can  not  be  justly  appreciated. 

We  may  regret  the  appellant's  loss  of  her  inheritance ;  we 
can  not  decree  her  compensation  from  her  guardian,  who  in 
good  faith  and  without  any  want  of  diligence,  in  the  stress  of 
necessity  war  created,  administered  it  in  the  regular  course 
of  business. 

The  decree  of  the  chancellor,  dismissing  the  bill,  must  be 
affirmed. 
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Levison  v.  The  State. 

Indictment  for  Murder. 

1.  Verdict;  what  will  not  sustain  conviction. — A  conviction  for  nmrder  can 
not  be  sustained,  unless  the  verdict  expressly  finds  the  degree  ot  the  crime  of 
which  the  defendant  is  found  guilty  ;  and  the  rule  is  not  varied,  because. the 
indictment  charges  murder  by  administering  poison. 

2.  Confessions  ;  admissibility  of. — Where  a  confession  is  obtained  by  threats 
or  promises,  subsequent  confessions  of  the  same  character  are  not  admissible, 
unless  from  length  of  time  intervening,  warning  of  consequences,  and  the  like, 
there  is  reason  to  presume  that  the  inducements  influencing  the  first  confes- 
sion, were  dispelled  ;  but  where  influences  to  procure  a  confession  have  been 
unavailing,  there  is  no  rule  requiring  the  exclusion  of  a  subsequpnt  coniession, 
because  such  influences  were  employed,  or  the  indulgence  of  the  presumption 
that  such  influences,  having  no  efl'ect  when  employed,  were  the  cause  of  a 
subsequent  confession . 

3.  Objection  to  evidence;  what  icaiver  of. — A  specific  objection  to  evidence  is 
a  waiver  of  all  other  groimds  of  objection,  and  the  appellate  court  will  consider 
only  such  objections  as  were  made  in  the  court  below.  In  this  case,  however, 
error  in  the  verdict  compelling  a  reversal,  this  court  considered  an  objection, 
raised  here  for  the  first  time,  to  the  admissibility  of  a  confession,  as  the  ques- 
tion would  arise  again  on  a  second  trial. 

4.  Confession;  when  not  incomplete. — A  confession  is  not  rendered  inadmissible 
merely  because  the  conversation  in  which  it  occurred  was  interrupted.  Where 
the  confession  is  full  and  unqualified,  and  all  that  the  accused  said  on  that 
subject  is  proved  to  the  jury,  the  confession  can  not  be  excluded  on  the  specu- 
lation that  the  prisoner  would  have  said  something  favorable  to  herself,  if  the 
conversation  had  continued. 

5.  Evidence ;  what  inadmissible. — Proof  of  the  flight  of  another  person  arrested 
and  indicted  for  the  same  offense  for  which  the  prisoner  is  tried,  is  not  admis- 
sible evidence  in  favor  of  the  defendant  on  trial. 

6.  Conduct  and  declarations  of  party  not  on  trial ;  when  admissible  a(jainst  de- 
fendant.— Where  the  confessions  of  the  accused  implicated  another  as  Ik  r 

associate  in  crime,  proof  that  such  person,  knowing  of  the  purpose  to  arrest  the 
defendant,  went  to  her  house  and  left  without  indicating  any  purpose  to  return 
that  night,  but  did  return  in  haste  before  the  arrest  was  made,  and  finding  her 
in  bed,  had  a  conversation  with  her  in  a  whisper,  during  which  he  was  heard 
to  say,  "lie  still  and  keep  your  damned  month  shut,"  is  competent  evidence 
against  the  prisoner. 

Appeal  from  Circuit  Court  of  Bullock. 

Tried  before  Hon.  J.  E.  Cobb. 

The  appellant,  Pet.  Levison,  was  jointly  indicted,  together 
with  Fred.  Baldwin,  Douglas  Brumley  and  Harry  Baldwin, 
for  murdering  Philip  B.  Baldwin  by  administering  poison 
to  him.  A  not.  pros,  was  entered  as  to  the  defendants  Brum- 
ley and  Harry  Baldwin,  and  Pred.  Baldwin  fled  before  trial. 
The  appellant  was  tried  at  the  fall  term,  1875,  of  the  circuit 
court,  upon  issue  joined  upon  plea  of  not  guilty. 

The  judgment  entry  recites  that  the  jury  rendered  a  ver- 
Voii.  ixs. 


1875.]  OF  ALABAMA.  521 

[Levison  v.  The  State.  ] 

diet  as  follows:  "We  find  the  defendant  guilty,  and  assess 
punishment  in  the  penitentiary  for  life.". 

Upon  this  verdict  the  court  sentenced  the  appellant  to 
imprisonment  in  the  penitentiary  for  the  term  of  her  natural 
life.  She  reserved  a  lengthy  bill  of  exceptions,  and  brings 
the  case  here  by  appeal. 

The  defendant  was  taken  into  custody  in  December,  1874, 
and  afterwards  removed  from  the  jail  of  Bullock  county,  on 
account  of  its  unsafe  condition,  to  that  of  Montgomery  county, 
about  the  23d  of  January,  1875.  The  State  introduced  one 
Sabry  Stewart,  a  colored  woman,  to  prove  alleged  confes- 
sions made  by  defendant  to  her  while  they  were  both  confined 
in  jail  at  Montgomery,  in  March,  1875.  This  witness  stated 
that  she  had  not  held  out  any  inducements,  or  used  any 
threats  to  induce  defendant  to  confess,  but  did  say  to  her, 
"If  I  had  done  any  thing,  I  would  tell  it."  The  defendant 
objected  to  evidence  of  such  confession,  on  the  ground  that 
it  was  not  freely  and  voluntarily  made  ;  and  for  the  purpose 
of  enabling  the  defendant  to  show  this,  the  court  caused  the 
witness,  Sabry,  to  stand  aside,  and  heard  testimony  oftered 
by  the  defendant  to  show  that  the  confession  was  involun- 
tary. The  testimony  on  this  point  showed  that,  when  de- 
fendant was  arrested  in  the  night  of day  of  December, 

1874,  the  persons  in  whose  custody  she  was,  endeavored  to 
induce  her  to  confess,  stating  to  her  that  she  could  turn 
State's  evidence  and  that  they  would  do  all  they  could  for 
her.  She,  however,  made  no  confession  to  them.  While 
she  was  thus  in  custody,  one  Wiley  Turner  had  some  con- 
versation with  her,  and  had  been  at  her  house  shortly  before 
her  arrest.  It  was  shown  by  the  jailor  of  Bullock  county 
that  while  she  was  confined  in  that  county  he  had  frequent 
conversations  with  her,  in  all  of  which  he  sought  to  persuade 
her  to  make  confessions ;  at  first  oft'ering  her  no  induce- 
ments and  making  no  threats,  but  finally  telling  her  if  she 
would  confess  and  tell  who  the  guilty  parties  were,  she  could 
turn  State's  evidence  and  be  released  from  prosecution  and 
set  at  liberty.  For  some  length  of  time  he  also  subjected 
her  to  short  and  hard  prison  fare,  but  without  obtaining  any 
confession.  The  assistant  jailor  and  the  jailor's  wife  also 
made  similar  attempts  to  procure  confessions  upon  like 
inducements,  which  Avere  likewise  unsuccessful.  Each  of 
these  witnesses  testified,  however,  that  they  told  defendant 
to  tell  the  truth  and  nothing  more. 

Upon  this  evidence,  "  defendant  renewed  her  objections  to 
allowing  Sabry  Stewart  to  testify  as  to  said  alleged  confes- 
sions, but  it  appearing  to  the  court  that  the  confessions  to 
Sabry  were  made  two  months  after  the  unsuccessful  attempts 
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to  obtain  confessions  in  tlie  Bullock  county  jail,  and  at  a 
different  place,  without  any  inducement  being  offered  by  the 
witness,  the  objection  was  overruled,"  and  the  witness, 
Sabry,  permitted  to  testify  to  the  alleged  confessions.  Tha 
substance  of  her  testimony  was,  that  in  a  conversation  with 
defendant,  while  they  were  both  prisoners  in  the  jail  at 
Montgomery,  witness  asked  defendant  "what  she  was  in 
there  for,"  to  which  she  replied  that  they  accused  her  of 
murdering  Mr.  Baldwin,  and  that  "  one  Wiley  Turner  had 
given  her  a  white  powder  to  give  to  Mr.  IBaldwin,  and 
that  she  put  it  in  the  pitcher  of  water  from  which  he  drank, 
and  shortly  afte^rwards  he  was  taken  ill ;  that  at  that  time 
said  Turner  ran  into  the  room  and  told  defendant, '  if  you  will 
not  tell,  I  will  marry  you,  and  make  you  as  fine  as  any  lady 
in  the  land,  and  give  you  a  home  in  New  York,  Alabama,  or 
any  where  else  you  want  it,' "  &c. 

Defendant  again  moved  to  exclude  the  confession,  because 
it  did  not  appear  to  have  bqen  freely  and  voluntarily  made. 
The  State  then  introduced  one  Molly  Norton,  who  had  also 
been  confined  in  the  jail  at  Montgomery  with  defendant,  and 
who  testified  that  defendant  told  her  she  killed  IMr.  Baldwin, 
and  that  no  threats  were  made  or  promises  offered  to  her  by 
witness  to  induce  her  to  confess,  but  the  confession  came 
about  in  this  wise  :  "  Witness  was  sitting  in  the  yard  of  the 
Montgomery  jail  crying,  and  defendant  asked  her  what  she 
was  crying  about,  and  she  answered  because  she  was  in  jail. 
Defendant  then  said,  if  that  was  all  she  would  not  care,  and 
proceeded :  '  I  do  not  know  that  I  will  ever  get  out,'  and 
gave  as  a  reason  that  she  was  there  for  killing  Mr.  Baldwin. 
Witness  asked  if  she  did  it,  and  she  said  she  did,  and  their 
conversation  was  interrupted,  and  nothing  more  was  said 
between  them." 

This  confession  was  objected  to,  because  not  freely  and 
voluntarily  made,  but  the  court  refused  to  exclude  it,  and  the 
defendant  excepted. 

The  State  then  offered  to  prove  by  a  witness  that  said 
Wiley  Turner,  who  was  at  defendant's  house  the  night  she 
was  arrested,  and  knew  of  the  purpose  to  arrest  her  that 
night,  left  there  before  the  arrest  and  then  came  back  in 
great  haste,  and  went  to  the  bed  where  defendant  was,  and 
whispered  a  little  while  to  her,  but  witness  heard  nothing 
distinctly  except  "  Lie  still  and  keep  your  damned  mouth 
shut."  Immediately  after  saying  this,  he  went  out  of  the 
house  hurriedly,  and  came  back  in  about  an  hour  afterwards 
with  the  parties  who  arrested  the  defendant. 

Defendant  objected  to  this  evidence,  on  the  ground  that  it 
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was  illegal  and  irrelevant,  but  the  objection  was  overruled, 
the  testimony  admitted,  and  the  defendant  excepted. 

Defendant  introduced  evidence  that  Fred,  Baldwin,  who 
was  jointly  indicted  with  her,  and  arrested  under  a  capias 
on  the  indictment,  had  "broke  jail  and  fled  from  justice." 

It  further  appeared  that  the  defendant  was  a  servant  in 
the  family  of  the  deceased,  and  it  was  her  duty  to  wait  upon 
the  rooms  and  carry  water ;  that  on  the  night  when  Baldwin 
died  there  was  a  gathering  of  guests  at  his  house  to  witness 
the  marriage  of  a  daughter,  and  that  several  of  the  guests 
wefe  affected  with  symptoms  of  poisoning.  This  evidence 
was  introduced  by  the  defendant. 

The  foregoing  was  the  substance  of  all  the  testimony. 

The  defendant  requested  the  following  charges  in  writing  : 

"1st,  Flight  in  one  charged  with  a  criminal  offense  is  com- 
petent evidence  against  him,  and  tends  to  establish  guilt, 
and  if  the  jury  believe  from  the  evidence  that  Fred.  Baldwin, 
charged  with  the  accused  in  this  indictment,  made  his  escape 
and  fled  the  country,  and  there  is  no  evidence  tending  to 
connect  the  accused  with  said  Baldwin  in  the  commission  of 
the  offense  charged,  the  fact  may  be  looked  to  to  create  a  doubt 
as  to  defendant's  guilt,  and  if  the  jury  have  reasonable  doubt 
as  to  who  is  the  guilty  party,  they  must  find  the  defendant 
not  guilty. 

"2d.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant came  to  his  death  by  poison,  and  that  at  the  same  time 
others  were  poisoned,  the  jury  may  consider,  in  connection 
with  the  evidence,  the  failure  upon  the  part  of  the  State,  if 
any,  to  account  for  the  manner  of  poisoning  of  any  other 
such  person  or  persons,  as  a  circumstance  in  determining 
whether  or  not  there  is  doubt  as  to  how  the  poison  was  ad- 
ministered. " 

The  court  refused  each  of  these  charges,  and  the  defend- 
ant duly  excepted. 

Watts  &  Sons,  for  appellant. 

John  W.  A.  Sanford,  Attorney  General,  with  whom  was 
H.  C.  Tompkins,  contra. 

BEICKELL,  C.  J.— The  statute  has  divided  murder  into 
degrees,  describing  particularly  the  constituents  of  the  first 
degree,  and  declaring  a  homicide  not  having  these  constitu- 
ents, and  which  would  have  been  murder  at  common  law, 
murder  in  the  second  degree. — E.  C.  §  3653.  The  jury  de- 
termine the  punishment,  on  conviction  of  either  degree  ;  the 
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first  being  punishable  with  death  or  imprisonment  in  the 
penitentiary  for  life  ;  and  the  second  by  hard  labor  for  the 
county,  or  imprisonment  in  the  penitentiary,  for  not  less  than 
ten  years. — R.  C.  §  3654  "  When  the  jury  find  the  defend- 
ant guilty,  under  an  indictment  for  murder,  they  must  ascer- 
tain by  their  verdict  whether  it  is  murder  in  the  first  or  sec- 
ond degree."— R.  C.  §  3657.  The  Penal  Code  of  1841  first 
introduced  these  provisions  into  the  law  of  the  State. — Clay's 
Dig.  412,  §§  1,  2.  Since  their  introduction,  it  has  uniformly 
been  decided,  that  under  an  indictment  for  murder,  a  judg- 
ment of  conviction  cannot  be  rendered  on  a  verdict  of  guilty 
which  does  not  expressly  find  the  degree  of  the  crime. — 
Cobia  V.  State,  16  Ala.  781 ;  Hall  v.  State,  40  Ala.  698 ;  Bob- 
ertson  v.  State,  42  Ala.  509  ;  Murjphy  &  Ashford  v.  State,  45 
Ala.  32.  In  Johnson  v.  State,  17  Ala.  618,  it  was  held  the 
rule  was  not  varied  because  the  indictment  charged  the  mur- 
der was  by  poisoning.  We  do  not  doubt  the  correctness  of 
these  decisions;  they  are  in  conformity  to  the  imperative 
terms  of  the  statute,  and  no  arguments  drawn  from  the  ob- 
jects it  is  supposed  the  statute  was  intended  to  accomplish 
can  justify  a  departure  from  them. — Whart.  Hom.  p.  197, 
§  900  ;  People  v.  Caldiuell,  40  Cal.  137.  The  error  in  render- 
ing judgment  on  the  verdict  leads  necessarily  to  a  reversal, 
but  as  the  other  questions  which  arise  on  the  record,  and 
which  have  been  very  fully  argued  by  counsel,  will  be  pre- 
sented on  another  trial,  we  feel  bound  to  consider  them. 

Confessions  not  voluntary,  but  induced  by  threats,  prom- 
ises, or  the  hope  of  favor,  held  out  to  one  charged  with  a 
criminal  offense,  are  not  competent  evidence  against  him. 
Whether  the  confession  proposed  as  evidence  is  voluntary 
or  the  result  of  inducements,  is  a  question  to  be  determined 
by  the  court,  on  a  just  consideration  of  the  circumstances 
under  which  it  was  made,  and  of  the  situation  and  character 
of  the  accused. —  Brister  v.  State,  26  Ala.  107  ;  Aikin  v.  State, 
35  Ala.  399 ;  Mose  v.  State,  36  Ala.  211 ;  Aaron  v.  State,  37 
Ala.  106 ;  S.  C.  39  Ala.  75  ;  King  v.  State,  40  Ala.  314.  The 
exclusion  of  the  confession  rests  on  its  connection  with  the 
inducement ;  that  they  stand  to  each  other  in  the  relation  of 
cause  and  effect.  If  it  is  apparent  no  such  connection 
exists,  there  is  no  reason  for  the  exclusion  of  the  confession. 
State  V.  Potter,  18  Conn.  166  ;  3Iose  v.  State,  36  Ala.  211.  In 
this  last  case,  C.  J.  Walkee  said :  "  The  principle  is,  that 
although  a  threat  or  promise  may  have  been  made  use  of, 
the  confession  is  to  be  received  if  it  has  been  made  under 
such  circumstances  as  to  create  a  reasonable  presumption 
that  the  threat  or  promise  had  no  influence,  or  had  ceased 
to  have  influence,  upon  the  mind,  of  the  party."     It  is  not 
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necessary  that  a  confession  should  be  spontaneous.  It  is 
only  necessary  that  it  should  be  voluntary,  without  the  ap- 
pliances of  hope  or  fear  from  others. — 1  Green.  Ev.  §  220. 
Hence,  a  confession  is  admissible,  although  elicited  by  ques- 
tions propounded  to  the  accused,  though  such  questions  as- 
sume his  guilt,  {Carroll  v.  State,  23  Ala.  28)  ;  or,  though  ob- 
tained by  artifice  or  deception,  (Joy  on  Confessions,  42  ; 
King  v.  State,  supra)  ;  or,  though  the  accused  was  not 
warned  that  what  he  said  would  be  used  against  him,  or  that 
it  would  be  better  for  him  to  abstain  from  confessing. — Joy 
on  Confessions,  45 ;  Seaborn  (^  Jim  v.  State,  20  Ala.  15. 
Nor  will  an  "  exhortation  to  tell  the  truth,"  though  accompa- 
nied by  the  statement  made  by  the  officer  having  custody  of 
the  prisoner,  that  it  would  be  best  for  him  to  tell  the  truth, 
exclude  a  confession  which  may  follow  it. — Aaron  v.  State, 
suj/ra  ;  King  v.  State,  supra.  The  theory  of  the  exclusion  of 
a  confession  is  that  it  was  extracted  by  joromises  of  favor  or 
threats  of  punishment.  When  these  have  not  been  employed 
the  confession  is  admissible,  on  the  presumption,  that  a  per- 
son will  not  make  an  untrue  statement  criminating  himself, 
and  militating  against  his  own  interest. 

A  confession  obtained  by  threats  or  promises  being  inad- 
missible, subsequent  confessions  of  the  same  character  are 
not  admissible,  unless  from  the  length  of  time  intervening, 
from  proper  warning  of  the  consequences,  or  from  other  cir- 
cumstances, there  is  reason  to  presume  that  the  hojDe  or  fear 
influencing  the  first  confession  is  dispelled. — Joy  on  Confes- 
sions, G9 ;  3Iose  v.  State,  supra.  The  confessions  of  the  ac- 
cused, received  in  evidence,  it  is  insisted,  should  have  been 
rejected  under  this  rule.  The  statement  of  the  rule  shows 
that  it  is  founded  on  the  concurrence  of  facts,  the  existence 
of  which  were  disj^roved  in  this  case.  The  facts  which  must 
concur  to  render  the  rale  applicable  are  the  several  confes- 
sions, the  first  of  which  is  inadmissible.  The  first  confes- 
sion is  regarded  as  the  'parent  of  the  succeeding  confessions, 
and  that  being  impro]3erly  obtained,  vitiates  the  second,  un- 
less it  appears  the  influence  extracting  the  first  has  been  re- 
moved, and  all  connection  between  the  two  dissevered.  The 
rule  is  not  that  when  influences  to  procure  a  confession  have 
been  unavailing,  a  subsequent  confession  will  be  excluded 
because  such  influences  Avere  employed  ;  or,  that  such  in- 
fluences having  no  effect  when  employed,  will  be  presumed 
to  be  the  cause  of  a  subsequent  confession. — Mose  v.  State, 
supra  :  State  v.  Potter,  18  Conn.  166 ;  State  v.  Jones,  54  Mo. 
478 ;  Hex  v.  Gibbons,  1  Carr.  &  Payne,  97.  Without  reciting 
the  particular  facts  found  in  the  record,  it  is  enough  to  say 
there  was  not  the  sHghtest  connection  between  the  induce- 
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ments  oiFered  to  the  accused  to  confess  (if  it  is  admitted  they 
were  of  a  character  to  exclude  any  confession  following  them) 
and  the  confessions  given  in  evidence.  These  inducements 
were  fruitless  when  made,  and  no  just  presumption  can  be 
indulged  that  they  lingered  in  the  mind  of  the  accused,  pro- 
ducing confessions  two  months  afterwards,  to  persons  utter- 
ly unknown  to  those  who  had  offered  the  inducements,  and 
which  she  could  not  reasonably  have  supposed  would  ever 
be,  nor  did  she  desire  they  should  be  communicated  to  them, 
or  to  any  one  having  authority  over  her  prosecution,  or 
power  to  aid  her. 

The  specific  and  only  objection  taken  in  the  court  below 
to  the  admissions  of  the  confessions  as  evidence,  was  that  it 
did  not  appear  they  were  free  and  voluntary.  It  is  the  set- 
tled rule  of  this  court,  that  a  specific  objection  to  evidence 
is  a  waiver  of  all  other  grounds  of  objection — an  admission 
that  in  all  other  respects  the  evidence  is  legal,  and  on  error, 
the  only  inquiry  is,  whether  the  objection  made  ought  to 
have  been  sustained. —  Walher  v.  Blassingame,  17  Ala.  810. 
We  do  not  feel  bound,  therefore,  to  consider  whether  the  ob- 
jection made  for  the  first  time  in  this  court,  that  the  confes- 
sion to  the  witness  Norton  was  so  incomplete  that  it  was  in- 
admissible, is  well  taken  or  not.  But  as  it  may  arise' in  a 
future  trial,  it  is  perhaps  proper  now  to  determine  it.  The 
confession  is  said  to  be  incomplete,  because  the  conversation 
in  which  it  was  made  was  interrupted.  What  was  the  cause 
of  the  interruption,  whether  it  was  the  appearance  of  some 
other  person,  or  because  one  or  the  other  was  called  away, 
or  by  the  intervention  of  some  one  in  authority  over  them, 
commanding  a  cessation  of  the  conversation,  does  not  ap- 
pear. Nor  is  the  confession  in  itself  incomplete — it  is  full ; 
that  the  cause  of  the  imprisonment  of  the  accused  was  the 
killing  of  Mr.  Baldwin,  with  an  acknowledgment  that  she 
had  killed  him.  Whether  the  accused  would  have  extended 
the  confession  further,  or  if  it  had  been  extended  would  have 
qualified,  or  explained  what  she  had  already  said,  is  mere 
matter  of  speculation.  It  is  not  the  fragment,  or  a  disjointed 
part  of  a  conversation,  which  is  offered  in  evidence,  but  the 
whole  conversation — all  that  was  said,  and  its  exclusion  is 
not  authorized  because  of  any  supposition  that  if  the  inter- 
ruption had  not  occurred,  she  would  have  said  something 
possibly  favorably  to  herself.  The  case  of  WiilianiH  v.  State, 
39  Ala.  5H2,  rests  on  its  own  peculiar  facts,  and  has  not  the 
least  resemblance  to  the  case  at  bar.^  The  prisoner  was  in- 
terrupted before  he  had  finished  his  statements  by  Ids  mas- 
ter, and  compelled  to  desist  from  continuing  them.  The  rule 
announced  in  that  case  depends  for  its  reasoning  largely  on 

Vol.  Liv. 


J87S]  OF  ALABAMA.  27 

[Levisou  V.  The  State.  ] 

the  now  obsolete  relation  of  master  and  slave,  and  certainly 
is  inapplicable  to  the  confessions  proved  in  this  case. 

There  are  many  mere  circumstances  indicative  of  guilt  in 
one  accused  of  crime,  and  admissible  as  evidence  against 
him,  which  cannot  and  ought  not  to  be  received  when  an- 
other is  charged  with,  and  on  trial  for  the  offense.  It  is  cer- 
tainly true,  that  a  person  accused  of  crime  may  show  his 
own  innocence  by  proof  of  the  guilt  of  another.  The  evi- 
dence of  guilt  must  relate  to  the  res  gesiiv,  and  not  to  the  de- 
clarations or  conduct  of  the  party  on  whom  it  is  attempted 
to  cast  suspicion,  subsequent  to  and  having  no  immediate 
connection  with  the  crime.  The  confession  of  a  third  per- 
son, not  introduced  as  a  witness,  that  he  was  the  real  crim- 
inal, and  not  the  accused,  is  rejected,  from  its  remoteness 
and  want  of  connection  with  the  accused,  and  the  manifest 
danger  of  collusion  and  fabrication. — 1  Best,  on  Ev.  §  91 ; 
Smith  V.  State,  9  Ala.  990.  Flight,  the  demeanor  when  ar- 
rested, stolidity  or  trepidation,  under  accusation,  prevarica^ 
tion  in  answer  to  inquiries  relating  to  the  offense,  or  to  his 
conduct,  the  fabrication  or  suppression  of  evidence,  or  pre- 
vious threats,  or  antecedent  grudges,  are  all  evidentiary  facts 
against  the  person  to  whom  they  are  imputable,  dependent 
for  their  value  on  a  connection  with  other  criminating  cir- 
cumstances. They  are  evidence  against  the  party  to  whom 
they  are  imputable,  because  they  are  his  own  acts  or  declar- 
ations, and  not  constituting  the  guilty  act,  only  pointing  to 
him  as  the  guilty  agent,  are  not  evidence  for  or  against  an- 
other with  whom  he  has  no  connection.  The  most  inconclu- 
sive of  the  criminating  pircumstances,  that  which,  not  com- 
bined with  other  facts,  is  of  the  least  probative  force  is  flight. 
Burrill  on  Cir.  Ev.  469-74.  It  may  be  attributable  to  fear, 
or  to  impatience  and  restlessness,  under  the  duress  of  im- 
prisonment, or  to  a  consciousness  of  guilt.  Much  depends 
on  the  character  of  the  mind,  temperament  and  education. 
One  will,  with  fortitude,  endure  imprisonment  without  mur- 
muring, and  without  an  effort  to  fly,  though  tortured  with 
the  consciousness  of  crime ;  while  another  of  a  different 
mental,  or  moral,  or  physical  organization,  conscious  of  in- 
nocence, fretting  under  unaccustomed  restraints,  or  fearful 
of  the  issue  of  the  events  leading  to  his  imprisonment,  will 
fly  on  the  first  opportunity.  Flight  is  of  consequence,  in  it- 
self, delusive  and  inconclusive  as  a  criminating  fact.  It  can- 
not be  evidence  of  guilt  when  another  is  accused  and  on 
trial.  In  CrDokJiaia  v.  State,  5  West  Ya.  510,  (S.  C.  2  Green. 
Crim.  Law  R.  671,)  the  evidence  of  the  flight  soon  after  the 
homicide  of  a  person  who,  just  before  the  killing,  had  threat- 
ened to  take  the  life  of  the  deceased,  was  offered  and  re- 


528  SUPBEME  COURT  [Dec.  Term. 

[Levison  v.  The  State.  ] 

jected  as  evidence  for  the  prisoner.  We  are  clear  in  the 
opinion  the  flight  of  another  person  arrested  for  the  same  of- 
fense of  which  the  prisoner  was  accused,  was  irrelevant  and 
should  have  been  excluded.  The  charge  i*equested,  founded 
on  it,  was,  therefore,  properly  refused. 

It  is  often  a  matter  of  great  delicacy  and  extreme  difficul- 
ty, to  determine,  in  a  criminal  cause,  whether  a  particular 
fact,  not  bearing  directly  on  the  issue  involved,  can  be  re- 
ceived as  evidence.  The  rule  is  clear  and  well  defined  that 
facts  and  circumstances,  which,  when  proved,  are  incapable 
of  affording  any  reasonable  presumption  or  inference  in  re- 
gard to  the  material  fact  or  inquiry  involved,  are  not  admis- 
sible as  evidence.  The  difficulty  lies  in  its  application.  A 
single  fact,  standing  by  itself,  may  seem  of  insignificance, 
having  a  remote,  if  any,  connection  with  the  material  facts, 
yet  may  tend  to  support  evidence,  the  competency  of  which 
IS  indisputable,  or  may  form  a  link  in  a  chain  of  circum- 
stances amounting  to  conclusive  proof. — Campbell  v.  State, 
17  Ala.  69.  The  conduct  or  demeanor  of  a  party  at  or  about 
the  time  of  his  arrest,  will  be  received  as  evidence. — Liles  v. 
State,  30  Ala.  24  ;  Roscoe's  Crim.  Ev.  53.  Observations  then 
made  to  him,  relating  to  the  offense,  or  to  the  arrest,  to 
which  he  gives  no  answer,  or  an  evasive  reply,  are  also  re- 
ceived. Much  depends  on  the  particular  circumstances  of 
each  case.  The  confessions  of  the  accused  implicate  Tur- 
ner as  her  associate  in  the  crime,  indeed,  as  the  most  crimi- 
nal agent,  morally,  in  its  commission.  Evidence  was  offered 
of  the  fact  that  he  had  visited  the  accused  on  the  night  of 
her  arrest,  and  had  left  her  without,  indicating  any  purpose 
to  return  on  that  night ;  but  did  return  in  great  haste  before 
the  arrest  was  made,  and  finding  her  in  bed,  had  a  conver- 
sation with  her  in  a  whisper,  the  only  words  of  which  dis- 
tinguishable by  the  witness,  were  his  declaration,  "  lie  still 
and  keep  your  damned  mouth  shut,"  and  then  left  hurriedly, 
returning  about  an  hour  afterwards,  with  the  officers  who 
made  the  arrest.  He  had  information  of  the  purpose  to 
make  the  arrest,  before  it  was  made ;  but  whether  he  ob- 
tained it  after  his  first  and  before  his  second  visit  to  the  ac- 
cused, is  not  shown.  If,  as  the  confessions  of  the  accused 
indicate,  he  was  not  only  her  associate,  but  the  originator  of 
the  crime,  naturally,  on  hearing  of  the  intention  to  arrest 
her  for  the  offense,  he  would  seek  a  conversation  with  her 
before  the  arrest  was  made,  and  that  conversation  he  would 
seek  to  conduct  so  that  it  could  not  be  heard  by  others. 
The  subject  of  the  conversation  would  be  the  anticipated 
arrest,  and  entreaty,  persuasion,  threats  or  commands  would 
be  employed  to  keep  her  from  purposely  or  by  inadvertence 
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disclosing  their  mutual  guilt.  Considering  the  circum- 
stances, we  cannot  saj  this  evidence  had  not  a  relevancy  to 
the  main  and  material  fact  If  these  repeated  and  hasty 
visits,  and  this  wliisj)ered  conversation,  and  earnest  com- 
mand to  silence,  were  not  caused  by  the  anticipated  arrest, 
and  referred  to  any  other  matter  than  the  cause  of  the  ar- 
rest, or  if  the  command  to  silence  was  because  of  an  appre- 
hension that  the  accused,  though  innocent,  might  unwarily 
involve  herself  by  her  conversations  with  others,  the  facts 
could  have  been  shown,  and  the  evidence  deprived  of  all  in- 
jurious tendency. 

The  second  charge  requested  is  too  involved  and  indeter- 
minate for  us  to  ascertain  with  any  certainty  the  proposition 
it  is  int(>nded  to  assert     The  court  properly  refused  to  give  it 

For  the  error  in  rendering  judgment  on  the  insufficient 
verdict,  the  judgment  must  be  reversed  and  the  cause  re- 
manded. The  prisoner  will  remain  in  custody  until  dis- 
charged by  due  course  of  law. 


Levert,  Ex'trx,  v.  Read,  Ex'or,  et  al, 

SetUement  of  Insdccnt  Edate. 

1.  Filmg  of  claim;  icliai  sufficient. — A  claim  duly  verified,  filed  in  the  pro- 
bate court  against  a  decedent's  astate,  within  proper  time  after  the  report,  but 
before  the  declaration  of  insolvency,  ucied  not  be  again  filed  afterwards,  to  save 
it  Irom  the  bar  of  the  statute  of  non  claim  under  §  2100  of  Revised  Code. 

2.  Case  ocerraled. — The  case  of  Clements  v.  Xclson,  4.C)  Ala.  634,  overruled  so 
far  as  it  conflicts  with  the  decision  in  this  case. 

Appeal  from  Madison  Probate  Court 

This  is  an  appeal  by  appellant,  Levert,  from  an  order  of 
the  probate  court  rejecting  and  denying  a  claim  held  by  her 
against  the  insolvent  estate  of  John  Read,  deceased. 

Letters  testamentary  were  granted  to  John  B.  Bead  upon 
the  estate  of  the  deceased  on  the  26th  day  of  April,  1861. 
On  the  18th  day  of  September,  1866,  Francis  J.  Levert, 
appellant's  testator,  filed  and  registered  in  the  probate  judge's 
office,  a  duly  verified,  claim  against  said  estate,  which  had 
been  duly  presented  to  the  executor,  on  the  '21st  September, 
1861.  This  filing  was  after  the  report,  but  before  the  declar- 
ation of  insolvency. 

On  a  settlement  and  partial  distribution  of  the  estate,  had 
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in  the  probate  court  on  tlie  16th  day  of  September,  1874, 
other  creditors  who  had  filed  claims  against  the  estate,  ob- 
jected to  the  allowance  of  appellant's  claim,  on  the  gi-ound 
that  it  had  not  been  filed  in  the  court  within  nine  months 
after  the  declaration  of  insolvency. 

It  was  proved,  in  this  connection,  that  "the  claim  had 
been  in  the  oifice  of  the  judge  of  probate,  continuously  from 
its  filing  on  the  18th  day  of  September,  1866,  and  had  been 
transcribed  in  a  book  kept  in  the  ofiice  of  said  judge  of  pro- 
bate, entitled  docket  of  insolvent  claims,  together  with  all 
other  claims  against  said  insolvent  estate,  and  in  which  all 
claims  filed  against  solvent  estates  were  also  registered,  as 
well  as  claims  against  insolvent  estates." 

This  being  all  the  evidence,  the  court  disallowed  and  re- 
jected the  claim,  and  Levert  duly  excepted. 

Beikne,  Humes  &  Gordon,  for  appellant. 

James  Eobinson,  contra. 

STONE,  J. — "We  are  satisfied  that  Mrs.  Levert,  in  filing 
the  claim  verified,  as  shown  in  this  record,  did  so  with  a 
view  to  a  compliance  with  the  requirements  of  §  2196  of 
Eevised  Code.  The  claim  was  properly  docketed  as  an  in- 
solvent claim — was  placed  among  the  other  claims  filed 
against  the  insolvent  estate — and  we  think  it  should  have 
been  alloAved. — Norvilh  v.  I^F^'fo'ams,  35  Ala.  551.  We  approve 
and  adopt  the  argument  of  appellant's  counsel  in  Clement  v. 
Nelson,  46  Ala.  634. 

The  case  of  Clement  v.  Nelson,  46  Ala.  634,  so  far  as  the 
same  is  in  conflict  with  this  opinion,  is  overruled. 

Reversed  and  remanded. 

The  following  is  the  argument  referred  to  : 

Pettus  &  Dawson,  for  appellant.— We  have  not  seen  any 
case  in  which  this  identical  point  which  here  arises  has  been 
decided.  The  appellee  insists  that  thougli  the  claim  was  on 
file  and  regularly  docketed  from  the  d.ay  the  estate  was 
declared  insolvent  to  the  day  of  settlement,  it  was  not  placed 
on  file  after  the  declaration  of  insolvency.  In  construing  a 
statute,  the  court  does  not  confine  its  consideration  to  the 
mere  letter,  but  looks  also  to  thp  "  reason  of  the  rule,"  and 
the  intent  of  the  law-maker.  In  the  act  requiring  claims 
to  be  filed  within  nine  months  after  decree  of  insolvency,  the 
intention  was  to  give  all  parties  interested  an  early  oppor- 
tunity of  examining  and  contesting  aU  claims.  Here  the 
claim  was  on  file  and  on  the  docket  of  daims  against  that  estate 

Vol.  liv. 
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during  all  the  time  allowed  for  filing  claims.  No  one  could 
have  examined  the  file  or  docket  without  noticing  this  claim. 
Can  the  law  require  the  useless  formality  of  taking  tliis  claim 
off  the  file,  and  again  putting  it  back  on  the  file  ?  Or  of 
taking  it  off  the  docket,  where  it  was  regularly  docketed,  and 
putting  it  on  again? 

But  it  is  said  that  this  claim  was  not  called  to  the  attention 
of  the  judge  after  the  estate  was  declared  insolvent.  The 
claim  was  in  his  custody,  "filed'"  by  him,  and  it  was 
by  the  Judge  placed  on  the  docket  of  claims  against  this 
estate,  with  the  name  of  the  claimant,  the  date,  amount, 
and  nature  of  the  claim,  and  it  so  continued  in  the 
custody  of  the  judge  and  on  the  docket  during  aU  at  the 
nine  months. 

The  spirit  and  meaning  of  the  law  seems  to  be,  that 
persons  having  claims  against  insolvent  estates  shall  be 
allowed  all  the  time  from  the  grant  of  letters  until  nine 
months  after  the  declaration  of  insolvency,  to  file  their 
claims,  but  no  more. 

If  the  court  will  consider  the  meaning  of  the  word  "  tvithin," 
as  used  in  this  statute,  it  is  obviously  intended  to  operate 
merely  as  a  statute  of  limitation,  and  limits  the  time  beyond 
which  claims  shall  not  be  filed.  The  appellee  would  limit 
the  meaning  of  the  word  "within"  to  its  most  literal  and 
limited  sense.  Mr.  Webster's  first  definition  of  this  word  is: 
"In  the  inner  part";  his  second  definition  is:  "In  the  limit 
or  compass  of,  not  l)eyond,  used  of  place  and  time  " ;  his  fifth 
definition  is :  "Not  later  than."  The  first  or  primitive  mean- 
ing would  not  make  an}'-  sense  in  this  statute.  But  "  not 
beyond,"  "  not  later  than,"  clearly  defines  the  intent  of  the 
law-makers,  which  was  to  fix  a  time  after  which  claims  could 
not  be  filed.  By  one  statute  of  limitations,  an  action  must 
be  brought  within  six  years  after  a  note  falls  due.  This  does 
not  mean  that  it  may  not  be  brought  before  the  note  is  due, 
for  in  many  cases,  as  in  attachments,  suit  may  be  commenced 
before  the  note  is  due. 
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Malone  v.  Kelley  et  al, 

BUI  in  Equity  for  Account  and  Settlement  of  Trust,  &c. 

1.  Contract  between  parties  not  standing  in  fiduciary  relation;  what  necessary 
to  avoid;  on  whom  burden  of  proof  lies.—Vf heie  no  fiduciary  reltvtion  exists 
between  the  parties,  and  they  are  of  legal  capacity,  however  disadvanUigeous 
or  improvident  a  contract  between  them  appears,  a  court  of  equity  will  not 
relieve  against  it,  imtil  the  party  seeking  to  avoid  it,  clearly  proves  that  it  was 
the  result  of  fraud,  mistake,  surprise  or  undue  influence  practiced  upon  him . 

2.  Same,  contractbetween  parlies  standing  in  fiduciary  relation;  ichoi  avoided ; 
on  whr/m  burden  rests  of  sJiowing  its  fairness. — Where,  however,  the  legal  relation 
of  guardian  and  ward,  trustee  and  cestui  que  trust,  attorney  and  client,^  or  any 
other  relation  in  which  confidence  is  reposed  and  accepted,  or  influence 
acquired,  is  shown  to  exist,  the  law  on  principles  of  public  ix>licy  casts  on  him, 
to  whom  the  confidence  was  extended  or  who  has  acquired  influence,  whenever 
he  seeks  a  benefit  under  the  contract,  the  burden  of  proving  that  he  has  dealt 
with  the  other  party,  exactlj'  as  a  stranger  would  have  done,  taking  no  advan- 
tage of  his  iijfluence  or  knowledge,  putting  the  other  party  on  his  guard,  bring- 
ing every  thing  to  hia  knowledge  which  he  himself  knew — in  short,  the  con- 
duct of  the  guardian,  trustee,  attorney,  &c.,  seeking  to  be  benefitted  by  a  con- 
tract or  release,  must  be  such  as  to  sever  the  connection,  and  place  him  in  the 
same  circumstances  in  which  a  stranger  would  have  stood,  giving  him  no 
advantage,  save  only  whatever  of  favor  or  kindness  may  have  arisen  out  of  the 
connection. 

3.  Same  ;  release  not  distinguishable  from  any  other  contrad  made  between  par- 
ties occupying  fiduciary  relations.— A  trust  may  be  discharged  and  the  trustee 
relieved  from  all  liability  for  his  administration  of  the  trust  estate ,  by  a  release 
executed  by  the  cestui  que  trust  who  is  fully  sui  juris ;  but  such  release  can  not 
be  distinguished  from  any  other  contract  or  agreement  into  which  a  trustee 
and  cestui  que  trust  may  enter,  and  when  a  trustee  claims  the  benefit  of  it,  he  is 
bound  to  support  it  by  the  same  measure  of  proof  requisite  to  sustain  any  other 
contract  he  may  have  made  with  the  cestid  que  trust,  or  person  to  whom  he 
stands  in  a  fiduciary  relation. 

4.  Same. — In  determining  the  validity  of  transactions  between  persons 
standing  in  confidential  relations,  it  is  always  a  material  fact  that  the  cestui 
que  trust  has  had  competent  and  independent  advice  from  disinterested  persons, 
or  persons  bound  to  him  and  freed  from  all  influence  the  trustee  could  exor- 
cise— thereby  the  opportunity  for  the  exercise  of  undue  influence,  for  a  viola- 
tion of  confidence,  or  for  imi^osition,  is  lessened  ;  but  this  will  not  relieve  the 
trustee  from  the  duty  of  making  a  lull  disclosure  of  facts. 

5.  Release;  lohat  not  ground  for  avoiding. — A  release  and  settlement  between 
cestui  que  tru.st  and  trustee,  is  not  vitiated,  if  otherwise  valid,  V)ecause  the  cestui 
que  trust's  affection  and  sympathy  for  the  trustee,  who  was  a  blood  nliitive, 
prompted  the  settlement  ;  nor  because  the  trustee,,  in  the  negotiations  leading 
to  the  settlement,  he  then  being  impoverished,  promised,  if  he  became  able  in 
the  future,  to  pay  more. 

6.  Cestui  que  trust;  right  of,  where  trust  funds  are  used  in  business  by  trustee. — 
Wherever  a  trustee  uses  funds  of  the  trust  estate  in  his  own  business  or  that  of 
another,  he  will  not  be  permitted  to  derive  a  profit  therefrom,  and  the  cestui 
que  trust  may  elect  either  to  take  the  profits  or  to  insist  on  the  corpus  of  the 
fund  and  interest,  released  from  the  loss  or  profit  made  in  the  business  ;  the 
election,  however,  must  cover  the  whole  period  the  trust  funds  were  employed 
in  the  one  business;  the  cestui  que  trust,  in  general,  can  not  take  profits  lor  one 
part  of  the  time  and  interest  for  the  other. 

Vol.  uv. 
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7.  Scnne;  icliat  will  not  excuse  use  of  trust  funds  by  trustee  in  his  own  husiness . 
Where  the  will  of  the  testatoz",  under  which  a  trust  arose,  gives  no  power  to 
the  trustee  to  use  trust  funds  in  a  partnership,  retaining  all  profits  over  inter- 
est, the  trustee  can  not  claim  profits  or  justify  such  use  of  the  trust  funds,  by 
oral  proof  that  the  funds  were  thus  used  in  pursuance  of  verbal  instructions 
of  the  testator  before  his  death. 

Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  by  the  appellees,  Laura  Kel- 
ley and  her  husband,  against  the  appellant,  Malone,  who 
was  trustee  for  said  Laura  under  the  will  of  her  father,  Drury 
Malone,  deceased,  for  an  account  and  settlement  of  his  trust, 
and  to  vacate  and  annul  a  release  she  had  given  Malone. 

The  defense  relied  on  was  a  release  and  settlement  had  with 
the  cestui  que  trust  and  her  husband,  shortly  after  she  became 
of  age,  upon  which  event  the  trust,  by  its  terms,  terminated. 
This  release  was  assailed  by  the  appellees  as  obtained  by 
fraud  and  undue  influence,  and  the  evidence  introduced  was 
mainly  directed  to  that  question.  The  evidence  is  volumin- 
ous, and  the  substance  of  much  of  it  is  stated  in  the  opinion. 
It  is  only  necessary  here  to  set  out  the  main  facts  of  the  case, 
which  were  as  follows : 

Drury  Malone,  father  of  appellee,  Laura,  died  in  Mobile 
in  the  year  1847,  when  she  was  about  two  years  old,  lea"\dng 
a  large  estate,  which  he  devised  to  his  widow  and  the  appel- 
lant, his  brother,  in  trust  for  said  Laura  and  her  brother, 
and  empowered  him,  among  other  things,  "  to  manage  and 
dispose  of  the  property  until  they  should  respectively  come 
of  age,"  as  he  deemed  best.  Drury  Malone,  at  the  time  of 
his  death,  was  a  commission  merchant  in  Mobile,  having 
most  of  his  estate  invested  in  that  business,  and  the  appel- 
lant succeeded  him  in  the  business.  The  executors  probated 
the  will,  and  after  settling  the  estate  in  the  probate  court  a 
considerable  sum  remained  belonging  to  appellee,  Laura, 
which  was  delivered  to  appellant,  who  had  it  passed  to  his 
credit  on  the  firm  books,  and  used  it  in  that  business,  until 
under  the  advice  of  counsel  he  invested  the  funds  in  Confed- 
erate securities,  in  the  year  1863  or  1864  Neither  at  the 
date  of  the  investment  nor  since  that  time,  up  to  complain- 
ant's reaching  majority,  were  there  any  profits ;  for  the  le- 
sults  of  the  war  had  exhausted  the  capital  and  profits,  or 
reduced  it  to  an  inconsiderable  sum,  compared  with  what  it 
originally  was.  Although  there  were  several  changes  in  the 
partnership  during  the  period  the  trust  funds  were  used  in 
its  business,  there  was  no  settlement  of  accounts  and  ascer- 
tainment of  profits  and  losses,  and  the  business  of  the  firm 
continued  substantially  as  though  there  had  been  no  change 
in  its   membership.     The  appellant  introduced   some   oral 
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proof  to  show  that  he  used  the  trust  funds  in  the  firm  busi- 
ness in  pursuance  of  directions  from  the  testator,  with  the 
understanding  that  he  was  to  have  all  profits  above  interest. 

Appellee,  Laura,  after  the  death  of  her  father,  resided  with 
her  mother,  and  upon  her  marriage,  mth  her  mother  and  step- 
father, until  her  own  marriage  with  W.  H.  Kelly  in  1863, 
at  which  time  the  family  resided  in  Marengo  county.  In  1865 
she  returned  to  Mobile,  where  appellant  lived,  and  upon  ask- 
ing money  on  account  of  the  trust  from  appellant,  he  informed 
her  of  the  loss  of  her  fortune,  by  the  investment  in  Confeder- 
ate securities.  After  this  she  employed  an  able  sohcitor  to 
look  into  the  matter,  and  afterwards,  on  attaining  her  major- 
ity in  May,  1866,  he  commenced  negotiations  with  appellant 
for  a  settlement.  Appellant  furnished  appellee's  counsel  an 
account,  charging  himself  as  trustee  with  aU  moneys  received, 
and  claiming  various  credits,  including  one  for  the  amount 
invested  in  Confederate  securities ;  as  to  the  correctness  of 
the  account,  save  as  to  the  investment  in  Confederate  secur- 
ities, there  seems  to  have  been  no  dispute.  After  consulta- 
tion between  the  solicitors  of  the  parties,  it  was  agreed  that 
$18,500  (about  one-half  of  the  amount  claimed  of  appellant,) 
would  be  advised  by  them  as  the  basis  of  settlement.  Appel- 
lant, however,  rejected  this  proposition.  Appellee's  solicitor 
was  informed  of  this,  and  that  Malone  would  go  to  see  the 
appellee,  Laura,  who  was  then  with  her  mother  and  step- 
father at  Sommerville,  about  three  miles  from  Mobile,  and 
endeavor  to  effect  a  settlement  with  her.  The  solicitor  im- 
mediately informed  appellee's  husband,  who  sent  a  note  for- 
bidding the  interview,  but  it  had  taken  place  before  the  note 
was  received. 

What  took  place  at  this  interview  is  stated  in  the  opinion, 
and  after  discussion  about  the  matter,  appellee  agreed,  ver- 
bally, to  accept  $2,000  in  cash  and  Malone's  note  with  sure- 
ties for  $10,000  additional,  payable  in  one  and  two  years  with 
interest,  and  promising  to  write  him  next  day.  On  the  third 
day  she  wrote  Mr.  Malone  the  following  letter : 

Sommerville,  June  20th,  1866. 

WTy  Dear  Uncle — I  have  reflected  seriously  on  the  conver- 
sation we  had  together  on  Monday.  I  have  thought  it  would 
not  be  improper  in  me  to  suggest  a  slight  change  in  the  set- 
tlement of  our  matters,  I  wish  you  to  understand,  however, 
if  you  will  not  agree  to  the  proposition  I  now  make,  your 
refusal  will  not  affect  the  contract  in  the  least. 

I  feel  it  my  duty,  as  your  niece,  to  be  candid  with  you,  and 
state  to  you  freely  and  honestly  my  opinion.  I  have  to  pro- 
pose that  you  pay  the  lawyer's  fee,  wliich  will  be  quite  large. 

Vol,  liiv. 
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It  was  the  advice  of  my  mother  throughout  to  ask  of  you 
$15,000.  You  proposed  $12,000,  which  I  accepted.  Can  you 
not  favor  ma's  [proposition  |  so  far  as  to  make  good  to  me 
$12,000,  and  pay  the  lawyer's  fee  or  provide  me  with  means 
to  pay  it. 

I  now  write  to  my  attorney  your  proposition,  and  my  con- 
sent thereto.  I  beg  you,  in  the  settlement  with  him,  to  pro- 
vide the  means,  over  twelve  thousand  dollars,  to  pay  his 
fee.  Your  loving  niece,  L.  E.  Kelley. 

On  the  same  day,  she  sent  her  counsel  the  following  letter : 

SoMMERViLLE,  Junc  20th,  1866. 

Dear  Sir — My  uncle,  J.  B.  Malone,  proposes  to  settle  with 
me  on  the  following  terms  :  Twelve  thousand  dollars,  secured 
to  me  in  payment  of  $2,000  cash,  and  ten  thousand  dollars 
payable  in  one  and  two  years,  with  interest,  notes  to  be 
secured  by  two  or  more  names.  I  accede  to  this,  and  request 
you  to  act  accordingly.  You  might  require  the  names  of  C. 
K.  Foote  and  C.  G.  Richards,  and  any  other  name  he  may 
propose,  though  I  will  be  satisfied  with  the  above  as  security. 
Although  I  agreed  to  accept  the  proposition  made  by  my 
uncle,  yet  I  thought  it  but  fair  to  request  him  to  allow  me  a 
sufficiency  to  pay  your  fee,  over  and  above  $12,000.  In  the 
settlement  with  him  make  known  this  my  request,  and  urge 
upon  him  the  propriety  and  justice  of  this  course.  Perhaps 
he  may  be  induced  to  grant  my   petition. 

Eespectfully,  L.  E.  Kelley. 

P.  S. — I  can  not  send  this  without  expressing,  in  a  few 
words,  my  heartfelt  thanks  for  the  great  interest  you  have 
taken  in  this  matter,  and  only  wish  I  had  settled  it  with  your 
entire  approbation ;  but  my  heart,  woman  like,  made  me 
decide  it  hastily.  Respectfully,  L.  E.  Kelley. 

Malone  yielded  to  the  demand  for  the  additional  thousand 
dollars,  and  included  the  amount  in  the  notes.  Appellant's 
counsel  drew  up  a  receipt,  which  was  examined  by  appellee's 
solicitor,  who  sent  it  to  her,  and  it  was  returned  signed  by 
her  and  her  husband,  in  the  presence  of  two  witnesses. 

This  agreement,  or  receipt,  was  as  follows : 

"Received  of  James  B.  Malone  two  thousand  dollars  in 
cash,  and  his  two  promissory  notes,  with  Charles  K.  Foote 
and  Charles  G.  Richards  as  securities,  of  even  date  with  this 
receipt,  one  for  six  thousand  eight  hundred  and  eighty  dol- 
lars, payable  on  or  before  the  20th  day  of  June  next,  the  other 
for  five  thousand  four  hundred  dollars,  payable  on  or  before 
the  20tli  of  Juno,  1808  ;  each  note  payable  to  the  undersigned 
William  H.  Kelley,  jr.,  as  trustee  of  his  wife,  the  undersigned 
Laura  E.,  and  for  her  sole  and  separate  use.     Said  payment. 
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and  notes  are  in  full  satisfaction  and  compromise  of  all 
claims  on  said  James  B.  Malone  as  trustee  of  said  Laura  E. 
under  the  will  of  her  deceased  father,  Drury  R.  Malone,  and 
after  statement  of  his  accounts  by  said  James  B.  Malone, 
and  full  examination  and  understanding  of  the  undersigned. 
No  question  has  been  made  between  the  parties  as  to  the 
items  of  the  account,  except  as  to  the  credits  to  said  James 
B.  Malone  for  investment  in  securities  of  the  late  Confeder- 
ate States ;  and  this  has  been  settled  and  compromised  by 
said  James  B.  making  the  above  payment,  and  giving  the 
above  notes  in  full  settlement  of  his  liability  as  trustee  for 
the  said  Laura  E.  under  the  will  of  her  said  deceased 
father. 

Given  under  our  hands  the  20th  day  of  June,  1866." 

The  cash  payment  was  made  and  notes  executed,  as  therein 
recited,  and  these  were  paid  at  maturity.  This  bill  was  filed 
nearly  eight  years  after  the  settlement  was  made.  It  is  stated 
as  a  reason  for  not  filing  it  earlier,  that  appellee  relied  on  appel- 
lant's promise  to  pay  more  when  able,  and  her  husband  would 
not  sooner  consent  to  join  with  her  in  the  suit,  and  without 
his  consent  her  solicitor  refused  to  act  in  the  matter. 

The  cause  was  submitted  for  final  decree  on  bill,  answer 
and  proofs,  and  the  chancellor  rendered  a  decree  annulling 
the  release,  granting  the  relief  prayed,  and  directing  a  refer- 
ence to  the  register  to  state  the  account.  This  decree  is  now 
assigned  for  error. 

Egbert  H.  Smith,  D.  C.  Andeeson,  and  Watts  &  "Watts, 
for  appellant. — Whether  Mrs.  Kelley's  estate  was  a  statutory 
or  an  equitable  estate,  she  could  have  sued  independently  of 
her  husband  or  made  him  a  defendant. — Roper  v.  Roper,  29 
Ala.  247 ;  2  Brick.  Dig.  p.  86.  Her  husband's  unwillingness 
to  sue  is  no  excuse  for  acquiescing  in  the  settlement  for  so 
many  years.  "  A  man  who,  with  full  knowledge  of  the  case, 
does  not  complain,  but  deals  with  his  opponent  as  though  he 
had  no  case  against  him,  builds  up,  from  day  to  day,  a  wall 
of  protection  for  such  opponent,  which  will  probably  defeat 
any  future  attack  upon  him." — 2  Porter,  58 ;  5  Ala.  90  ;  17 
Wallace,  78 ;  96  Eng.  Com.  Law,  148 ;  5  Beavan,  444. 

II.  The  natural  relation  of  the  parties,  as  uncle  and  niece, 
and  the  pecuhar  history  and  nature  of  the  debt,  and  the  ex- 
tent and  liability  of  the  trustee,  made  it  a  proper  subject  of 
settlement  by  compromise.  It  cannot  be  assumed  with  any 
show  of  reason  or  propriety,  that  the  trustee  ought  to  be 
held  to  the  strictest  and  most  rigid  rules  of  liability.  Such 
contracts  and  settlements  are  favored  in  our  courts. — 3Iofley 
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V.  3Iotletj,  45  Ala.  555  ;  Kirby  v.  Taylor,  6  John.  Ch.  242  ;  Bil- 
lingslea  v.  Ware,  32  Ala.  415. 

III.  The  investment  in  Confederate  money  was  really  the 
only  disputed  question.  The  court  once  held  that  the  trus- 
tee was  not  liable  for  an  investment  thus  made. —  Wats-on  v. 
State,  40  Ala.  42. 

The  trustee  did  not  conceal  any  thing  from  the  appellee. 
She  had  eminent  counsel.  He  was  informed  of  all  the  facts, 
and  from  him  appellee  knew  all  her  rights.  With  a  full 
knowledge  of  them  she  voluntarily  and  deliberately  made 
the  settlement,  without  any  undue  influence,  fraud  or  con- 
cealment on  the  part  of  the  appellant,  and  cannot  now  be 
heard  in  a  court  of  equity  to  deny  force  to  her  OAvn  intelli- 
gent and  voluntary  act. —  Uhlick  v.  Mulhlr,  61  Illinois,  499. 
After  the  employment  of  counsel,  she  stood  in  the  relation 
of  litigant  "  at  arm's  length  "  against  appellant,  (5  Ala.  90,) 
even  if  the  fiduciary  relation  had  not,  before  that  time,  ceased 
to  exert  any  influence.  The  burden  of  proof  rests  on  her  to 
make  out  her  case. — Kirby  v.  Taylor,  6  Johnson  Ch.  supra. 

GoLDTHWAiTE  &  Taylor,  contm. — Appellee's  estate  was  an 
equitable  estate.  It  was  created  by  will,  taking  effect  in 
184:7.— Hardy  v.  Boaz,  29  Ala.  168 ;  19  Ala.  373. 

II.  If  it  be  admitted  appellant  had  a  statutory  estate,  she 
could  not  be  barred  of  her  action  in  this  case  ;  express  trusts, 
peculiarly  the  subjects  of  equitable  jurisdiction,  are  not 
barred  by  the  statute  of  limitations. — 8  Porter,  211 ;  14  Ala. 
315 ;  32  Ala.  314 ;  33  Ala.  357.  The  statute  of  limitations 
does  not  run  against  a  married  woman's  equitable  estate  un- 
til she  becomes  discovert,  and  so  long  as  the  statute  does  not 
run,  the  staleness  of  the  demand  cannot  prejudice  her. — 
6  Ala.  589  ;  2  Brickell's  Dig.  §  159. 

III.  Eules  of  public  policy  require  such  transactions  as 
this,  to  be  "  scrutmized  with  a  jealousy  almost  invincible." 
9  Vesey,  297  ;  13  Vesey,  52 ;  18  Vesey,  126  ;  Story's  Eq.  Vol. 
1,  §  317  ;  Perry  on  Trusts,  §  200  ;  Kerr  on  Frauds,  177. 

IV.  The  evidence  shows  that  appellant  did  not,  in  the 
language  of  the  authorities,  place  himself  in  the  attitude  of 
a  stranger.  He  made  no  disclosure  of  his  use  of  the  trust 
funds  in  his  business.  He  never  made  any  settlement  of  the 
trust  estate.  Failing  to  accomplish  his  purpose  with  appel- 
lee's counsel,  appellant  hurrieclly  shifts  the  negotiations  and 
pleads  with  the  cesfin  que  trnst  herself,  in  the  aljsence  of  her 
husband,  to  release  him  from  payment  of  the  amount  her 
counsel  thought  just,  urging  his  ruin  and  poverty,  promising 
to  pay  more  when  able,  using  the  influence  he  had  acquired 
to  enlist  appellee's  feelings  and  sympathy  to  procure  a  set- 
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tlement,  wliich,  as  her  trustee,  he  should  have  left  to  be  con- 
ducted by  her  attorney. 

BRICKELL,  C.  J.— The  bill  was  filed  by  the  appeUees, 
against  the  appellant,  who  was  a  trustee  for  the  appellee, 
Xiaura  E.,  under  the  will  of  her  father,  for  an  account  and 
settlement  of  the  trust.  The  defense  made  by  the  appellant 
is,  that  in  1866,  soon  after  the  cestui  que  trust  became  of  full 
age,  which  was  the  period  appointed  for  the  termination  of 
the  trust,  there  was  an  adjustment  and  settlement  of  his  ac- 
counts, and  a  release  executed  by  her  and  her  husband,  ac- 
knowledging full  satisfaction,  and  discharging  him  from  all 
further  liability.  The  release  is  impeached  by  the  appellees, 
as  having  been  obtained  by  fraud  and  undue  influence,  and 
the  appellant  aJ0S.rms  not  only  its  fairness  and  validity,  but 
its  subsequent  confirmation  by  the  appellees,  their  acquies- 
cence in  it,  and  relies  upon  the  lapse  of  time,  and  the  statute 
of  limitations,  as  constituting  a  bar  to  the  relief  sought.  Near 
eight  years  elapsed  after  the  settlement  was  made,  and  the  re- 
lease executed,  before  the  biU  was  filed,  or  any  complaint 
made  of  the  settlement,  which  was  communicated  to  the  ap- 
pellant. The  money  the  appellant  agreed  to  pay  on  the  set- 
tlement, and  in  consideration  of  the  release,  was  payable 
chiefly  in  two  annual  installments,  and  for  these  appellant 
made  his  promissory  notes,  with  surety,  which  were  payable 
to  the  appellee,  William  H.,  as  trustee  for  his  wife,  and  were 
paid  to  him  as  they  became  due. 

Any  contract  or  agreement  into  which  a  party  is  lured  by 
fraud,  or  into  which  he  is  drawn  by  surprise  or  mistake,  su- 
perinduced by  the  party  with  whom  he  contracts,  or  which 
is  extorted  by  the  undue  influence  of  the  party  claiming  the 
benefit  of  it,  is  vicious  and  will  be  annulled.  When  no  fidu- 
ciary relation  exists  between  the  parties,  and  they  are  of 
legal  capacity,  however  improvident  or  disadvantageous  the 
contract  may  appear,  though  marked  by  folly  or  indiscretion, 
it  must  stand  until  the  party  seeking  to  escape  its  obligation 
clearly  proves  that  it  was  the  result  of  fraud,  mistake  or  sur- 
prise, or  undue  influence  practiced  upon  him. — Judge  v.  Wil- 
kins,  19  Ala.  765.  If,  however,  either  of  the  known  legal  re- 
lations, of  guardian  and  ward,  trustee  and  cestui  que  trusty 
attorney  and  client,  or  any  other  relation,  in  which  confidence 
is  reposed  and  accepted,  or  influence  acquired,  exists  be- 
tween the  parties,  on  him  to  whom  the  confidence  is  extended 

Note. — This  case  was  ably  argued  by  counsel  on  both  sides,  who  filed  elab- 
orate printed  briefs.  As  the  briefs  are  mainly  devoted  to  a  discussion  and 
statement  of  the  evidence,  it  is  not  possible  to  condense  them  satisfactorily, 
and  their  length  forbids  their  insertion  In  exlenso. 
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and  who  has  acquired  the  influence,  if  he  claims  the  benefit 
of  the  contract,  the  law,  on  a  principle  of  public  policy,  casts 
the  duty  of  proving  its  fairness,  and  that  it  is  untainted  by 
a  violation  of  the  confidence  reposed,  or  an  undue  exercise 
of  the  influence  of  the  relation.  The  principle  is  thus  stated 
by  Lord  Brougham,  in  liwfiier  v.  Athyns,  3  Myl.  &  Keene  135, 
(iO  Eng.  Ch.  Kep.)  :  "There  are  certain  relations  known  to 
the  law,  as  attorney,  guardian,  trustee,  if  a  person  standing 
in  these  relations  to  client,  ward  or  cestui  que  tnist,  takes  a 
gift,  or  makes  a  bargain,  the  proof  lies  upon  him,  that  he 
has  dealt  with  the  other  party,  the  client,  ward.  i^'C,  exactly 
as  a  stranger  would  have  done,  taking  no  advantage  of  his 
influence  or  knowledge,  putting  the  other  party  on  his  guard, 
bringing  everything  to  his  knowledge  which  he  himself  knew. 
Li  short,  the  rule,  rightly  considered,  is,  that  the  person 
standing  in  such  relation,  must,  before  he  can  take  a  gift,  or 
even  enter  into  a  transaction,  place  himself  exactly  in  the 
same  position  as  a  stranger  would  have  been  in,  so  that  he 
may  gain  no  other  advantage  whatever  from  his  relation  to 
the  other  party,  beyond  what  may  be  the  natural  and  un- 
avoidable consequence  arising -out  of  the  relation."  Again, 
"  in  a  word,  standing  in  the  relation  in  wdiich  he  stands  to 
the  other  party,  the  proof  lies  upon  him,  (whereas,  in  the 
case  of  a  stranger  it  would  lie  on  those  who  opposed  him,) 
to  show  that  he  has  placed  himself  in  the  position  of  a  stran- 
ger, that  he  has  cut  off,  as  it  were,  the  connection  which 
bound  him  to  the  party  giving  or  contracting,  and  that  noth- 
ing has  happened  wliich  might  not  have  happened  had  no 
such  connection  subsisted."  Again,  '"  the  rule  cannot  be 
laid  down  much  more  plainly  than  I  have  stated  it,  that 
when  the  known  and  defined  relation  of  attorney  and  client, 
guardian  and  ward,  trustee  and  cesini  que  trust  exists,  the 
conduct  of  the  party  benefitted  must  be  such  as  to  sever  the 
connection,  and  to  place  him  in  the  same  circumstances  in 
which  a  mere  stranger  would  have  stood,  giving  him  no  ad- 
vantage save  only  whatever  kindness  or  favor  may  have 
arisen  out  of  the  connection."  The  principle  is  thus  stated 
by  Collier,  C.  J.,  in  Juzcni  v.  Touhiiin,  9  Ala.  684 :  "Where 
there  is  a  peculiar  relation  of  a  confidential  and  fiduciary 
character,  as  principal  and  agent,  trustee  and  cestui  que  trust, 
(fee,  to  prevent  the  undue  advantage  which  the  situation  of 
one  of  the  parties  gives  him  over  the  other,  the  law  requires 
the  utmost  degree  of  good  faith  in  all  transactions  between 
them.  If,  in  such  case,  there  is  any  misrepresentation  or 
concealment  of  any  material  fact,  or  any  jnst  suspicion  of 
artifice,  or  undue  influence,  courts  of  ec[uity  will  interpose, 
and  pronounce  the  transaction  void,  and  so  far  as  possible 
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restore  the  parties  to  their  original  rights."  In  Johnson  v. 
Johnson,  5  Ala.  94,  Ormond,  J.,  states  the  principle  in  these 
words :  "  Contracts  made  by  persons,  between  whom  the  re- 
lation of  trustee  and  cestui  que  trust  exists,  are  viewed  with 
so  much  jealousy  by  courts  of  chancery  that  they  are  void- 
able by  the  latter,  if  within  a  reasonable  time  he  seeks  to 
set  the  contract  aside,  and  can  be  supported  only  when  the 
trustee,  previous  to  the  contract,  has  made  such  a  full  dis- 
closure of  all  the  facts  and  circumstances  which  have  come 
to  his  knowledge  as  trustee  to  the  cestui  que  trust,  as  to  ena- 
ble the  latter  to  deal  on  equal  terms."  Further,  Jie  says : 
"  The  superior  knowledge  of  the  subject  of  the  contract,  and 
the  control  which  one  of  the  parties  has  always  been  accus- 
tomed to  exercise  over  the  other,  prevents  that  contestation 
between  the  parties  which  is  the  principal,  if  not  the  only, 
security  against  unfair  dealing.  In  such  cases,  the  parties 
do  not  meet  on  equal  terms,  and  it  is  almost,  if  not  quite,  a 
matter  of  course  to  open  the  account,  or  set  aside  the  con- 
tract, if  seasonably  applied  for,  even  when  there  has  been  no 
fraud  or  circumvention,  if  a  reasonable  doubt  exists  of  the 
justice  of  the  account."  The  principle  does  not  incapacitate 
parties  standing  in  these  relations  from  contracting.  Trans- 
actions between  them,  or  contracts  into  which  they  may  en- 
ter, are  not  necessarily  void  or  voidable.  The  doctrine  of 
courts  of  equity  is  satisfied  when  it  clearly  appears  the  con- 
fidence reposed  has  not  been  betrayed,  and  the  influence  ac- 
quired has  been  "kept  free  from  the  taint  of  selfish  inter- 
est."— Kerr  on-  Fraud,  151. 

A  trust  may  be  discharged,  and  the  trustee  relieved  from 
all  liability  for  his  administration  of  the  trust  estate  by  a 
release  executed  by  the  cestui  que  trust,  who  is  fully  sui  juris. 
Such  release  cannot  be  distinguished  from  any  other  contract 
or  agreement  into  which  trustee  and  cestui  que  trust  may  en- 
ter. If  it  is  made  soon  after  the  expiration  of  the  time  ap- 
pointed for  the  continuance  of  the  trust,  and  immediately  on 
the  emancipation  of  the  cestui  que  trust  from  the  disability  of 
infancy,  as  was  the  release  now  relied  on,  it  will  not  be  sus- 
tained, unless  the  trustee  shows  affirmatively  that  it  was  exe- 
cuted with  full  knowledge  of  all  the  circumstances,  after  suf- 
ficient deliberation  and  ample  opportunity  of  investigating 
all  the  accounts  and  transactions  connected  with  the  trust. 
Hill  on  Trustees,  900  ;  Perry  on  Trusts,  §  851 ;  1  Story's  Eq. 
(Redfield's  Ed.)  §  322  a  ;  Wedderburn  v.  Wedderhurn,  4  Myl. 
&  Cr.  40  (18  Eng.  Ch.  Rep.)  ;  Johnson  v.  Johnson,  5  Ala.  90. 

The  facts  of  this  case  do  not  permit  us  to  doubt  that  the 
settlement  and  release  on  which  the  appellant  relies  as  a  bar 
to  the  relief  sought,  must  be  supported.     We  do  not  concur 
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with  the  counsel  for  the  appellant  in  the  proposition,  that 
when  they  were  entered  into  the  relation  of  the  parties  had 
been  changed  from  that  of  trustee  and  cestui  que  trust  into 
that  of  threatening  litigants.  The  trust  was  created  when 
the  cestui  que  trust  was  a  mere  infant,  not  two  years  of  age, 
by  the  will  of  her  father,  the  brother  of  the  trustee.  The 
manner  and  terms  of  its  creation  is  the  most  satisfactory 
evidence  of  the  unbounded  confidence  the  testator  had  in  the 
trustee.  Though  the  cestui  que  trust  resided  Avith  her  mother, 
to  whom  her  guardianship  was  committed,  and  the  only  per- 
sonal intercourse  between  her  and  the  trustee,  was  such  as 
would  be  expected  from  their  consanguinity,  if  no  other  re- 
lation had  existed,  it  cannot  be  doubted  that  she  bore  to 
him  all  the  aflection  springing  from  the  natural  ties  by  which 
they  were  bound,  and  reposed  in  him  large  trust  and  confi- 
dence. The  letter  signifying  her  acceptance  of  the  settle- 
ment, now  adduced  as  evidence  that  she  freely  and  intelli- 
gently entered  into  the  transaction,  is  clear  evidence  of  her 
affection  and  trust.  It  could  not  have  been  written  more 
delicately,  affectionately  and  confidingly.  Though,  as  it 
states,  she  has  been  advised  by  her  mother  to  ask  fifteen 
thousand  dollars  in  satisfaction  and  compromise  of  the  trus- 
tee's liabilities,  he  had  proposed  twelve  thousand  dollars, 
which  she  had  determined  to  accept.  As  a  favor  to  her,  she 
suggests  that  in  addition  he  pay  the  fee  of  her  counsel,  so 
that  she  may  realize  the  whole  sum  he  had  offered,  distinct- 
ly stating,  however,  that  his  refusal  will  not  affect  the  agree- 
ment which  had  been  proposed.  Of  her  affection,  and  of 
the  trust  and  confidence  she  reposed  in  him,  the  appellant 
had  not  then  a  doubt.  When  informed  by  one  of  his  coun- 
sel that  he  had  suggested  the  payment  of  eighteen  thousand 
five  hundred  dollars  in  compromise  and  settlement,  though 
negotiations  had  been  for  a  month  pending,  and  the  subject 
of  conference  and  discussion  with  their  respective  counsel, 
though  up  to  that  time  he  had  sought  no  personal  interview 
with  her,  and  had  been  content  to  leave  the  matter  with  the 
counsel,  declaring  his  inability  to  pay  a  sum  so  large ;  he 
said  "  he  would  go  out  and  see  his  niece  about  it."  The  evi- 
dence fully  acquits  him  of  seeking  this  interview  for  any  im- 
proper purpose.  It  was  not,  as  is  suggested  in  the  argument 
of  counsel,  sought  clandestinely,  but  openly,  with  the  knowl- 
edge of  the  counsel  of  the  cestui  que  trust,  who  communicated 
the  fact  that  it  was  intended  to  her  husband,  who  (without 
the  knowledge  of  the  appellant)  endeavored  to  prevent  it  by 
a  note  to  his  mother-in-law  forbidding  it,  which  was  not  re- 
ceived until  the  interview  had  partially  occurred.  Consider- 
ing the  appellant's  age,  his  relationship,  and  the  disinclina- 


542  SUPREME  COURT  [Dec.  Term, 

[Malone  v.  Kellcy  et  al.] 

tion  the  husband  had,  up  to  this  time,  shown  to  take  any  ac- 
tive part  in  tlie  settlement,  no  unfavorable  inference  should 
be  indulged,  because  the  husband  was  not  directly  informed 
of  it,  and  invited  to  be  23resent.  '  Especially  so,  when  the  in- 
ter\dew  was  to  be  had  at  the  residence  of  the  mother  and 
step-father  of  the  cestui  que  trust.  We  beheve  it  was  sought 
because  the  appellant,  relying  on  the  affection  of  his  niece, 
and  the  confidence  she  reposed  in  him,  supposed  if  she 
heard  from  his  own  lips  the  confessions  of  his  ruined  pecu- 
niary condition,  the  distress  and  embarrassment  in  wdiich 
litigation  with  her  would  involve  him  and  his  family,  the 
avowals  of  his  fidehty  in  the  discharge  of  his  duties  as  trus- 
tee, and  the  inevitable  loss  which  had  ensued,  she  would 
trust  them,  and  they  would  appeal  more  powerfully  to  her 
affection  than  if  merely  reported  to  her  by  another.  The 
affection  and  the  trust  of  which  he  did  not  doubt,  was,  as  is 
said  by  Lord  Brougham,  "  the  natural  and  unavoidable  con- 
sequence arising  out  of  the  relation  "  in  which  he  and  the 
cestui  que  trust  stood.  Advantages  will  spring  from  such  re- 
lations, and  we  would  hesitate  to  say  that  it  is  the  or  spirit 
of  the  law  to  repress  them.  Sound  pohcy,  general  utihty, 
the  prevention  of  fraud,  and  the  abuse  of  the  affection  and 
confidence  which  is  generously  and  unhesitatingly  reposed, 
require  that  when  advantages  are  obtained,  it  should  clearly 
appear  they  were  freely  and  intelligently  accorded,  and  are 
"the  mere  natural,  unavoidable  consequences  of  the  rela- 
tion." 

The  interview  was  had,  each  party  confiding  and  trusting 
in  the  other.  The  bill  abounds  with  allegations  in  reference 
to  it,  in  some  respects  directly  contradicted,  and  in  others 
unsupported  by  the  evidence.  The  serious  ill  health  of  the 
cestui  que  trust,  her  prostrate  or  nervous  condition,  vehemence 
in  the  conversation  with  her,  or  with  her  mother  in  the  con- 
versation had  with  her,  or  the  mother's  earnest  solicitations 
or  active  interference  at  that  time  in  producing  assent  to  the 
terms  of  adjustment  proposed  by  appellant,  are  not  shown, 
but  rather  negatived  by  the  evidence.  The  relation  in  which 
the  parties  stood  demanded  from  the  appellant  the  utmost 
good  faith,  and  the  utmost  truthfulness  of  statement.  We 
cannot  say  that  he  was  wanting  in  these,  or,  rather,  we  can 
affirm  from  the  evidence  that  they  characterized  the  inter- 
view, and  his  conduct  immediately  preceding  and  subsequent 
to  it.  He  did  plead  and  insist  on  the  poverty  to  which  the 
war  had  reduced  him— his  inability  to  meet  so  large  a  de- 
mand as  accounting  for  the  entire  trust  fund  and  the  inter- 
est, and  on  his  fidelity  in  the  administration  of  the  trust. 
He  did  insist  on  the  legal  validity  of  the  investment  in  Con- 
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federate  bonds,  and  did  positively  avow  his  purpose,  if  driven 
to  the  necessity,  to  resist  all  liability  for  sucli  invefJtment, 
and  did  declare  that  he  had  acted  under  the  advice  of  coun- 
sel, and  had  and  could  procure  good  counsel  to  defend  him. 
As  evidence  of  his  inclination  to  deal  not  only  fairly,  but 
even  liberally  and  generously  with  his  niece,  he  did  say  if  he 
was  able  at  any  time  in  the  future,  he  would  pay  her  ,more 
than  the  sum  then  proposed.  He  proposed  paying  her  ten 
thousand  dollars  in  satisfaction  of  all  claims  upon  him. 
She  not  manifesting  a  willingness  to  accept  this  sum,  he  pro- 
posed twelve  thousand  dollars,  two  thousand  of  which  was 
to  be  paid  in  cash,  and  the  remainder  in  two  equal  annual 
installments.  The  settlement  was  not  then  made,  or  finally 
agreed  on,  and  the  interview  closed,  with  the  understanding 
that  she  would,  the  next  day,  inform  him  of  her  final  determ- 
ination. The  appellant  did  not  urge  hasty  action,  but  left 
the  cestui  que  tru.st  free  to  deliberate  on  his  proposition,  with 
full  opf)ortunity  to  consult  with  her  husband,  her  mother, 
who  had  already  expressed  gratification  at  the  proposition 
and  willingness  to  its  acceptance,  and  with  her  step-father, 
with  whom  and  under  whose  care  she  had  resided  since  in- 
fancy. There  was  full  opportunity,  also,  for  consultation 
with  her  counsel,  if  desired,  and  the  evidence  shows  before 
the  settlement  was  concluded,  and  the  release  executed,  and 
before  there  was  any  agreement  of  legal  efiicacy,  there  was 
such  consultation,  and  there  was  advice  fi'om  all  these,  which 
the  cestui  que  truM  had  full  and  complete  option  to  pursue  if 
she  had  so  elected.  What  occurred  at  the  interview,  if  it 
had  not  been  followed  by  the  release,  and  the  payments  made 
in  consideration  of  it,  would  not,  if  the  parties  had  been 
mere  strangers,  not  connected  by  a  fiduciary  relation,  have 
been  regarded  as  more  than  a  mere  proposition  of  compro- 
mise, to  be  finally  accepted  or  rejected  in  the  future,  and  not 
conclusive  until  the  one  had  signified  willingness  to  accept, 
and  the  other  had  complied  with  its  terms.  On  this  point, 
there  is  no  material  difterence  in  the  evidence  of  tlie  <-estuA 
que  trust  and  the  trustee.  She  states  their  conversations,  tliu 
several  propositions,  and  the  last  proposition,  and  says  :  "I 
did  ]:)romise  to  inform  defendant  by  letter  of  my  final  determ- 
ination." The  trustee  says  :  "  She  signified  her  willing- 
ness to  accept  this ;  said  she  would  write  me  next  morning,'' 
It  is  material  to  keep  in  mind  that  this  was  the  result  of  the 
interview — a  mere  proposition  of  adjustment  made,  which 
the  cestui  que  trust  had  full  opportunity  to  consider,  and  full 
opportunity  to  submit,  and  did  submit  to  her  counsel,  to  her 
husband,  hf>r  mother,  and  her  step-father.  The  proposition 
was  the  subject  of  consideration  and  discussion  by  the  cestui 
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que  trust,  her  husband,  her  mother  and  her  step-father,  at 
their  own  home,  in  the  absence  of  the  trustee,  freed  from  any 
influence  he  could  exercise.  It  was  communicated  to  her 
counsel,  and  he  objected  to  its  acceptance,  expressing  the 
conviction  that  the  sum  was  inadequate,  and  that  he  could 
obtain  at  least  six,  if  not  eight  thousand  dollars  more  in  com- 
promise. They  persisting  in  a  purpose  to  accept  it,  (we 
mean  cestui  que  trust,  husband,  mother,  step-father,)  he  dis- 
claims all  responsibility  for  it,  and  without  further  interview 
or  interference  by  appellant,  it  was  accepted  and  consum- 
mated. The  communications  with  the  counsel  were  had  by 
the  mother  or  step-father,  and  the  letters  of  the  cestui  que  trust 
to  the  trustee,  accepting  the  compromise  proposed,  and  to 
her  counsel,  instructing  him  as  to  the  mode  in  which  it  should 
be  consummated,  were  borne  by  the  one  or  the  other.  These 
letters  were  written  with  the  knowledge,  and  without  dissent 
from  the  husband,  communicated  to  the  trustee,  or  to  the 
counsel,  and  it  is  now  too  late  for  him  to  say  it  was  not  with 
his  approval.  Before  they  were  written,  the  cestui  que  trust 
was  informed  her  counsel  disapproved  the  acceptance  of  the 
proposition,  and  the  reason  of  his  disapprobation.  The 
postscript  of  her  letter  to  him  clearly  admits  this.  Thank- 
ing him  for  the  interest  he  had  taken  in  the  matter,  she  re- 
grets not  having  settled  "  with  your  entire  approbation,  but 
my  heart,  woman  like,  made  me  decide  it  hastily."  She 
knew  of  his  disapprobation,  and  apologizes  for  not  following 
his  advice.  She  was  free  to  follow  it,  but  preferred  rather 
to  obey  the  impulses  of  her  heart.  If  she  knew  of  his  dis- 
approbation, whoever  informed  her  of  it  must,  it  is  fair  to 
presume,  have  also  informed  her  of  the  reasons  for  it ;  that 
he  regarded  the  sum  as  inadequate,  and  was  convinced  from 
his  negotiations  with  the  adverse  counsel,  a  larger  sum  could 
be  obtained.  It  cannot  be  supposed  either  her  husband,  her 
mother,  or  her  step-father  (from  one  of  these  she  must  have 
learned  of  her  counsel's  disapprobation)  failed  to  inform  her 
of  the  reasons  for  it.  It  was  doubtless,  as  she  says,  her 
"  woman's  heart "  sympathizing  with  a  distressed  uncle,  who, 
by  the  calamities  of  the  war,  was  reduced  to  poverty,  that 
induced  her  into  the  compromise,  and  not,  as  is  now  alleged, 
any  want  of  information  as  to  the  opinion  and  advice  of  her 
counsel.  There  is  also  evidence  that  during  her  minority 
she  had  expressed  a  preference  for  an  investment  of  the 
trust  funds  in  Confederate  bonds,  rather  than  in  real  estate. 
The  expression  of  such  preference  then,  cannot  affect  her 
legal  rights,  but  the  fact  may  have  had  a  moral  influence  in 
determining  her  action. 

Nor  can  it  be  said  that  the  cestui  que  trust  had  not  fuU 
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informatioir  as  to  the  accounts  and  transactions  of  the  trustee. 
The  bill  does  not  aver  any  want  of  information,  or  that  since 
the  settlement  was  made  and  the  release  executed,  any  facts 
have  come  to  the  knowledge  of  the  cestui  que  trust  or  of  her 
husband  which  were  not  then  known  to  them.  With  the 
exception  of  an  allegation  that  the  trustee  had  employed  the 
trust  funds  "in  highly  profitable  business  investments,  by 
means  of  which  large  sums  of  profit  accrued  to  the  principal," 
there  is  not  a  fact  stated  in  the  bill  not  fully  known  to  all 
parties  at  and  before  the  settlement  and  release — not  one, 
which  must  not  have  been  fully  considered  by  the  cestui  que 
trust,  her  counsel  and  her  confidential  advisers.  We  speak 
of  the  state  of  the  trust  accounts  and  the  transactions  of  the 
trustee.  True,  it  is  alleged,  the  trustee  had  not  rendered  to 
any  court,  or  to  the  cestui  que  trust,  or  to  her  guardian,  "any 
statement  or  account,  either  of  the  manner  in  which  said  trust 
fund  had  been  used  or  invested,  or  what  profits  have  accrued 
from  the  same."  There  was  no  court  to  which  the  trustee 
could  have  rendered  any  account,  unless  he  had,  prior  to  the 
termination  of  the  trust,  filed  his  bill  in  equity  praying  that 
court  to  take  jurisdiction  of  the  trust  and  direct  him  in  its 
administration ;  or,  after  its  termination,  filed  a  bill  for  the 
settlement  of  his  accounts.  This  last  remedy  was  that  which 
each  party  was  seeking  to  avoid  by  the  settlement  which 
was  made,  and  the  first,  however  proper  and  more  prudent 
for  all  parties  in  interest,  is  of  such  uncommon  occurrence 
here  in  simple  trusts,  that  no  want  of  good  faith  can  justly 
be  imputed  to  a  trustee  who  does  not  pursue  it.  It  may  be 
no  account  was  submitted  to  the  cestui  que  trust  or  to  her 
guardian  personally ;  yet,  it  is  certainly  true,  one  was  sub- 
mitted to  her  counsel.  It  is  also  true,  that  the  cestui  que  trust 
was  fully  informed  of  this  account  and  its  items,  and  that 
by  it  the  trustee  charged  himself  with  all  moneys  he  had 
received,  or  with  which  even  now  it  is  proposed  to  charge 
him — that  he  charged  himself  with  simple  interest  only,  and 
claimed  a  credit  for  investment  in  Confederate  bonds.  Un- 
less it  is  proposed  to  elect  to  charge  him  with  the  profits,  if 
any  realized  from  the  use  of  the  money  in  business,  instead 
of  interest,  (which  we  will  consider  presently,)  it  is  not  sug- 
gested that  this  account  did  not  embrace  every  item  of 
charge  against  him.  Nor,  is  it  suggested,  that  he  made 
claim  for  any  credit,  unless  it  be  the  investment  in  Confed- 
erate bonds,  to  which  he  is  not  justly  entitled.  The  release 
executed  by  her  and  her  husband,  expressly  recites  that  the 
settlement  is  made  with  the  trustee  "  after  statement  of  his 
accounts  by  said  James  B.  Malone,  and  full  examination  and 
understanding  of  the  same  by  the  undersigned ;"  and  further, 
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"no  question  lias  been  made  between  the  parties  as  to  the 
items  of  the  account,  except  as  to  credits  to  said  James  B. 
Malone,  for  investment  in  securities  of  the  Confederate  States, 
and  this  has  been  settled  and  compromised,"  &c.  These 
recitals  do  not  originate  fi-om,  and  are  not  to  be  regarded 
solely  as  the  acts  or  expressions  of  the  trustee.  They  do  not 
appear  to  have  been  introduced  at  his  suggestion  or  with  his 
knowledge.  The  release  was  drawn  by  his  counsel,  but  the 
draft  of  it  was  first  submitted  to  the  counsel  of  the  cestui  que 
■  trust,  and  by  him  examined  and  approved.  It  was  then 
drawn  and  delivered  to  him,  to  procure  execution  by  his 
clients,  the  cestui  que  tmst  and  her  husband.  It  was  sent  to 
them,  and  by  them  examined  at  their  own  residence,  and  it 
is  but  fair  to  infer,  by  the  mother  and  step-father.  It  was 
then  executed,  the  mother  and  step-father  being  the  attest- 
ing witnesses,  and  returned  to  the  counsel,  by  whom,  on  the 
con^mmation  of  the  compromise,  it  was  delivered.  These 
recitals  may  be  capable  of  explanation  or  contradiction,  but 
there  is  a  want  of  evidence  in  this  case  to  disprove  them.  It 
is  too  much  to  indulge  the  supposition  that  they  were  either 
carelessly  or  improperly  introduced,  not  speaking  the  truth, 
and  that  they  escaped  the  observation  of  the  counsel  of  the 
cestui  que  trust,  her  own  observation,  that  of  her  husband, 
her  step-father  and  mother.  These  recitals  must  be  taken 
as  true,  and  they  are  corroborated  and  confirmed  by  the 
weight  of  the  evidence.  Taking  them  as  true,  the  trustee 
made  a  full  statement  of  his  accounts,  (except  as  to  the  use 
of  the  trust  funds  in  business,) — they  were  examined  and 
deliberated  upon  by  the  cestui  que  trust,  her  husband,  her 
mother  and  step-father,  and  her  counsel,  and  after  such  ex- 
amination and  deliberation  the  settlement  was  made  and  the 
release  executed. 

It  must  not,  in  this  connection,  be  overlooked,  that  the 
transaction  was  not  the  mere  independent  act  of  the  cestui 
que  trust.  There  was  the  intervention  of  counsel  of  her  own 
selection,  who  was  active  and  diligent  in  his  inquiries  as  to 
her  rights,  and  watchful  of  her  interests.  She  h^d,  also,  the 
advice  of  her  husband,  her  step-father  and  her  mother.  The 
mother  and  step-father  had  personal  knowledge  of  many  of 
the  facts  in  reference  to  the  trust  estate,  its  amount  and  when 
received,  and  full  opportunity  of  ascertaining  every  fact  in 
reference  to  its  administration,  if  they  were  not  known  to 
them.  It  is  manifest,  if  the  husband  did  not  know  the  facts, 
it  was  the  result  of  his  indifference.  In  determining  the 
validity  of  transactions  between  persons  standing  in  confi- 
dential relations,  it  is  always  a  material  fact  that  the   cestui 
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que  trust  has  had  competent  and  independent  advice  from 
disinterested  persons,  or  persons  bound  to  him  and  freed 
from  all  influence  the  trustee  could  exercise.  The  transac- 
tion is  thereby  relieved  of  much  of  the  suspicion  the  law 
would  otherwise  attach  to  it.  The  rule  is  thus  stated  by  a 
recent  writer :  "  If  it  can  be  shown  to  the  satisfaction  of  the 
court  that  the  other  party,"  (the  cestui  que  trust,)  "had  com- 
petent and  disinterested  or  independent  advice,  or  that  he 
performed  the  act  or  entered  into  the  transaction  voluntarily, 
deliberately  and  advisedly,  knowing  its  nature  and  efi'ect,  and 
that  his  consent  was  not  obtained  by  means  of  the  power  of 
influence  to  which  the  relation  gave  rise,  the  transaction  will 
be  supported." — Kerr  on  Fraud,  151.  The  opportunity  for 
the  exercise  of  undue  influence,  for  a  violation  of  confidence, 
or  for  imposition,  is  lessened.  The  probability  that  the  trans- 
action proceeds  only  from  the  spontaniety  of  the  cestui  que 
trust,  is  increased.  There  must  still  rest,  however,  on  the 
trustee,  the  duty  of  furnishing  full  information,  so  that  the 
independent  advice  the  cestui  que  trust  may  receive,  may  be 
intelligently  given.  This  whole  transaction  bears  traces  of 
the  advice  given  the  cestui  que  trust  and  its  influence.  True, 
she  did  not  follow  the  advice  of  her  counsel,  but  that  was  of 
her  own  volition,  without  the  knowledge  of  the  trustee,  and 
with  the  concurrence  of  her  other  advisers.  She  instructs 
her  counsel,  specially,  as  to  the  sureties  she  T\dll  accept.  In 
giving  this  instruction,  she  must  either  have  acted  on  advice 
or  on  her  own  unbiased  judgment.  If  she  had  advice  on  the 
point,  it  must  have  been  given  by  her  husband,  her  step- 
father or  her  mother,  for  there  is  no  intimation  that  it  was 
given  by  counsel.  The  trustee  had  not  suggested  the  sure- 
ties he  could  or  would  give.  If  in  directing  the  persons  who 
should  be  taken  as  sureties,  the  cestui  que  trust  acted  on  the 
advice  of  others  than  tlie  trustee,  the  just  presumption  is, 
such  advice  was  not  hmited  to  that  matter  only,  but  pervaded 
the  transaction.  If  she  acted  on  her  own  judgment,  it  is 
evidence  that  she  was  not  constrained  by  the  influence  of  the 
relation. 

It  can  not  be  doubted  the  settlement  was  induced,  and  the 
release  procured,  by  the  representations  of  the  trustee  as  to 
his  pecuniary  condition.  Tlie  evidence  proves  the  truth  of 
these  representations  and  the  causes  producing  his  impover- 
ished condition.  There  is  but  little  if  any  conflict,  in  the 
evidence  on  this  point.  A  witness  for  the  appellees  does 
testify  that  the  partnership  of  which  the  trustee  was  a  mem- 
ber, were  doing  a  good  business  during  18GG-7,  were  of  good 
credit,  and  that  he  never  heard  of  their  compromising  any 
of  their  debts.     This  may  all  be  true  of  the  partnership,  and 
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yet,  it  may  be  true,  that  the  trustee  was  embarrassed  and 
individually  insolvent.  It  may  also  be  true,  that  though  the 
trustee  was  embarrassed  and  hopelessly  insolvent,  if  com- 
pelled to  account  for  the  trust  fund,  that  he  had  credit  based 
on  his  integrity  and  fidelity,  and  punctuality  in  keeping  his 
engagements.  Credit  is  not  always  based  on  capital,  or  the 
possession  and  ownership  of  property,  but  often  on  individ- 
ual character.  The  credit  of  which  the  witness  speaks,  is 
not  the  credit  of  the  trustee,  but  that  of  the  partnership. 
This  e\'idence  can  not  be  regarded  as  contradictory  of  the 
positive  and  unequivocal  statement  of  the  trustee  and  his 
partner,  who  must  have  either  testified  falsely,  or  tnithfuUy 
declared  facts,  which  they  had  means  and  opportunities  of 
knowing  certainly.  That  the  cestui  que  trust  was  influenced 
by  the  trustee's  representations  of  his  poverty  we  do  not 
doubt.  That  her  aifection  for  her  uncle,  and  her  symj^athy 
for  him,  prompted  her  action  in  a  large  degree,  can  not  be 
doubted.  That  it  proceeded  from  these,  in  the  absence  of 
misrepresentation  or  advantage  taken,  does  not  vitiate  the 
release. 

Much  stress  has  been  laid  on  the  vague  and  indefinite 
promise  by  the  trustee,  that  he  would,  if  able  in  the  future, 
pay  the  cestui  que  trust  more.  This  promise  is  too  uncertain 
for  us  to  suppose  that  it  could  have  had  any  material  influ- 
ence in  inducing  the  settlement.  It  is  impossible  to  say  the 
contingency  has  arisen  for  its  performance,  if  it  was  of  legal 
value.  How  much  more  was  he  to  pay  ?  One  dollar,  or  one 
thousand,  or  ten  thousand,  would  be  a  literal  compliance. 
Who  was  to  determine  the  sum  which  could  satisfy  it,  the 
trustee,  or  the  cestui  que  trust  ?  No  court  can  determine  it, 
for  the  promise  furnishes  no  basis  on  which  a  judgment 
could  be  founded.  It  can  not  be  supposed  the  trustee  was 
expected  to  pay  the  whole  amount  claimed,  without  regard 
to  the  investment  in  Confederate  bonds.  That  would  be  to 
suppose  he  was  seeking,  and  the  cestui  que  trust  was  according 
only  temporary  ease,  and  the  debt  was  in  effect  acknowledged, 
remaining  suspended  over  him,  to  fall  and  crush  him,  if  by 
his  energy,  industry  and  economy,  aided  by  the  confidence 
of  his  friends,  he  should  improve  his  pecijniary  condition. 
As  a  legal  promise,  because  of  its  indefiniteness,  it  is  without 
validity. — Erioin  v.  Erwin,  25  Ala.  236  ;  Hatton  v.  Landman, 
28  Ala.  138.  We  have  previously  said,  we  regard  it  as  in- 
tended and  accepted  as  an  expression  only  of  the  trustee's 
inclination  to  deal  not  only  justly,  but  if  he  had  ability,  gen- 
erously with  the  cestui  que  trust.  If  it  was  ever  esteemed  as 
a  promise,  compliance  with  it  was  had,  doubtless,  in  the  con- 
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templation  of  the  parties  -when  the  trustee,  at  the  request  of 
the  cestui  que  trust,  paid  the  fee  of  her  counsel  in  addition  to 
the  sum  he  had  proposed  and  she  was  willing  to  accept. 

The  testator,  at  his  death,  was  a  partner  in  the  mercantile 
firm  of  Leavens  <fc  Malone.  Immediately  on  his  death  the 
trustee  succeeded  to  his  place  in  the  partnership,  and  the 
business  was  conducted  without  any  interruption  of  its  usual 
course.  The  estate  of  the  testator  consisted  mainly  of  his 
interest  in  the  partnership.  As  this  interest  was  reduced  to 
money,  that  part  of  it  to  which  the  trustee  was  entitled  was 
passed  to  his  credit  on  the  books  of  the  new  firro  and  was 
continued  in  the  firm  business.  The  business  was  profitable, 
and  though  several  changes  in  its  membership  occurred,  the 
business  was  continued  and  was  prosperous  until  the  com- 
mencement of  the  late  war,  which  operated  a  suspension  of 
all  regular  business  in  this  State.  If  the  business  could  then 
have  been  closed,  the  investment  of  the  trust  funds  in  it 
would  have  proved  safe,  yielding  larger  profits  than  interest. 
The  assets  of  the  partnership  consist  entirely  of  debts  due 
to  it,  which  were  almost  entirely  lost  by  the  insolvency  of  the 
debtors,  resulting  from  the  war.  It  does  not  appear  that  the 
cestui  que  trust  Avas,  prior  to  the  settlement,  informed  the  trust 
funds  had  been  used  in  the  partnership  business,  nor  was 
any  statement  furnished  by  the  trustee  showing  the  profits 
which  had  accrued  from  the  use  of  the  funds.  The  trustee 
seeks  to  excuse  this  use  of  the  funds,  by  evidence  that  it  was 
in  accordance  with  verbal  instructions  and  authority  given 
by  the  testator  ;  and  that  he  accepted  the  trust  on  the  expect- 
ation that  he  would  be  entitled  to  all  profit  above  interest, 
which  should  be  realized  from  this  use.  This  may  relieve 
the  trustee  from  the  impiitation  of  wilfully  imperiling  the 
trust  funds  in  trade  instead  of  investing  them  permanently 
on  safer  security.  It  can  not,  however,  legalize  the  act,'  or 
entitle  him  to  the  profits  resulting  from  it.  The  will  creates 
the  trust — the  law  operating  on  it,  defines  the  rights  of  the 
cestui  que  trust,  and  the  duties  and  responsibilities  of  the 
trustee.  It  would  be  most  "dangerous  to  permit  these  varied 
by  evidence  not  in  writing,  resting  merely  in  parol,  and  known 
to  the  trustee  only. 

The  unbending  rule  is,  that  a  trustee's  relation  is  one  of 
duty  and  confidence,  and  not  of  profit  to  himself.  From  the 
use  of  the  trust  funds,  if  he  makes  profit,  he  must  account 
for  it  to  the  ce'itui  que.  trust.  If  in  violation  of  his  duty,  he 
employs  the  trust  funds  in  his  own  trade  or  that  of  another; 
the  profits  enure  to  the  cestui  que  trust,  and  if  the  funds  are 
lost  the  trustee  is  absolutely  liable  for  them. — Perry  on 
Trusts,  §429.     The  cestui  que  trust  has  an  election  in  such 
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case,  either  to  take  the  profits  which  may  accrue,  or  to  charge 
the  trustee  with  interest. — Kyle  v.  Barnett,  17  Ala.  306. 

If  the  facts  presented  a  case  for  an  election  by  the  cestui 
que  trust,  either  to  take  the  investment  made  by  the  trustee 
or  to  charge  him  with  the  principal  of  the  trust  funds  and 
interest,  the  settlement  and  release  could  not  operate  to  bar 
this  election.  They  could  not  so  operate,  because  the  trus- 
tee has  not  shown  affirmatively  that  he  furnished  the  cestici 
que  trust  the  information  on  which  she  could  have  fairly  and 
intelligently  exercised  her  right  of  election.  He  did  not 
furnish  her  any  statement  or  account  of  the  profits  resulting 
from  the  use  of  the  trust  funds;  though  there  had  been  a 
statement  of  facts  from  which  she,  or  her  counsel  or  her  other 
advisers,  could  have  ascertained  that  she  had  the  right  of 
election.  Indeed,  the  bill  disclosed  the  cestui  que  trust,  her 
husband  and  her  counsel,  before  the  settlement  and  release, 
were  fully  informed  of  the  manner  in  which  the  funds  had 
been  employed.  But  the  facts  do  not  disclose  a  case  for  an 
election.  When  that  right  exists,  the  cestui  que  trust  must 
take  either  the  profits  or  the  interest,  for  the  whole  period 
of  the  investment  or  use  of  the  trust  funds.  He  can  not, 
without  special  circumstances,  have  interest  for  one  part  of 
the  time  and  profits  for  another. — Hill  on  Trustees,  572,  (top 
p.) ;  Perry  on  Trusts,  §  473.  The  rule  is  thus  stated,  on  the 
authority  of  Heathcoie  v.  Huline,  1  Jac.  &  Wal.  122,  a  case 
bearing,  in  its  facts,  a  resemblance  to  this  case.  The  intes- 
tate died  having  large  capital  employed  in  a  cotton  manu- 
factory, in  which  there  were  several  partners.  His  adminis- 
tratrix continued  the  business,  and  married.  After  her  mar- 
riage her  husband  conducted  the  business  for  a  time,  when 
there  was  a  dissolution  of  the  partnership,  some  of  the  part- 
ners retiring  and  others  introduced.  For  a  part  of  the  time 
the  business  was  profitable,  for  a  part  the  profits  diminished. 
The  question  in  the  case  was,  whether  the  next  of  kin  could 
elect  to  take  profits  up  to  the  time  the  investment  was  cer- 
tainly profitable,  and  interest  subsequently,  or  whether  they 
must  elect  to  take  the  one  or  the'other  for  the  whole  period  ? 
The  Master  of  the  Rolls  said :  "  On  general  principles  it  is 
clear,  that  when  an  executor  or  administrator  has  embarked 
the  property  of  the  deceased  in  trade,  whether  in  his  own  or 
in  any  other,  he  can  not  himself  be  permitted  to  derive  any 
benefit  from  it.  An  option  must  be  given  to  the  cestui  que 
trust  either  to  take  the  profit  he  has  made,  or,  on  the  other 
hand,  to  insist  on  their  capital  itself,  and  interest  released 
from  the  loss  or  fi'om  the  profits.  This  is  established ;  but 
on  the  part  of  the  plaintiffs  no  authority  has  been  cited ;  and 
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it  is  admitted  there  is  none  in  support  of  the  changeable 
rule,  which  they  demand  for  the  computation  of  the  account. 
It  is  necessary,  therefore,  to  consider  it  upon  principle. 

"First,  supposing  that  no  such  notice  of  dissolution,  as  in 
this  case,  had  been  given,  and  that  nothing  had  happened  to 
make  any  break  in  the  period  during  which  the  application 
of  the  capital  to  trade  continued,  could  this  demand  have 
been  made?  I  am  of  opinion  it  could  not,  and  that  the 
plaintiffs  must  make  their  election  utrum.  Jiorinn,  which  rule 
of  account,  they  will  adopt,  but  that  they  can  not  proceed  by 
both.  After  the  whole  period  is  over,  they  have  a  right  to 
judge  which  mode  of  accounting  will  be  most  advantageous 
to  them,  and  to  that  they  must  adhere. 

"The  reason  why  I  think  so  is  this:  if  the  parties  were  at 
liberty  to  take  interest  for  one  part  of  the  period  and  profits 
for  another,  this  would  not  have  been  the  first  time  that  it 
would  have  been  tried.  The  novelty  of  the  demand  alone  is 
against  it.  But,  besides  this,  it  would  be  contrary  to  justice ; 
for  what  is  the  principle  of  the  option  that  is  given?  It  is, 
that  the  party  elects  whether  he  will  ratify  the  employment 
of  his  capital ;  whether  he  will  say  that  it  was  properly  ap- 
plied to  trade ;  if  so,  he  may  take  the  profit,  but  he  must 
also  be  subject  to  the  loss.  If  he  has  aflirmed  the  act  of  the 
administratrix,  and  has  assented  to  it,  it  follows  of  course 
that  this  must  continue  until  something  happens  to  put  an 
end  to  that  implied  consent,  which  is  supposed  to  have  been 
given  from  the  first." 

This  is  but  an  application  of  the  general  principle  on 
which  courts  of  equity  proceed,  in  decreeing  an  election 
between  inconsistent  or  conflicting  rights.  If  the  right 
arises  out  of  a  devise  or  bequest,  or  from  ^iny  instrument, 
tlie  party  must  elect  to  take  either  under  the  instru- 
ment or  against  it — he  can  not  accept  it  in  part,  and  reject 
it  in  part. — 1  Lead.  Cases  in  Eq.  303.  The  investment  in 
trade  of  the  trust  funds,  made  by  the  trustee  in  this  case,  was 
continuous  and  unbroken  from  the  day  they  were  passed  to 
his  credit  on  the  books  of  the  firm  of  Leavens  &  Malone 
until  their  withdrawal  and  investment  in  Confederate  bonds 
in  1863  and  1864.  There  was  no  change  in  the  character  of 
the  business.  There  were  changes  in  the  membership  of  the 
firm,  but  there  was  no  settlement  of  accounts,  and  ascertain- 
ment of  profits  and  losses — a  partner  retired,  or  a  dissolu- 
tion resulted  by  operation  of  law,  and  another  partner  was 
introduced,  the  business  continued  substantially  as  if  no 
change  of  membership  had  occurred.  The  right  of  the  cesful 
que  trusf  to  take  the  profits  from  the  use  of  the  trust  funds, 
Avas  a  right  to  take  for  the  whole  period  of  investment,  not 
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for  any  part  of  it ;  a  right  to  take  them  either  up  to  the 
time  of  the  investment  in  Confederate  bonds,  or  up  to  her 
majority,  in  May,  1866.  It  is  not  material  at  which  of  these 
periods  her  right  accrued,  for,  according  to  the  evidence,  at 
neither  period  were  there  profits.  The  insolvency  of  the 
debtors  of  the  partnership,  caused  by  the  war,  had  exhausted 
profits  and  capital,  or  redu-ced  the  capital  to  an  inconsider- 
able sum,  compared  with  what  it  was  originally.  No  good 
purpose  could  have  been  accomplished  by  a  statement  of  the 
profits  which  had  been  made  of  the-  trust  funds.  Unless 
gross  folly  could  be  imputed  to  the  cestui  que  trust,  which 
would  cloud  any  transaction  had  with  her,  such  statement 
would  have  compelled  her  to  insist  on  a  settlement  on  the 
basis  of  principal  and  interest  of  the  trust  funds,  and  she 
had  full  information  of  every  fact  necessary  to  a  fair  and 
deliberate  settlement  on  that  basis. 

We  must  be  ready  to  declare  that  trustee  and  cestui  que 
trust,  may  not  by  a  compromise  of  disputed  questions,  adjust 
and  settle  the  liabilities  of  the  trustee,  and  that  he  can  not 
be  discharged  from  liabilit}^  by  a  release  voluntarily  and  in- 
telligently executed,  or  we  must  hold  the  settlement  and 
release  in  this  case  valid,  barring  the  cestui  que  trust  from  a 
right  to  further  accounting. 

A  consideration  of  the  other  questions  argued  by  counsel 
is  unnecessary.  Regarding  the  release  as  valid,  and  a  bar 
to  the  suit,  it  follows,  the  decree  of  the  chancellor  is  errone- 
ous, and  must  be  reversed,  and  a  decree  here  rendered,  dis- 
missing the  bills,  original  and  amended,  and  the  appellees 
must  pay  the  costs  of  this  court,  and  of  the  court  of  chan- 
cery. 

Manning,  J.,  not  sitting. 


Harrison  etal,  v.  Heflin,  Adni'r,  et  al. 

Bill  in  Equity  for  Settlement  and  Distribution  of  Decedent's 

Estate. 

1.  lAmiiation  to  proceedings  against  administrator  and  sureties  by  heirs  and 
legatees,  prior  to  Code  of  1852. — Prior  to  the  Code  of  1852,  there  was  no  statute 
of  limitations  operating  on  a  demand  of  distributees  and  legatees  against  an 
administrator  and  sureties  upon  his  official  bond  ;  and  causes  of  action  accru- 
ing prior  to  its  adoption,  were  not  affected  by  its  provisions,  but  remained 
subject  to  forjner  statutes, 
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2.  Same. — If,  however,  a  legatee  or  distributee  failed  for  twenty  j'ears,  after 
proceedings  could  have  been  instituted  in  the  probate  court,  to  compel  a  settle- 
ment of  the  administration  and  distribution  ot  assets,  and  there  was  no  recog- 
nition or  admission,  within  that  period,  of  the  administration  as  a  continu- 
ing, subsisting  and  undischarged  trust,  a  presumption  of  settlement  arose, 
operating  as  a  positive  bar  to  such  proceedings  ;  and  if  resort  was  had  to  equity, 
the  presumption  was  of  equal  force,  and  the  rules  of  that  court  against  stido 
demands  were  also  applied. 

3.  Sfime  ;  from  ivhat  time  har  computed. — Proceedings  by  the  administrator 
in  the  probate  court,  in  the  legal  and  regular  course  of  a  pending  administra- 
tion, are  a  recognition  of  it  as  a  continuing  and  subsisting  trust,  and  bind- 
ing on  the  surety,  preventing  any  bar  attaching  from  tlu;  Ifipse  of  time  ;'  but 
the  death  of  the  administrator  is  a  termination  ol  the  administration  and  its 
trusts,  and  from  that  period  of  time  commenced  operating  as  a  bar  to  any  pro- 
ceedings by  distributees  against  the  surety. 

4.  Same;  achnisslons  hy  personal  I'epitsentatire  of  princjpul,  effect  of  on  rir/hls 
of  SI  tret  y. — No  such  relation  or  privity  exists  between  the  surety  and  the  per- 
sonal representative  of  the  principal,  as  makes  the  admissions  of  the  latter,  or 
his  recognition  of  the  administration  as  a  subsisting  trust,  binding  upon  or 
evidence  against  the  surety. 

5.  Vre.s-umpt'ion  of  settlement  after  lapse  nf  twenty  tears. — After  the  lapse  of 
twenty  years  a  claim  of  distributees  against  a  surety  upon  an  administration 
bond,  in  the  absence  of  all  recognition  or  admission  of  it  as  a  subsisting  claim, 
during  that  period,  is  conclusively  presumed  to  have  been  settled  or  dis- 
charged . 

6.  Same;  ichat  period  'not  e.vcluded  in  computin'i  time. — The  period  between 
the  11th  day  of  Januar3%  18G1,  and  the  21st  day  of  September,  LS(55,  during 
which  the  statutes  of  limitation  were  suspended,  can  not  be  excluded  in  com- 
puting the  twenty  years,  from  the  lapse  of  which,  in  the  absence  of  other 
evidence,  arises  the  presumption  of  payment  and  satisfaction  of  a  dyuand 
ujion  a  bond. 

Appeal  from  Chancery  Court  of  Dallas. 

Heard  before  Hon.  Charles  Turnefv. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  of 
John  T.  Heilin,  as  administrator  of  the  estate  of  Edward 
Gantt,  deceased,  to  the  bill  of  complainant  filed  against  him 
in  the  court  below  by  Richard  K.  Harrison  and  others. 

The  case  made  by  the  bill,  so  far  as  necessary  to  a  proper 
understanding  of  the  matters  involved  on  demurrer,  is  as 
follows : 

On  the  first  day  of  March,  1843,  Richard  B.  Harrison  died 
intestate,  in  the  county  of  Dallas,  unmarried  and  without 
issue.  He  left  a  large  estate  in  lands  and  personal  property. 
His  only  heirs  at  law  were  three  brothers,  John,  James  and 
Kirkland,  and  three  sisters  and  the  heirs  at  law  of  two  of  his 
brothers  who  died  before  said  Richard.  On  the  27tli  day  of 
March,  1843,  Kirkland  Harrison  qualified  as  administrator  of 
said  Richard  B,,  giving  bond,  with  E.  W.  Sanders  and  Ed- 
ward Gantt  as  sureties,  and  afterwards,  on  the  4th  day  of 
May,  1843,  on  requisition  of  the  probate  court  of  Dallas,  in 
which  the  administration  was  pending,  said  Kirkland  executed 
an  additional  administration  bond,  with  said  Sanders,  Gantt 
and  one  Babcock  as  sureties,  which  was  duly  approved.  Kirk- 
land Harrison  took  upon  himself  the  management  and  con- 
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trol  of  the  estate,  obtained  orders  for  sale  of  property,  brought 
suit  to  collect  debts  due  it,  and  continued  to  act  as  adminis- 
trator until  he  died,  about  the  1st  day  of  January,  1850,  never 
having  made  any  settlement  of  his  administration.  Tlie  bill 
charges  that  he  wasted  and  misapplied  the  assets,  and  com- 
mitted devastavits  not  necessary  to  be  here  noticed. 

On  the  1st  day  of  May,  1850,  letters  of  administration 
de  bonis  non  upon  the  estate  of  the  said  Richard  B.  were 
granted  to  Francis  A.  Sanders,  who  gave  bond  with  approved 
sureties,  and  entered  upon  the  discharge  of  the  administra- 
tion. On  the  2d  of  February,  1850,  letters  of  administration 
on  the  estate  of  said  Kirkland  were  granted  to  said  Francis 
A.  Sanders  and  Margaret  A.  Harrison,  widow  of  said  Kirt- 
land,  who  gave  bond  with  approved  sureties,  and  entered 
upon  the  discharge  of  their  duties.  It  is  averred  that  said 
Sanders  and  Margaret,  ever  since  their  appointment,  have 
been  and  still  are  administrator  and  administratrix  of  the 
estate  of  said  Kirkland,  and  as  such  justly  chargeable  with 
large  amounts  of  assets  which  came  into  their  hands,  and 
that  they  have  never  made  any  settlement.  It  is  averred 
that  the  said  Francis  Sanders  is  also  the  administrator  de 
bonis  non  of  Richard  B.,  and  continued  to  be  such  until  re- 
moved by  order  of  the  probate  court,  on  the  22d  day  of  Feb- 
ruary, 1869,  when  one  Nelson  was  appointed  administrator 
de  bonis  non  of  said  estate ;  that  he  committed  various  devas- 
tavits, and  never  made  any  settlement  of  his  administration. 
It  is  further  averred,  that  on  the  12th  day  of  May,  1852,  said 
Francis  Sanders  and  Margaret  Harrison,  as  administrators 
of  said  Kirkland,  filed  in  the  probate  court  their  accounts  for 
the  settlement  of  said  Kirkland' s  administration  upon  tlie 
estate  of  said  Richard  B.  This  account  showed  a  large  bal- 
ance due  from  said  Kirkland  to  the  estate  of  said  Richard  B. 
This  account,  however,  was  lost  from  the  files  and  never 
passed  on  by  the  court.  Afterwards  said  Francis  Sanders 
and  Margaret  Harrison,  on  the  18th  of  February,  1859,  made 
a  final  settlement  of  the  administration  of  said  Kirkland  upon 
the  estate  of  said  Richard  B.  Harrison,  whereby  it  was  ascer- 
tained and  adjudged  that  the  estate  of  said  Kirkland  was 
indebted  to  the  estate  of  said  Richard  B.  for  over  one  hundred 
thousand  dollars,  and  that  court  thereon  rendered  proper 
judgments  in  favor  of  the  distributees  of  said  Richard  B. 
The  administrators  of  said  Kirkland  appealed  to  the  supreme 
court,  which,  in  the  year  1864,  reversed  the  decree  of  the 
probate  court  and  remanded  the  cause  for  further  proceed- 
ings. Afterwards  the  accounts  filed  disappeared,  or  were 
abstracted  from  the  files,  and  no  settlement  has  been  had 
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therein,  altliougli  proceedings  to  compel  a  settlement  were 
still  pending  there  undetermined. 

Sanders  and  Babcock,  two  of  the  sureties, on  said  Kirk- 
land's  bond  as  the  administrator  of  said  Richard  B.,  died 
many  years  before  the  filing  of  this  bill,  (which  was  filed  on 
the  23d  day  of  July,  1873,)  wholly  insolvent.  It  is  further 
alleged  that  said  "Edward  Gantt,  the  other  surety  thereon, 
died  about  three  years  ago,  in  the  county  of  Talladega,  in 
this  State,  having  first  made  and  published  a  last  will  and 
testament  in  writing ;  that  the  probate  of  said  will  was  imme- 
diately contested  by  some  of  his  heirs,  and  the  contest  pros- 
ecuted with  great  perseverance  in  the  probate  court  and 
supreme  court,  with  varying  results,  until  said  will  was  finally 
established  about  twelve  months  ago;  that  by  reason  thereof 
no  general  executor  or  administrator  of  said  estate  was  or 
could  be  appointed  until  the  contest  was  ended  and  the  will 
admitted  to  probate ;  that  soon  after  the  probate  of  said  will 
letters  of  administration,  with  the  will  annexed,  upon  said 
estate  were  duly  granted  by  the  probate  court  of  Talladega, 
in  this  State,  to  John  T.  Heflin,  who  qualified,"  tfcc,  receiving 
real  and  personal  property  to  the  amount  of  fifty  thousand 
dollars. 

It  was  further  alleged,  that  all  the  sureties  on  the  bond  of 
said  Francis  Sanders  and  Margaret  Harrison  had  departed 
this  life  many  years  ago  wholly  insolvent,  except  one  Craig, 
who  was  insolvent,  and  since  the  making  of  the  bond  had 
been  discharged  in  bankruptcy.  Said  Francis  A.  Sanders  is 
also  insolvent,  and  said  Margaret  Harrison  is  a  non-resident, 
having  no  property  in  this  State.  Of  the  sureties  upon 
Sanders'  bond  as  the  administrator  de  bonis  non  of  Eichard  B., 
one  died  wholly  insolvent  manv  years  before  the  filing  of  tho 
bill,  and  the  other  is  a  non-resident.  It  was  also  alleged,  that 
the  brothers  and  sisters  of  said  Richard  B.,  together  with 
tho  heirs  of  his  two  deceased  brothers,  who  at  the  time  of 
his  death  were  his  only  heirs  at  law  and  distributees,  "  all 
died  upwards  of  twenty  years  ago,  and  their  several  estates 
have  long  since  been  settled."  Complainants  are  the  chil- 
dren of  Willoughby  and  James  Harrison,  brothers  of  said 
Richard  B.  It  is  averred  that  the  children  and  heirs  at  law 
of  the  other  brothers  and  sisters  of  said  Richard  B.  left 
numerous  descendants,  residing  in  different  States  and  local- 
ities, and  that  on  account  of  the  changes  by  liirths,  deaths, 
intermarriages  and  removals,  it  is  impossible  for  complain- 
ants to  state  their  names  or  residence.  Tlie  purpose  of  the 
bill  is  to  settle  and  distribute  the  estate  of  said  Richard  B. 
Harrison,  and  also  to  charge  the  sureties  of  Kirkland  Har- 
rison and  the  sureties  of  said  Francis  A.  Sanders  with  what- 
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ever  balances  may  be  ascertained  against  them,  respectively, 
on  account  of  said  administration. 

Heflin,  as  administrator  of  Gantt,  demurred  to  the  bill  on 
the  following  grounds :  1st.  The  claim  asserted  against  de- 
fendant is  a  stale  demand.  2d.  Plaintiff's  cause  of  action 
accrued  to  them  more  than  twenty  years  prior  to  the  com- 
mencement of  the  suit.  3.  That  it  appeared  from  the  bill 
that  the  claim  was  barred  by  the  statute  of  limitations  of  six 
and  of  ten  years. 

The  chancellor  being  of  opinion  that  the  claim  against  the 
estate  of  Gantt  was  barred  by  the  statute  of  limitations,  sus- 
tained the  demurrer  on  that  ground,  but  overruled  it  on  the 
others.     This  decree  is  now  assigned  as  error. 

Brooks,  Haralson  &  Egy,  for  appellant. 

Pettus,  Dawson  &  Tillman,  contra. 

BEICKELL,  C  J. — The  correctness  of  the  decree  sus- 
taining the  demurrer  of  the  appellee,  Heflin,  is  the  only  mat- 
ter to  be  considered  on  this  appeal.  The  demurrer  was  sus- 
tained because  it  was  supposed  the  case  made  by  the  bill 
was  within  and  barred  by  the  clause  of  subdivision  6,  §  2901 
of  the  Eevised  Code,  which  declares  that  actions  against  the 
sureties  of  executors,  administrators  or  guardians,  for  any 
misfeasance  or  malfeasance  whatever  of  their  principal,  must 
be  brought  within  six  years,  the  time  to  be  computed  from 
the  act  done  or  omitted,  which  fixed  the  liability  of  the 
surety.  This  provision  was  first  introduced  into  our  statutes 
by  the  Code  of  1852.  It  was  an  extension  to  the  sureties  of 
an  executor  or  administrator  or  guardian,  of  the  statute  of 
1832,  (Clay's  Dig.  329,  §  90,)  limiting  actions  against  the 
sureties  of  a  public  officer.  The  provisions  of  the  Code,  lim- 
iting suits,  apply  only  to  causes  of  action  accruing  after  the 
17th  day  of  January,  1853,  the  day  when  it  became  operative. 
Causes  of  action  which  had  previously  accrued,  are  subject 
to  the  former  statutes  of  limitation,  and  are  unaffected  by 
the  limitations  the  Code  prescribes. — E.  C.  §  2926 ;  Martin  v. 
Martin,  35  Ala.  560 ;  Bedell  v.  Smith,  37  Ala.  625.  The  cause 
of  action  averred  in  the  bill,  had  accrued,  and  was  fully  the 
subject  of  suit  before  the  Code  became  operative.  The 
chancellor  was,  therefore,  in  error  in  applying  to  it  the  clause 
of  the  Code  to  which  we  have  referred.  The  error  is  not, 
however,  cause  of  reversal,  if  the  demand  of  the  complainants 
is  within  the  bar  of  the  statutes  of  force  at  the  adoption  of 
the  Code ;  or  if  barred  by  the  presumptions  arising  from  the 
lapse  of  time ;  or  if  it  is  a  stale  demand,  offensive  to  the  pecu- 
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liar  rules  of  a  court  of  equity.     The  causes  of  demurrer 
assigned,  are  broad  enough  to  embrace  either  defense. 

The  statutes  of  limitation  prior  to  the  Code,  were  in  terms 
directed  only  against  legal  remedies.  Particular  forms  of 
action  which  must  have  been  pursued — particular  injuries 
for  which  redress  must  have  been  sought—particular  rights 
which  must  have  been  asserted — particular  contracts,  on 
which  remedies  must  have  been  prosecuted  at  law  within  a 
prescribed  period,  were  designated.  The  period  varied 
according  to  the  character  of  the  right  or  injury,  or  the  form 
of  action  to  be  pursued.  The  bond  of  an  administrator  was 
not  subject  to  any  bar  the  statute  created.  It  was  never,  in 
the  first  instance,  the  subject  of  a  suit  at  law  against  either 
principal  or  surety.  Before  it  could  become  the  subject  of 
such  suit,  the  liability  of  the  administrator  must  have  been 
fixed  by  an  independent  suit  at  law  against  him  in  his  repre- 
sentative capacity,  or  by  decree  of  the  court  of  probate,  or 
of  a  court  of  chancery.  The  liability  to  legatees  or  distrib- 
utees, was  most  often  ascertained  by  a  settlement  of  the 
administration  and  a  decree  in  the  court  of  probate.  The 
settlement  and  decree,  in  the  absence  of  fraud,  was  conclu- 
sive on  the  sureties,  and  if  on  the  decree  execution  issued 
against  the  principal  was  returned  unsatisfied,  an  execution 
could  issue  against  the  sureties.  The  proceedings  in  the 
court  of  probate  were  not  embraced  in  any  statute  of  limita- 
tions— they  were  statutory  and  bore  no  resemblance  to  suits 
at  law. — Rhodes  v.  Turner,  21  Ala.  210 ,  Harrison  v.  Harrison, 
39  Ala,  491).  The  jurisdiction  conferred  on  the  court  of  pro- 
bate to  compel  a  settlement  of  the  administration,  and  to 
render  decrees  against  the  executor  or  administrator  in  favor 
of  legatees  or  distributees,  did  not  divest  the  court  of  equity 
of  its  original  jurisdiction  over  administrations,  and  in  that 
court  the  legatees  or  distributees  could  maintain  suits  for  an 
account  of  the  assets,  and  a  recovery  of  their  legacies  and 
distributive  shares;  and  in  such  suits  could  join  the  principal 
and  sureties  in  the  administration  bond.  The  remedy  in 
equity  was  not  within  the  terms  of  the  statute  of  limitations, 
nor  concurrent  with  or  analogous  to  any  legal  remedy  barred 
by  the  statute.  There  was,  of  consequence,  no  statute  of 
hmitations  prior  to  the  Code,  operating  on  the  demand  of 
distributees  or  legatees  against  an  administrator  and  the 
sureties  on  his  bond. — Ha/rrisoji  v.  Harrison,  39  Ala.  -499 ; 
lihodes  V.  Turner,  21  Ala.  210;  JkdeU  v.  Smiih,  37  Ala._G25. 
It  did  not  result,  however,  that  there  was  no  limit  within 
which  a  legatee  or  distributee  was  required  to  invoke  the  aid 
of  a  court  of  probate,  or  of  equity,  to  compel  a  settlement  of 
the  administration  and  a  distribution  of  the  assets.     If  twenty 
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years  were  allowed  to  elapse  from  the  time  at  which  proceed- 
ings for  that  purpose  could  have  been  instituted  in  the  court 
of  probate,  without  the  commencement  of  such  proceedings, 
and  there  was  no  recognition  or  admission  within  that  period 
of  the  administration,  as  a  continuing,  subsisting,  unexecuted 
and  undischarged  trust,  a  presumption  of  settlement  arose, 
operating  as  a  positive  bar  to  such  proceedings — Rhodes  v. 
Turner,  21  Ala.  210;  Barnett  v.  Tarrance,  23  Ala.  463;  Justin 
V.  Jordan,  35  Ala.  642;  McCartney  v.  Bone,  40  Ala.  533.  If 
resort  was  had  to  a  court  of  equity,  the  presumption  was  of 
equal  force,  and  the  rules  of  that  court  against  stale  demands 
were  also -applied. — Johnson  v.  Johnson,  5  Ala.  90;  Black ivell 
V.  BlacJauell,  3d  Ala.  57;  High  v.  Worley,4:0Alsb.  171;  Bagland 
V.  Morton,  41  Ala.  344. 

The  averments  of  the  bill  show  the  administration  was,  by 
the  administrator,  recognized  as  a  continuing,  subsisting 
trust,  from  its  grant  in  1843  to  his  death,  about  the  fh'st  of 
January,  1850.  This  recognition  was  by  proceedings  in  the 
court  of  probate  in  the  regular  and  legal  course  of  a  pending 
administration,  and  was  binding  on  the  surety,  preventing 
any  bar,  arising  fi-om  the  lapse  of  time,  attaching.  The  death 
of  the  administrator  was,  however,  a  legal  termination  of  the 
administration  and  its  trusts,  and  from  that  period  of  time 
commenced  operating  as  a  bar  to  any  proceedings  by  the 
distributees  against  the  surety.  The  only  remedy  against 
him  which  could  have  been  pursued,  was  in  equity.  The 
personal  representative  of  his  principal,  the  deceased  admin- 
istrator, could  have  been  compelled  to  a  settlement  of  his 
intestate's  administration  in  the  court  of  probate,  and  a 
decree  obtained  against  him  for  any  devastavit  the  intestate 
may  have  committed,  and  for  distribution.  Such  settlement 
and  decree  would  not  have  been  binding  on  the  surety,  nor 
could  it  have  been  made  the  foundation  of  a  suit  on  the  bond 
against  him. — Gray  v.  Jenkins,  24  Ala.  516.  Between  him 
and  the  personal  representative  of  his  principal,  there  was 
no  relation  of  privity  which  could  render  the  settlement 
matter  of '  evidence  against  liim.  The  privity  rendering  a 
settlement  made  by  the  principal  conclusive  on  him  was  per- 
sonal to  the  principal,  terminating  with  his  death,  and  his 
administration.  A  judgment  or  a  decree'  ascertaining  and 
fixing  the  liability  of  the  principal,  being  indispensable  to  a 
suit  at  law  on  the  bond,  against  the  surety,  and  there  being 
no  mode  of  obtaining  such  judgment  or  decree,  after  the  death 
of  the  principal,  which  would  be  binding  on  or  evidence 
against  him,  it  follows  the  only  remedy  against  him  was  in 
equity. 

More  than  twenty-three  years  elapsed  after  the  death  of 
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the  principal  and  the  termination  of  the  administration,  be- 
fore the  commencement  of  this  suit.  No  recognition  or 
admission  by  the  surety,  within  that  period,  of  any  liabihty 
existing  against  liim  or  against  his  principal  is  averred. 
Admissions  of  liability,  or  a  recognition  of  the  administra- 
tion as  unsettled,  may  be  shown  to  have  been  made  by  the 
personal  representatives  of  the  principal,  which  would  pre- 
vent the  presumption  of  settlement  from  arising,  or  the  im- 
putation of  staleness  to  a  demand  against  them  for  an  account 
and  distribution.  Such  recognition  or  admissions  are  of  no 
avail  against  the  surety.  Between  him  and  the  personal 
representatives  no  privity,  or  community  of  interest  existed, 
which  could  affect  liim  by  their  acts  or  admissions. — Angell 
on  Lim.  §§  251-2-3.  The  case  as  presented  is,  then,  a  de- 
mand originating  in  and  created  by  the  bond,  existing  and 
capable  of  enforcement  for  more  than  twenty  years.  The 
.  authorities  to  which  we  have  referred,  require  the  presump- 
tion of  settlement,  of  satisfaction,  to  be  interposed  as  a  posi- 
tive bar,  unless  we  exclude  from  the  computation  of  the 
twenty  years  the  period  elapsing  between  the  11th  Jaimary, 
1861,  and  the  21st  September,  18G5,  excluded  in  the  compu- 
tation of  the  bar  of  the  statute  of  limitations. 

At  common  law,  as  it  prevails  in  this  country,  debts  due 
by  specialty  or  judgment,  or  mortgage,  or  by  any  species  of 
contract,  if  unclaimed  and  without  recognition  for  twenty 
years,  in  the  absence  of  countervailing  evidence,  are  presumed 
to  have  been  satisfied. — 1  Green.  Ev.  §  39 ;  Matthews  Pres. 
Ev.  378 ;  1  Phill.  Ev.  676,  (n.  193).  Originally,  in  the  absence 
of  a  statute  of  limitations,  a  debt  was,  at  common  law,  pre- 
sumed to  continue  until  its  satisfaction  or  extinguishment 
was  shown.  However  long  it  may  have  lain  dormant,  and 
in  whatever  of  obscurity  and  uncertainty,  its  origin  from  the 
lapse  of  time  may  have  been  involved,  evidence  of  its  exist- 
ence at  any  particular  time,  carried  with  it  the  presumption 
of  continuance,  and  cast  on  the  debtor  the  burden  of  proving 
its  satisfaction  or  extinguishment.  In  courts  of  equity  a 
different  princii)le  prevailed,  and  acting,  as  is  said,  "upon 
their  own  inherent  doctrine  of  discouraging,  for  the  peace  of 
society,  antiquated  demands,"  they  refused  to  interfere  when 
there  had  been  "gross  ladies  in  prosecuting  rights,  or  long 
and  unreasonable  acquiescence  in  the  assertion  of  adverse 
rights." — 2  Story's  Eq.  §  1520.  Against  bonds,  on  which 
demand  had  not  been  made  for  twenty  years,  and  upon  which 
the  obligees  were  proceeding  at  hiAv,  these  courts  were  accus- 
tomed to  grant  relief  on  the  presumption  of  their  payment 
or  satisfaction.  Sir  Matthew  Hale  was  the  first  judge  to 
adopt  and  ajjply  the  presumption  at  law,  and  he  was  followed 
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by  Lord  Holt.  Since,  it  has  prevailed  in  law  and  in  equity. 
Matthews  Pres.  Er.  370.  The  character  of  the  presumption, 
whether  it  is  a  mere  inference  of  fact,  falling  exclusively 
within  the  province  of  a  jury,  or  whether  it  is  a  presumption 
of  law  and  fact,  enduring  until  disproved,  is  a  question  on 
which  the  authorities  are  not  harmonious.  It  has  often  been 
held  at  law,  that  it  could  be  repelled  by  any  evidence  having 
a  tendency  to  satisfy  the  jury  the  debt  was  due.  The  debt- 
or's poverty  and  consequent  inability  to  pay,  his  absence  or 
that  of  the  creditor  beyond  sea,  or  without  the  jurisdiction 
in  which  the  suit  was  pending,  have  been  admitted  as  evi- 
dence to  avoid  the  presumption. — 1  Phill.  Ev.  676,  (n  193) ; 
Matthews  Pres.  Ev.  376-80.  The  period  of  the  revolution- 
ary war  was  not  computed  as  part  of  the  time  which  would 
authorize  the  presumption  to  be  made. — Jackmm  v.  Pierce, 
10  Johns.  417 ;  Pimrose  v.  KiiKj,  1  Yeates,  344 ;  Brewton  v. 
Cannon,  1  Bay,  475.  These  authorities  all  proceed  on  the 
ground,  that  the  lapse  of  time  is  a  mere  circumstance  on 
which  to  found  the  presumption  of  payment.  It  may  also 
be  remarked  of  them,  that  when  the  decisions  were  made, 
the  statute  of  limitations  and  defenses  founded  on  the  lapse 
of  time,  were  regarded  in  an  unfavorable  light,  and  were  by 
the  admission  of  loose  declarations,  sliglit  or  indefinite  ac- 
knowledgments, deprived  in  a  great  measure  of  all  force. 
The  courts  have  since  ceased  to  look  with  disfavor  on  such 
defenses,  and  upon  reasoning  which  is  equally  applicable  to 
the  indulgence  of  the  presumption,  have  restored  vitality  to 
the  statutes  of  limitation. — Bell  v.  Morrison,  1  Pet.  371. 
Other  authorities  than  those  cited,  which  have  been  followed 
by  this  court,  regard  the  lapse  of  twenty  years  not  as  a  mere 
circumstance  from  which  the  presumption  of  payment  or 
extinguishment  may  be  drawn;  not  the  ^presumption  as  a 
mere  inference  of  fact,  lying  exclusively  in  the  province  of 
the  jury ;  but  as  a  presumption  of  law  and  fact,  creating  pri- 
ma fade,  a  positive  bar. —  McCartney  v.  Bone,  40  Ala.  533; 
High  V.  Worley,  lb.  171 ;  Milton  v.  Haden,  32  Ala.  30;  McAr- 
thur  V.  Carrie,  lb.  75.  In  Gratiuick  v.  Simpson,  2  Atk.  144,  it 
is  said,  "The  judges  have  laid  it  down  now  as  an  invariable 
rule,  that  if  there  be  no  demand  for  money  due  upon  a  bond 
for  twenty  years,  that  they  will  direct  a  jury  to  find  it  satis- 
fied from  the  presumption  arising  from  the  length  of  time." 
In  Henderson  v.  Lewis,  9  Serg.  &  Eawle,  384,  it  is  said,  "  It 
was  necessary  for  the  sake  of  convenience  and  repose  to 
estabHsh  some  certain  period  after  which  payment  should 
be  presumed  from  the  lapse  of  time  alone,  and  that  period 
was,  in  analogy  to  the  statute  of  limitations,  fixed  at  twenty 
years."     The  rule  creates  a  presumption  less  than  .conclusive, 
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yet  prima  fade  evidence  of  payment,  casting  the  burthen  of 
countervailing  evidence  on  the  opposite  party. — Cope  v. 
Humphrey,  14  Serg.  &  Rawls,  24 ;  Fcdmer  v.  Dubois,  1  Mills 
(Con.  Rep.)  86 ;  NicJde  v.  McFarlane,  3  Watts,  265.  In  the  case 
of  Kline  v.  Klhie,  20  Penn.  St.  (8  Harris)  503,  the  non-resi- 
dence of  the  debtor  was  held  insufficient  to  rebut  the  pre- 
sumption. The  court  say,  "Though  not  possessing  the  force 
of  a  statutory  limitation,  which  extinguishes  the  debt  and 
requires  a  new  promise  or  its  equivalent  to  revive  it,  the  pre- 
sumption of  payment  from  lapse  of  time  is  very  strong,  and 
is  favored  in  law  as  tending  to  the  repose  of  society  and  the 
discouragement  of  stale  claims.  It  may  indeed  be  rebutted, 
but  only  by  circumstances  which  raise  a  stronger  counter- 
presumption."  It  was  said  by  the  same  court,  in  Fotdk  v. 
Broion,  2  Watts,  209,  "  The  rule  of  presumption,  when  traced 
to  its  foundation,  is  a  rule  of  convenience  and  policy,  the 
result  of  a  necessary  regard  to  the  peace  and  security  of  soci- 
ety. No  persoji  ought  to  be  permitted  to  lie  by  whilst  trans- 
actions can  be  fairly  investigated  and  justly  determined,  until 
time  has  involved  them  in  uncertainty  and  obscurity,  and 
then  ask  for  an  inquiry.  Justice  can  not  be  satisfactorily 
done  when  parties  and  witnesses  are  dead,  vouchers  lost  or 
thrown  away,  and  a  new  generation  has  appeared  on  the  stage 
of  life,  unacquainted  with  the  affairs  of  a  past  age  and  often 
regardless  of  them.  Papers  which  our  predecessors  ha\se 
carefully  preserved,  are  often  thrown  aside  or  scattered  as 
useless  by  their  successors.  It  has  been  truly  said,  that  if 
families  were  accustomed  to  preserve  them,  they  would  accu- 
mulate to  a  burthensome  extent.  Hence  statutes  of  limita- 
tions have  been  enacted  in  all  civilized  communities  ;  and  in 
all  cases  not  within  them,  prescription  or  presumption  is 
called  in  as  an  indispensable  auxiliary  to  the  administration 
of  justice.  Courts  of  equity  consider  it  mischievous  to 
encourage  claims  founded  on  transactions  that  took  place  at 
a  remote  period. — 2  Sch.  k  Lef.  71.  It  therefore  grants  no 
relief  after  a  great  length  of  time.  In  a  word,  the  most 
solemn  muniments  are  presumed  to  exist,  in  order  to  support 
long  possessions ;  the  most  solemn  of  human  obligations  lose 
their  binding  efficacy,  and  are  presumed  to  be  discharged, 
after  a  lapse  of  many  years." 

Again,  in  Bull  v.  Towmn,  4  Watts  k  Serg.  569,  it  is  said, 
"  Even  in  equity  courts,  twenty  years  is  a  positive  bar,  by 
repeated  decisions,  founded  on  sound  principles,"  and  the 
court  declined  to  consider  whether  an  admission  or  promise, 
made  by  a  trustee  on  whom  it  was  sought  to  fix  liability, 
after  the  lapse  of  time  had  run,  would  countervail  the  pre- 
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sumption.  In  Clark  v.  Hopkins,  2  Johns.  556,  the  plaintiff 
moved  for  leave  to  enter  np  judgment  on  a  bond  and  warrant 
of  attorney  of  eighteen  years  standing.  The  usual  affidavit 
of  the  execution  of  the  bond  and  its  non-payment — and  fur- 
ther, of  the  insolvency  of  the  obligor,  was  produced.  The 
court  said,  "  It  would  be  against  all  rule  to  permit  a  judg- 
ment to  be  entered  up  on  a  warrant  of  attorney,  after  the 
lapse  of  eighteen  years,  on  the  usual  affidavits.  It  has  been 
decided  that  after  eighteen  and  twenty  years  a  bond  Avill  be 
presumed  to  have  been  satisfied.  The  obligee  ought  to  show 
a  demand  of  payment  and  an  acknowledgment  of  the  debt, 
within  that  time,  to  rebut  the  presumption." 

The  presumption  had  its  origin  in  the  same  necessity  and 
in  the  same  public  policy  on  which  statutes  of  limitation  are 
founded.  "They  are  statutes  of  repose,  to  quiet  titles,  to 
suppress  frauds,  and  to  supply  the  deficiency  of  proof,  aris- 
ing from  the  ambiguity  and  obscurity,  or  the  antiquity  of 
transactions.  They  proceed  upon  the  presumption  that 
claims  are  extinguished,  or  ought  to  be  held  extinguished, 
whenever  they  are  not  litigated  in  the  proper  forum,  within 
the  prescribed  period.  They  take  away  all  solid  grounds  of 
complaint,  because  they  rest  on  the  negligence  or  laches  of 
the  party  himself.  They  quicken  diligence  by  making  it  in 
some  measure  equivalent  to  right.  They  discourage  litiga- 
tion by  burying  in  one  common  receptacle  all  the  accumula- 
tions of  past  times,  which  are  unexplained,  and  have  now 
from  the  lapse  of  time  become  inexplicable." — Story's  Con. 
Laws,  §  576. 

In  equity  its  application  was  to  discourage  stale  demands 
and  to  prevent  their  enforcement  at  law. 

At  law  it  is  applijd  to  demands  not  within  the  letter  of  the 
statute  of  limitations.  The  laches  of  the  creditor  in  failing 
to  make  earlier  claim,  is  not  so  much  regarded  as  the  neces- 
sity of  putting  an  end  to  litigation — the  appointment  of  a 
period  which  shall  foreclose  all  controversy. 

In  England  and  in  several  of  the  States  of  the  Union,  the 
presumption  is  by  statute  made  absolute,  unless  rei^elled  by 
proof  of  written  acknowledgment,  or  of  part  payment  made 
before  the  time  had  run. — 1  Green.  Ev,  §  39,  note  2. 

In  Mc Arthur  v.  Carrie,  32  Ala.  88,  it  is  said,  "In  this,  as 
in  most  of  the  States  of  the  Union,  there  is  a  growing  dispo- 
sition to  fix  a  period,  beyond  which  human  transactions  shall 
not  be  open  to  judicial  investigation,  even  in  cases  for  which 
no  statutory  limitation  has  been  provided.  This  period  is 
sometimes  longer  and  sometimes  shorter,  dependent  on  the 
nature  of  the  property  and  the  character  of  the  transaction. 
J        Vol.  LTV. 
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By  common  consent,  twenty  years  have  been  agreed  on  as  a 
time  at  wliich  many  of  the  most  solemn  transactions  will  be 
presumed  to  have  been  settled  and  closed."  The  presump- 
tion, it  was  said,  was  not  conclusive,  but  primu  facie,  capable 
of  being  rejDelled.  The  action  was  iox  the  recovery  of  slaves, 
and  it  was  expressly  decided,  the  proof  which  would  repel 
the  presumption,  rini.st  be,  addressed  to  the  characier  of  the  de- 
fendant's possession  either  in  its  acqnisition  or  use.  The  defend- 
ant had  acquired  possession  b}^  a  purchase  from  an  admin- 
istrator at  private  sale,  forbidden  by  statute,  and  had  retained 
it,  undisturbed,  for  more  than  twenty  years.  The  suit  Avas 
by  an  administrator  de  bonis  non,  commenced  immediately 
on  his  ap]">ointment.  Until  his  appointment  there  was  no 
party  capable  of  suing,  and  the  possession  of  tlie  defendant 
was  not  protected  by  the  statutes  of  limitations. — Hopper  v. 
Steele.  18  Ala.  828;  Lay  v.  Laicson,  24  Ala.  184:.  It  was  there- 
fore insisted  the  presumption  could  not  be  drawn.  The 
court,  regarding  the  presumption  as  more  general- in  its  oper- 
ation than  the  statute  of  limitations,  held  the  want  of  a 
proper  party  to  sue  would  not  overturn  it.  In  McCartney  v. 
Bone,  40  Ala.  536,  it  was  held  that  infancy  and  coverture 
would  not  avail  to  rebut  the  presumption.  The  counsel  for 
appellants  insist  this  expression  of  opinion  was  in  that  case 
mere  diet  inn,  as  the  question  was  not  presented.  In  this 
they  are  in  error.  The  coverture  of  the  part}^  seeking  from 
an  administrator  a  final  settlement  in  the  court  of  probate, 
when  the  time  would  have  commenced  running,  and  during 
much  of  the  period  of  twenty  years,  was  relied  on,  and  was 
deemed  bj^  the  primary  court  sufficient  to  repel  the  presump- 
tion. The  question  was  directly  presented,  and  was,  indeed, 
the  point  decisive  of  the  case. 

Without  departing  from  these  decisions,  we  can  not  hold 
the  period  of  the  war,  during  which  the  statutes  of  limita- 
tions were  suspended,  must  be  excluded  in  computing  the 
tAventy  years,  from  the  lapse  of  w^hicli  the  presumption  of 
payment  and  satisfaction  arises,  creating  a  positive  bar  to 
the  demand  preferred  l>y  the  l)ill,  in  the  absence  of  all  evi- 
dence that  it  was  within  that  period  recognized  or  admitted 
as  a  subsisting  liability.  The  suspension  of  the  statute,  is 
by  force  of  Ordinance  No.  5,  of  the  Convention  of  18(55,  (R. 
C.  53),  and  rests  on  the  difficult}'  or  impossibilit}-  of  suit 
while  the  community  were  harrassed  and  perplexed  by  war, 
and  the  courts  were  either  closed  or  embarrassed  in  the  exer- 
cise of  authority.  Tliis  may  acquit  suitors  from  the  imputa- 
tion of  laches,  but  the  presumption  rests  not  only  on  the 
want  of  diligence  in  asserting  rights,  but  on  the  higher  ground 
that  it  is  necessary  to  suppress  frauds,  to  avoid  long  dormant 
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claims,  wliich,  it  has  been  said,  have  often  more  of  cruelty 
than  of  justice  in  them — that  it  conduces  to  the  peace  of  soci- 
ety and  the  happiness  of  families ;  "  and  relieves  courts  from 
the  necessity  of  adjudicating  rights  so  obscured  by  the  lapse 
of  time  and  the  accidents  of  life,  that  the  attainment  of  truth 
and  justice  is  next  to  impossible."  If  the  war  rendered  suits 
difficult  or  impossible,  from  it  also  resulted  the  destruction 
and  loss  of  records,  and  other  instruments  of  evidence,  and 
the  death  or  the  dispersion  of  witnesses.  The  memory  of 
transactions  more  recent  than  that  on  which  the  right  of  the 
complainants  depend  has  been  clouded,  so  that  it  is  now 
difficult,  by  judicial  investigation,  to  ascertain  and  determine 
their  true  character.  The  necessity  for  protection  against 
ancient  claims,  which  may  have  been  discharged  or  satisfied, 
and  the  evidence  lost,  has  been  by  the  war  increased  rather 
than  diminished.  The  presumption  has  not  been  counter- 
vailed by  evidence  of  disability  of  suit,  all  the  war  can  be 
said  to  have  created,  and  its  value  would  be  lessened  if  the 
exception  were  now  allowed. 

It  is  perhaps  true,  greater  force  and  a  larger  operation  has 
been  given  the  presumption  by  this  court,  than  the  current 
of  authorities  sanctions.  It  has  been  in  obedience  to  a  well 
defined  public  policy,  which  requires  a  fixed  period  of  time 
that  shall  silence  judicial  controversies.  Statutory  enact- 
ment declares  emphatically  that  no  disability  of  suit  shall 
extend  the  period  of  limitation,  so  as  to  allow  an  action  to 
be  commenced,  entry  or  defense  made,  after  the  lapse  of 
twenty  years  from  the  time  the  cause  of  action  or  right 
accrued."— R.  C.  2910. 

For  more  than  thirty  years  the  tendency  of  our  legislation 
has  been  to  narrow  the  period  in  which  rights  must  be 
asserted  and  actions  prosecuted. 

In  1843,  all  actions  for  the  recovery  of  lands,  whether 
founded  on  title  or  the  right  of  entry,  or  of  possession,  were 
limited  to  ten  years,  though  former  statutes  had  prescribed 
the  period  of  twenty  or  of  thirty  years.  The  bond  on  which 
this  demand  is  founded,  had  existed  for  more  than  thirty 
years  when  this  suit  was  commenced.  The  principal  is  dead, 
and  had  been  for  more  than  twenty-three  years  before  the 
suit.  All  the  sureties  are  dead,  insolvent  or  resident  in  other 
States. 

So  far  as  is  disclosed  by  the  bill,  there  is  not  a  living  wit- 
ness of  the  transactions  from  which  a  liability  is  sought  to 
be  imposed.  When  the  principal  died,  and  for  a  long  time 
thereafter,  it  is  apparent  his  estate  was  sufficient  to  answer 
all  the  demands  of  the  appellants.     The  surety  whose  estate 
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is  now  to  be  charged,  died  more  than  twenty-seven  years 
after  the  execution  of  the  bond,  and  consistent  with  every 
fact  averred,  is  the  presumption  that  the  lapse  of  time  had 
rendered  him  oblivious  of  the  fact  that  he  had  ever  joined  in 
its  execution  or  incurred  an  obligation  for  the  principal.  A 
stronger  case  for  the  application  of  the  presumjDtion  of  dis- 
charge and  settlement,  could  not  well  be  presented.  While 
we  do  not  concur  in  the  opinion  of  the  chancellor,  the  decree 
rendered,  sustaining  the  demurrer,  was  proper,  and  must  be 
affirmed. 


Barnard  v,  Davis  et  al. 

Bill  in  Equity  to  set  aside  Fraudulent   Conveyances,  and  for 
Injunction,  (tc. 

1.  Affi'JarUs ;  ichen  admissible  to  contradict  denials  of  answer. — Where  the 
answer  clearly  and  explicitly  denies  the  plaintiff's  title— the  right  in  him 
which  is  the  foundation  of  the  relief  prayed — ex  parte  affidavits  should  not  be 
received  to  overturn  or  contrndict  the  denials  in  the  answer.  Within  this  lim- 
itation, affidavits  may  be  received,  against  the  denials  and  averments  of  the 
answer,  in  cases  of  waste,  (including  analogous  cases  resting  on  like  principles, ) 
nuisance,  infringement  of  patent  rights,  and  in  cases  to  dissolve  and  settle 
partnerships  and  other  joint  adventures,  where  extreme  mismanagement  is 
charged  against  the  defendant  partner  or  joint  adventurer ;  and  in  all  cases 
where  complainant  can  introduce  affidavits,  the  defendant  may  introduce  coun- 
ter affidavits. 

2.  Injunctions  issued  under  §3428  lievised  Code:  affidavits  not  admissible  07i 
motion  to  dissolve. — On  the  dissolution  of  an  injunction  obtained  under  section 
.3428  of  the  Revised  Code,  the  complainant  is  required  to  give  bond,  under 
§  3437  of  the  lievised  Code,  to  refund  the  money  if  the  judgment  be  perpetu- 
ally enjoined  ;  hence  tbe  injury  from  the  dissoiutiou  is  not  irreparable,  and 
affidavits  can  not  be  heard. 

3.  Sections  3428  and  3437  of  Revised  Code;  to  xchat c(i.<ies  do  not  apply. — Sec- 
tions 3428  and  3437  of  the  Revised  Code,  were  intended  to  meet  the  wants  of 
defendants  in  judgments,  who  seek  to  relieve  themselves  of  payment  by  force 
of  some  defense  of  equitable  cognizance  ;  they  have  no  application  where  the 
judgment  debtor  seeks  no  relief  again:;t  it,  but  a  third  party  claiming  that  the 
judgment  is  really  the  property  of  one  to  whose  rights  he  succeeds,  seeks  to 
enjoin  the  plaintiff  in  the  judgment  from  coUectingit,  and  to  have  it  applied 
to  the  benefit  of  such  claimant. 

4.  Frund;  ichat  facts  not  conclusive  proof  of. — Contracts  by  which  a  father, 
largely  indebted,  ana  who  soon  after  becomes  insolvent,  parts  with  very  valu- 
able interests  to  his  son,  at  or  before  the  latter  attains  to  lawful  age,  should  at 
least  invite  the  watchful  scrutiny  of  courts.  They  are  not  necessarily  fraudu- 
lent, and  may  be  explained  consistently  with  fair  dealing  and  good  faith. 

5.  State  court  of  chancery,  jurisdiction  rf.  — A  chancery  court  of  this  State 
has  jurisdiction  to  entertjiin  a  bill  by  an  assignee  in  bankruptcy,  to  assail  and 
.set  aside  transfers  of  property  made  by  the  bankrupt,  in  fraud  of  the  cojumou 
and  statute  law  of  this  State. 
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6.  tSafe  keeping  of  fund  pending  lUigailon,  proper  order  for. — Where  a  claim 
belonging  to  a  bankrupt  has  been  fraudulently  transferred  to  another,  who  has 
obtained  judgment  and  is  about  to  coerce  satisfaction  on  execution  against  the 
debtor,  the  court,  on  bill  by  the  assignee  in  bankruptcy  assailing  the  trunsler, 
should  not  enjoin  the  collection,  but  ought  to  restrain  the  transferee  Irom  in- 
terfering or  receiving  the  monej',  and  direct  the  officer  levying  the  execution  to 
make  the  money  thereon,  and  pay  it  over  to  the  register.  If  the  circumstances 
of  the  case  require  nothing  more  than  the  collection  and  safe  keeping  of  the 
fund  to  await  the  final  disposition  of  the  cause,  it  is  unnecessary  to  appoint  a 
special  receiver  to  hold  the  fund. 

Appeal  from  Chancery  Court  of  Madison, 

Heard  before  Hon.  H.  C.  Speake. 

This  is  an  appeal  under  section  3439  of  the  Revised  Code, 
from  an  order  of  the  chancellor  dissolving  a  preliminary 
injunction,  granted  in  the  cause  on  filing  the  amended  bill, 
upon  the  denials  in  the  answers  of  the  respondents. 

The  original  bill,  which  was  afterwards  amended,  was  filed 
on  the  28tli  of  February,  1874,  by  the  appellant,  Henry  Bar- 
nard, as  assignee  in  bankruptcy  of  Zebulon  P.  Davis,  against 
said  Zebulon  P.,  Williametta,  his  wife,  and  their  son,  G.  L. 
Davis,  and  others.  It  is  charged  in  the  original  and  amended 
bill  that  Zebulon  P.  Davis  was  duly  adjudged  a  bankrupt  on 
his  own  petition,  on  the  7th  day  of  March,  1872,  and  that 
Barnard  was  duly  appointed  his  assignee  in  bankruptcy,  and 
an  assignment  duly  made  to  him  by  the  register  of  all  the 
estate  of  the  bankrupt. 

It  is  further  alleged,  that  on  the  16th  day  of  October,  1860, 
judgment  was  recovered  in  the  circuit  court  of  Limestone 
county,  by  Charles  and  Thomas  S.  McCalley,  against  said 
Zebulon  P.  Davis  for  three  thousand  and  thirty-six  dollars, 
on  which  v^arious  Avrits  of  fieri  facias  were  issued  at  certain 
times,  which  were  specified,  between  the  date  of  its  recovery 
and  the  21st  day  of  July,  1869.  Under  a  pluries  Jieri  facias 
issued  on  the  last  named  day,  delivered  to  the  sheriff  of 
Madison  county,  a  levy  was  made  on  the  house  and  lot  in 
Madison  county  occupied  by  said  Zebulon  P.,  under  which 
it  was  sold  by  the  sheriff  to  said  Wilhametta  for  the  sum 
of  thirty-five  hundred  dollars ;  that  there  is  no  deed  of  record 
in  the  probate  court  conveying  said  property  to  said  Wil- 
liametta ;  that  at  the  time  of  the  levy  and  sale  said  George 
L.  Davis  claimed  to  be  the  owner  of  the  judgment,  and  by 
the  receipt  of  the  sheriff  appears  to  have  received  the  money 
therefor.  It  was  also  alleged,  that  in  a  suit  in  the  circuit 
court  of  Madison  upon  a  bond  executed  by  M.  J.  Donegan 
and  Tim  Murphy,  on  the  17tli  day  of  January,  1862,  and 
payable  one  year  thereafter  to  John  Reed,  deceased,  which 
once  belonged  to  Zebulon  P.  Davis,  who  transferred  it  to 
George  L.  Davis,  said  George  L.  had  obtained  judgment 
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against  said  Murphy  and  Donegan  for  the  sum  of  three  hun- 
dred and  seventy-six  dollars  and  twelve  cents ;  that  execution 
issued  on  this  judgment  had  been  levied  on  a  house  and  lot 
in  Huntsville,  the  property  of  Donegan,  and  that,  unless 
restrained,  the  sheriff  would  proceed  to  sell  the  same  to  sat- 
isfy said  execution.  The  bill  also  alleged,  that  said  George 
L.  instituted  suits  and  recovered  judgments  against  Doyle, 
Spragins  and  Stevens,  on  a  note  made  by  them  in  favor  of 
said  Zebulon  P.  Davis,  and  by  him  transferred  to  the  said 
George  L.;  that  he  had  also  recovered  judgment  against 
Beirne,  administrator  of  C  H.  Patton,  for  $190  besides  costs, 
upon  a  bond  executed  by  said  Patton  in  favor  of  said  Zebu- 
lon P.  Davis. 

It  was  further  alleged,  that  said  George  L.  claimed  of 
McClellan,  as  administrator  of  an  insolvent  estate  of  one 
Smith,  five  thousand  dollars  upon  notes  made  by  said  Smith 
to  Zebulon  P.  and  L.  li.  Davis,  said  G.  L.  Davis  claiming  to 
be  the  assignee  of  said  Zebulon  P.  Davis'  interest  therein. 
The  bill  alleges  that  said  Zebulon  P.  has  been  insolvent  since 
the  late  war,  and  in  fact  owned  the  judgment  under  which 
his  house  was  sold;  that  his  wife,  Williametta,  was  without 
means  to  purchase  at  said  sheriff"'s  sale ;  that  said  Zebulon 
P.,  being  insolvent,  transferred  the  said  notes  and  bonds  to 
said  George  L.  without  valuable  consideration,  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  creditors ;  that 
George  L.  Davis,  at  the  time  of  the  transfer  of  said  McCalley 
judgment  against  said  Zebulon  P.,  "  was  a  very  youug  man, 
scarcely,  if  in  fact,  beyond  his  majority,  and  that  he  had  not 
the  means  with  which  to  negotiate  a  bona  fide  transaction  of 
that  magnitude  ;"  neither  did  he  have  means  to  purchase 
the  said  notes  and  claims  transferred  to  him,  but  that  the 
same  was  a  fraudulent  contrivance  between  them  to  con- 
ceal his  interest  therein,  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  creditors. 

The  bill  prayed,  among  other  things,  that  the  said  Wil- 
liametta be  compelled  to  convey  the  house  and  lot  purchased 
by  her,  under  the  McCalley  judgment,  to  be  administered  by 
the  complainant  as  assignee  in  bankruptcy ;  that  the  sheriff 
and  said  George  L.  Davis  be  enjoined  from  collecting  the 
judgment  in  favor  of  said  George  L.  against  Donegan  and 
Murphy,  also  for  relief  as  to  other  matters,  which  need  not 
be  here  specially  noticed.  Tlie  bill  was  sworn  to  by  the 
complainant,  and  waived  the  answer  on  oath  of  the  defend- 
ants Zebulon  P.,  Williametta  and  George  L.  Davis. 

When  the  original  bill  was  tiled,  the  proceedings  in  the  suit 
against  Murphy  and  Donegan  had  not  ripened  into  judgment, 
and  the  facts  as  to  the  levy  upon  the  property  of  Donegan 
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were  introduced  by  amendment,  which  was  allowed  August 
30th,  1875,  upon  affidavit  of  Barnard  as  to  the  truth  of  the 
facts  stated.  In  the  amendment,  an  injunction  was  specially 
prayed  against  the  sheriff  and  said  George  L.  from  taking 
any  steps  to  collect  the  money  on  said  execution. 

The  chancellor  directed- an  injunction  to  issue,  as  prayed 
in  the  amended  bill,  upon  complainant  entering  into  bond  in 
double  the  amount  of  the  judgment,  with  good  and  approved 
securities,  payable,  conditioned  and  approved  as  required 
by  law." 

On  the  31st  day  of  May,  1875,  Zebulon  P.  Davis  filed  an 
answer,  and  on  the  same  day  WiUiametta  and  George  L.  Da- 
vis adopted  his  answer  as  theirs.  Afterwards,  on  the  29th 
day  of  January,  George  L.  Davis  filed  an  amended  answer, 
which  was  under  oath.  This  answer  was  in  substance  as 
follows :  He  was  born  on  the  31st  day  of  August,  1845.  In 
the  fall  or  winter  of  the  year  1862,  by  agreement  between 
himself  and  father,  he  was  emancipated  and  taken  into  busi- 
ness as  the  equal  partner  of  his  father,  in  the  business  of 
buying  and  selling  salt,  cotton,  whisky,  tobacco,  osnaburgs, 
leather  and  other  articles,  and  this  business,  though  occa- 
sionally interrupted,  continued  until  the  summer  of  1865. 
The  share  of  the  said  George  L.  in  the  profits  amounted  to 
about  six  thousand  dollars,  and  no  books  having  been  kept, 
because  of  the  war  then  raging,  said  George  L.  could  not 
state  the  amount  with  exactness ;  that  in  the  years  1864 
and  1865,  he  realized  the  sum  of  fifteen  hundred  dollars 
from  keeping  billiard  tables  in  Huntsville,  Alabama.  Said 
Zebulon  P.  Davis  never  claimed  the  son's  share  of  the  part- 
nership profits,  nor  his  receipts  from  the  bilUard  tables,  but 
spent  them  with  the  understanding  that  he  was  to  repay 
them  to  his  son,  and  in  the  spring  of  1866  was  indebted  to 
his  son,  George  L.,  for  about  six  thousand  dollars.  It  was 
in  part  payment  of  this  indebtedness  that  Zebulon  P.  trans- 
ferred to  his  son  the  bond  on  which  he  recovered  judgment 
in  the  Donegan  and  Murphy  suit,  and  the  other  choses  in 
action,  of  the  transfer  of  which  complaint  is  made.  It  is 
further  stated  in  this  answer,  that  in  the  spring  of  1866 
George  L.  Davis  learned  that  McCalley  had  recovered  a  judg- 
ment against  said  Zebulon  P.  and  L.  R.  Davis,  and  execution 
had  been  levied  on  said  Zebulon's  house.  At  this  time,  the 
answer  states,  George  L.  had  $1,300  of  his  own  money  in 
bank,  and  he  desired  to  save  his  father's  home.  He  there- 
fore bought  up  a  claim,  from  Price,  Farriss  &  Co.,  against 
McCalley  &  Co.,  for  which  he  paid  their  attorney  $393.75, 
and  at  the  next  term  of  court  recovered  judgment  thereon 
against  them  for  $684.50,  and  sued  out  garnishment  against 

Vot.  I4Y. 


1875.]  OF  ALABAMA.  569 

[Barnard  v.  Davis  et  al.  ] 

his  father  as  their  debtor.  Afterwards,  in  September,  1866, 
George  L.  succeeded  in  buying  from  McCalley  &  Co.  their 
judgment  against  Zebulon  P.  in  consideration  of  the  sur- 
render of  the  judgment  against  them  and  payment  of  $870  in 
cash — making  the  judgment  cost  him,  said  George  L.,  the 
sum  of  .$1,263.75 — and  for  this  consideration  the  judgment 
against  Zebulon  P.  was  transferred  to  him,  taking  the  fol- 
lowing receipt : 

"  Received,  Huntsville,  Alabama,  of  Zeb.  P.  Davis,  by  the 
hands  of  George  L.  Davis,  eight  hundred  and  seventy  dollars 
in  federal  bank  notes,  which  amount  is  in  full  for  an  execu- 
tion or  judgment  against  Zeb.  P.  Davis  in  Limestone  county, 
Alabama,  in  our  favor.  Judgment  rendered  October  16th, 
1860,  which  judgment  we  transfer  to  said  George  L.  Davis, 
he  paying  all  court  costs  that  may  have  accrued  on  said  debt 
or  judgment  to  this  date.  Thos.  S.  McCalley  &  Co." 

The  answer  states  that  Zebulon  P.  had  no  interest  in  the 
money  thus  paid,  and  the  recital  showing  payment  by  Zeb.  P., 
is  a  mistake,  said  George  L.  having  no  attorney  to  draw  the 
papers,  and  that  the  money  was  really  paid  by  him  and  the 
judgment  transferred  to  him,  as  shown  by  the  language  trans- 
ferring the  judgment  to  said  George  L. 

The  ansAver  further  states  circumstances  and  facts  going 
to  show  that  this  money  was  drawn  by  him  out  of  the  Hunts- 
ville National  Bank,  and  makes  exhibits  of  certain  checks 
drawn  about  that  time,  payable  to  himself,  amounting  together 
to  $906.25. 

After  the  purchase  of  the  McCalley  judgment,  George  L. 
caused  the  home  of  Zebulon  P.  to  be  sold  under  execution 
issued  on  it,  his  mother  becoming  the  purchaser ;  he  receipt- 
ing to  the  sheriff  for  the  amount  bid. 

It  is  impossible  to  set  out  in  detail  all  the  facts  and  cir- 
cumstances set  up  in  the  bill  and  shown  in  the  answers, 
bearing  upon  the  good  faith  of  the  various  transactions 
assailed  by  the  bill,  without  swelling  the  report  of  the  case 
to  an  improper  length. 

After  the  allowance  of  the  amendment,  said  Williametta 
and  Zebulon  P.  put  in  sworn  answers,  Avhich  stated  the 
transactions  mentioned,  substantially  as  shown  in  the  answer 
of  George  L. 

After  the  coming  in  of  the  answers,  but  at  wdiat  date  is  not 
shown,  respondents  moved  to  dissolve  the  injunction,  but 
upon  what  ground  is  not  shown,  the  motion  not  being  set 
out  in  the  transcript.  The  matter  was  submitted  for  decree 
in  vacation,  and  on  the  10th  day  of  April,  1876,  the  chancel- 
lor made  an  order  dissolving  the  injunction,  on  the  ground 
that  the  answers  fully  met  and  denied  the  material  allegations 
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of  the  bill.  It  is  stated  in  the  decretal  order,  that  complain- 
ant "offered  in  evidence  certain  affidavits  and  exhibits, 
marked  'filed  March  15tli,  1876;'  but  the  same  being  con- 
sidered b^'  the  chancellor,  their  admission  as  evidence  on 
this  motion  is  dissolved."  This  decree  also  required  that 
before  said  George  L.  proceeded  to  collect  the  Donegan  and 
Murphy  judgment,  he  should  execute  bond  as  required  by 
section  3437  of  the  Revised  Code. 

The  affidavits  offered  on  the  hearing  were  those  of  two  of 
the  solicitors  for  the  complainant,  who  were  "  witnesses  for 
the  complainant  in  the  cause,  to  whom  interrogatories  have 
been  propounded  and  filed,  with  whom  affiants  have  had 
conversations,  and  in  such  conversations  these  witnesses 
have  stated,  of  their  own  knowledge,  facts  and  circumstances 
confirmatory  of  the  material  averments  of  complainant's  bill, 
and  facts  and  circumstances  contradictory  of  and  in  conflict 
with  the  material  denials  and  averments  of  the  answer.  Affi- 
ants further  state  that  they  will  produce,  on  the  hearing  of 
the  cause,  record  evidence  directly  contradictory  of  sworn 
statements  in  the  answer  and  deposition  of  Z.  P.  Davis  in 
this  cause.  Affiants  accompany  with  this  affidavit  a  copy  of 
said  Z.  P.  Davis'  deposition  in  this  cause." 

The  decree  rendered,  and  the  refusal  to  consider  the  affi- 
davits, are  now  assigned,  among  other  things,  for  error. 

Beiene,  Humes  &  Gordon,  for  appellant. — The  court  erred 
in  refusing  to  receive  the  affidavits,  under  the  circumstances 
shown  by  this  record. —  Grandin  v.  LeRoy,  2  Paige,  509 ;  1 
Clarke's  Ch.  347;  Hilliard  on  Injunctions,  §  74;  1  Overton, 
121 ;  Poor  v.  Carleton,  3  Sumner,  70-83 ;  64  N.  C.  451 ;  2  Pa. 
342;  1  Woodbury  &  Minot,  13;  16  Vesey,  jr.  49;  2  Leading 
Cases  in  Equity,  p.  207.  What  is  said  in  Long  v.  Broivn,  4 
Ala.,  is  a  dictum. 

II.  The  facts  show  a  case  of  irreparable  injury,  and  the 
injunction  should  have  been  retained. — 17  Ala.  667 ;  28  Ala. 
289;  62  Ga.  5;  9  Johns.  Ch.  202. 

III.  The  chancery  court  had  full  jurisdiction. — 105  Mass. 
136 ;  29  Ala.  112 ;  Ward  v.  Jenkins,  10  Met.  583 ;  69  N.  C.  404 ; 
Bump  on  Bankruptcy,  (7  ed.)  473  et  seq.  The  conveyances 
complained  of  were  in  fraud  both  of  the  statute  and  common 
law,  and  there  can  be  no  doubt  of  the  jurisdiction  of  the  State 
court  in  such  a  case. — 55  N.  G.  159 ;  7  Bush,  (Ky.)  66 ;  50 
Ala.  265 ;  44  Ala.  333.  Ex  parte  Gist,  26  Ala.  165 ;  48  Miss. 
101.     See,  also,  Otis  v.  Hadley,  112  Mass.  100. 

Paul  Jones,  Lionel  Day,  Nicholas  Davis,  and  Walker  & 
Shelby,  contra. — A  cause  will  be  dismissed  at  any  stage  of 
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proceedinjTs  for  want  of  jurisdiction,  apparent  on  the  face  of 
the  proceedings.— 41  Ala.  75;  46  Ala.  72;  42  Ala.  153;  3 
Met.  (Ky.)  77;  4  Green,  (Iowa,)  376. 

A  State  court  has  not  jurisdiction  of  a  bill  filed  by  an 
assignee  in  bankruptcy  against  the  bankrupt  and  others  after 
his  final  discharge,  seeking  to  obtain  property  alleged  to  be 
the  estate  of  the  bankrupt,  because  "upon  the  filing  of  a 
voluntary  petition  in  bankruptcy,  (no  other  court  having  first 
obtained  jurisdiction  of  the  bankrupt  or  his  estate,)  the  court 
of  bankruptcy  acquires  full  and  excJufiive  jurisdiction  of  the 
bankrupt  and  his  pstate." — Steel  v.  Moodij,  Head-notes,  Janu- 
ary term,  1876,  p.  12 ;  VoorJiees  v.  Frisbie,  25  Mich.  476 ;  same 
case,  12  Am.  Rep.  29;  In  re  Cent.  Bank  Brooklyn,  7  C.L.N. 
371 ;  Walker,  asmj.  v.  Seiqell,  2  (Jent.  L.  L.  503 ;  Sfe/vart  v. 
Nines,  11  Met.  B.  R.  87;  Oafes  v.  Barish,  47  Ala.  157;  Van 
Nostrand  v.  Carr,  30  Md. ;  Corey  v.  Ripley,  57  Maine,  69 ; 
Burl)€e  V.  Sparhcnvk,  108  Mass.  Ill ;  same  case,  11  Am.  Rep. 
320;  7  National  B.  R.  490;  Bingham  v.  Caffin,  7  Bank.  Reg. 
412. 

But  if  the  court  should  refuse  to  dismiss  the  cause  for 
want  of  jurisdiction,  we  cite  the  following  authorities  to 
show  that  the  injunction  was  properly  dissolved.- — Sanders  v. 
Cavett,  38  Ala.  51;  Brooks  v.  Deos  ck  Co.  35  Ala.  599;  Dunlap 
V.  Clements,  7  Ala.  539;  Mobile  School  Comm.  v.  Butnam,  44 
Ala.  606,  (4th  point) ;  and  as  to  emancipation  of  child  by 
parent,  see  McClosky  v.  Syppert,  ^11  Penn.  230;  Reeves'  Do- 
mestic Relations,  432,  (note);  11  Humphrey,  104;  7  Cowan, 
85-92. 

The  affidavits  were  properly  rejected  by  the  chancellor. — 
L(m(i  d-  Lovg  r.  Brow,  4  Ala.  622. 

The  motion  to  dissolve  injunction  was  made  March  6tli, 
1876. 

STONE,  J.— In  Boor  v.  Carleton,  3  Sumner,  79,  Mr.  Justice 
Story  lays  down  a  rule  for  the  admission  of  affidavits  on  a 
motion  to  dissolve  an  injunction  on  the  denials  of  the  answer, 
which  is  rather  broader  in  some  of  its  terms  than  the  cur- 
rent of  authorities  will  warrant.  To  leave  it  purely  a  mat- 
ter of  discretion  with  the  chancellor  whether  or  not  he  will 
hear  ex  parte  affidavits  in  every  case  tried  before  him,  is  to 
declare  no  rule  at  all.  The  tendency  of  such  practice  would 
be  to  invite  the  experiment  in  every  case  where  tlie  practi- 
tioner thought  he  coidd  strengthen  his  case  by  such  affida- 
vits. A  question  so  important  in  ]iractice,  and  of  such  fre- 
quent presentation,  should,  if  possii)le,  have  a  solution  Avliich 
Avill  tend  to  uniformity  of  administrati(m.  Still,  we  find  it 
difficult  to  express  a  rule  which  will  infallibly  inform  the 
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practitioner  when  he  may  or  may  not  introduce  such  affida- 
vits. 

In  the  case  of  L&ng  &  Long  v.  Broivn,  4  Ala.  631-2,  this 
court  said :  "  On  a  motion  to  dissolve  an  injunction,  affida- 
vits cannot  be  received,  either  to  support  or  contradict  the 
answer,  with  the  single  exception  of  ivaste,  where  the  injury 
would  be  irreparable." 

That  great  equity  judge.  Chancellor  Kent,  after  stating 
that  the  general  rule  is  against  their  admission,  and  that  the 
instances  in  which  they  are  admitted  are  exceptional,  adds  : 
"  They  have  been  admitted  in  cases  of  waste,  and  in  cases 
analogous  resting  on  the  same  principle,  and  where  irrepa- 
rable mischief  might  ensue  ;  and  (he  adds)  I  am  aware  that 
partnership  cases  have  been  brought  within  this  rule." 
Eastburn  v.  Kirk,  1  Johns.  Ch.  445. 

The  case  of  StratJimore  v.  Boives,  2  Bro.  C.  C.  88,  referred 
to  by  Chancellor  Kent  in  the  case  supra,  was  one  of  waste. 
In  a  note  to  that  case,  it  is  said  that  "  upon  applications  to 
continue  or  dissolve  injunctions  to  stay  waste,  or  acts  in  the 
nature  of  waste,  though  the  court  does  not  permit  affidavits 
to  be  read  in  support  of  the  plaintiff's  equity,  yet,  when  the 
waste  sworn  to  is  denied,  proof  of  it  by  affidavit  will  be 
admitted.  .  .  .         Upon   similar   principles   the 

court  has  permitted  the  reading  of  affidavits  in  a  case  of 
partnership,  though  with  great  caution,  and  only  when  it  has 
clearly  appeared  that  one  partner,  by  acts  of  extreme  mis- 
conduct, is  bringing  the  case  within  the  principle  of  irrepa- 
rable mischief.  But  this  has  been  confined  to  affidavits  in 
support  of  the  allegations  of  mismanagement,  &c.,  not  in 
support  of  the  title." 

In  the  case  of  Poor  v.  Carleton,  supra,  Mr.  Justice  Story, 
speaking  of  the  admissibility  of  the  affidavits  offered,  says 
"  that  they  are  admissible  I  cannot  doubt,  for  they  are  merely 
to  collateral  matters,  not  touched  by  or  contradictory  to  the 
answers.  .  .  .         Without  doubt  the  defendants 

are  at  liberty  to  repel  such  affidavits  by  counter  affidavits  to 
the  same  points,  for  otherwise  they  might  be  com pr omitted 
by  statements  which  they  would  have  no  opportunity  to 
answer."  It  is  further  said,  in  the  same  opinion,  that  "there 
is  another  qualification  of  the  doctrine,  in  cases  of  irrepa- 
rable mischief,  and  that  is,  that  though  the  original  affidavits 
may  be  read  as  to  other  facts  contradicted  by  the  answer, 
they  cannot  be  read  in  support  of  the  title  of  the  plaintiff, 
which  is  contradicted  by  the  answer."  Mr.  Story  expresses 
his  disapprobation  of  this  last  proposition,  but  we  do  not 
concur  with  him  in  that. 

In  High  on  Injunctions,  §  1005,  it  is  said  :    "  Upon  a  mo- 
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tion  to  dissolve,  on  the  coming  in  of  the  answer,  complainant 
will  not  usually  be  allowed  to  file  additional  affidavits,  either 
in  support  of  his  bill,  or  for  the  purpose  of  contradicting  the 
answer.  Some  exceptions  to  the  rule  are,  however,  recog- 
nized by  the  authorities,  and  where  the  effect  of  a  dissolu- 
tion would  be  that  the  parties  would  not  remain  in  statu  quo 
upon  the  final  hearing,  and  when,  as  in  cases  of  waste,  seri- 
ous and  irreparable  mischief  would  ensue  from  the  'delay, 
the  strictness  of  the  rule  may  be  relaxed." 

We  hold  that  where  the  answer  clearly  and  explicitly 
denies  the  plaintiff's  title,  the  right  in  him,  which  is  the 
foundation  of  the  relief  he  prays,  then  ex  parte  affidavits 
should  not  be  received  to  contradict  or  overturn  such  denials 
in  the  answer.  With  this  limitation,  affidavits  are  receivable 
against  the  denials  and  averments  of  the  answer,  in  cases  of 
waste,  of  nuisance,  of  infringement  of  patent  rights,  and  in 
cases  to  dissolve  and  settle  partnerships  and  other  joint  ad- 
ventures, where  extreme  mismanagement  is  charged  against 
the  defendant  partner  or  joint  adventurer.  Under  the  gen- 
eral designation,  waste,  we  include  all  analagous  cases  rest- 
ing on  like  principle.  And,  we  may  add,  in  all  cases  where, 
under  these  rules,  the  complainant  is  entitled  to  introduce 
affidavits,  the  defendant  may  introduce  counter  affidavits. 
We  do  not  declare  these  rules  as  controlling  absolutely  all 
cases  that  may  arise,  but  as  declaration  of  principles  for  the 
solution  of  questions  that  may  be  presented.  They  some- 
what enlarge  the  rule  declared  in  the  dictum  found  in  Long 
V.  Broum,  supra. 

Under  the  rules  above  declared,  the  case  made  by  the 
pleadings  in  this  cause  is  not  one  of  irreparable  mischief,  or 
one  in  which  affidavits  contradictory  of  the  answer  should 
have  been  received. 

When  an  injunction  obtained  under  section  3428  of  the 
lle^dsed  Code  is  dissolved,  the  complainant  is  required  to 
give  a  refunding  bond  under  section  3437  Eevised  Code. 
The  mischief  resulting  from  such  dissolution  cannot  be  irrep- 
arable, and  therefore  affidavits  should  not  be  allowed  on 
motions  to  dissolve  injunctions  obtained  under  that  section. 

The  present  amended  bill  and  injunction  do  not  fall  within 
the  provisions  of  sections  3428  and  3437  of  the  Revised  Code. 
Those  sections  are  intended  and  framed  to  meet  the  wants 
of  defendants  in  judgments,  who  seek  to  relieve  themselves 
from  the  payment  thereof  by  force  of  some  defense  of  ecpii- 
table  cognizance.  Success  in  such  a  suit,  is  a  discharge  of 
the  supposed  debt  or  recovery  evidenced  by  the  judgment. 
Hence,  a  refunding  bond,  "  conditioned  to  refund  the  money 
and  interest,  he  (the  plaintiff,)  may  collect  on  the  judgment, 


574  SUPREME   COURT  [Dec.  Term, 

[Bariiiird  V.  Davis  et  al.] 

if  the  same  is  on  the  final  hearing  of  the  bill  perpetually  en- 
joined," would,  in  such  case,  be  apt  and  ample  security. 

In  this  case,  such  bond  would  be  no  proper  security.  A 
perpetual  injunction  in  this  cause  will  not  relieve  the  defend- 
ants in  the  judgment  from  paying  it,  nor  give  them  any  right 
to  recover  it  back.  It  will  only  settle  that  Barnard  and  not 
Davis  is  entitled  to  the  money. 

In  Ileiabert  c^  Hah  v.  Broivn,  17  Ala.  671,  this  court  said : 
"An  injunction  will  not  always  be  dissolved,  even  if  the  an- 
swer deny  the  equity  of  the  bill,  if  the  court  can  see  good 
reason  in  the  facts  disclosed  why  the  injunction  should  be 
retained.  If  the  answer  be  evasive  or  uncertain,  or  if  the 
case  made  by  the  answer  does  not  clearly  show  that  the 
complainant  is  not  entitled  to  relief,  the  injunction  should 
be  retained  until  the  final  hearing."  The  same  principle  had 
been  asserted  in  Foor  v.  Carleton,  supra. 

In  Roberts  v.  AivJerson,  2  Johns.  Ch.  204,  a  judgment  had 
been  recovered  in  an  action  of  ejectment.  Tiie  defendant 
in  ejectment  being  adjudged  to  be  in  possession  as  tenant 
to  lessors  of  plaintiffs,  had  precluded  himself  from  defend- 
ing the  action  at  law,  and  .the  complainants  in  the  chancery 
suit,  claiming  that  they  had  title  to  the  premises,  had  filed 
their  bill  to  enjoin  said  judgment  at  law,  on  the  ground  of 
fraud  in  the  title  under  which  the  lessors  of  the  plaintiff  had 
recovered.  The  chancellor  said :  "  Both  parties  deduce 
title  to  the  premises  in  controversy  from  William  Griffith, 
and  the  only  point  is,  whether  the  two  deeds  from  Griffith 
to  Sarah  Johnson,  under  whom  the  defendants  set  up  title, 
were  fraudulent  and  void.  This  question  of  fraud  was  not 
tried,  and  from  the  history  of  the  ejectment  suit,  as  stated  in 
the  pleadings,  it  would  seem  that  it  could  not  be  tried,  as  the 
recovery  was  placed  entirely  on  the  ground  that  the  defend- 
ant at  law  was  tenant  to  the  new  defendants,  and  so  con- 
cluded from  setting  up  this  defense.  But  the  fraud,  as 
charged,  is  a  proper  and  familiar  head  of  equity  jurisdiction, 
and  unless  the  answer  be  full  and  satisfactory,  the  injunction, 
if  right  in  the  first  instance,  ought  to  be  retained  until  the 
hearing.  ...         It  appears  to  me,  then,  that  un- 

til the  cause  is  brought  to  a  hearing,  and  decided  on  the 
merits,  the  possession  ought  not  to  be  ch*anged,  and  that  the 
case  does  not  fall  within  the  reason  of  the  general  rule,  that 
an  injunction  is  to  be  dissolved  when  an  answer  comes  in 
and  denies  all  the  equity  of  the  bill.  The  grant- 

ing and  continuing  of  the  process  must  always  rest  in  sound 
discretion,  to  be  governed  by  the  nature  of  the  case."  See, 
also,  the  case  of  Moore  v.  Hylton,  1  Dev.  Eq.  435. 

Contracts  by  which  a  father,  largely  indebted,  and  who 
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soon  afterwards  becomes  insolvent,  parts  with  very  valuable 
interests  to  his  son,  at  or  before  the  time  the  latter  attains 
to  lawful  age,  should  at  least  invite  the  Avatchful  scrutiny  of 
courts.  They  are  not  necessarily  fraudulent,  but  may  be  ex- 
plained consistently  with  good  faith  and  fair  dealings. 

In  Young  v.  Dutnas,  39  Ala.  60,  which  was  a  contract  be- 
tween near  relations,  we  said :  "  The  relationship  of  Mr. 
Dumas  to  Mr.  Horn,  and  the  gift  of  the  entire  property  by 
Mr.  Horn  to  his  daughter,  Mrs.  Dumas,  while  they  should 
stimulate  our  scrutiny  of  the  transaction,  are  not  enough  of 
themselves  to  mark  the  conveyance  as  fraudulent.  Mr.  Horn 
had  the  clear  right  to  collect  his  demand,  which  we  have 
seen  was  just,  from  his  son-in-law,  Mr.  Dumas,  and  after  he 
thus. became  the  owner  of  the  property,  his  right  to  give  that 
property  to  the  sole  and  exclusive  use  of  his  daughter,  Mrs. 
Dumas,  cannot  be  successfully  controverted  by  the  creditors 
of  Mr.  Dumas."  ' 

So,  in  this  case,  the  transaction  should  be  scrutinized, "not 
with  a  foregone  conviction  that  there  was  intent  to  defraud, 
but  with  a  watchful  purpose  to  know,  if  possible,  the  entire 
transaction.  If,  when  the  testimony  comes  in,  the  transac- 
tion be  satisfactorily  explained ;  if  it  be  clearly  shown  that 
the  father  was,  in  good  faith,  indebted  to  the  son  as  claimed, 
and  in  payment  of  that  debt  paid  to  him  the  claims  in  con- 
troversy in  like  good  faith,  then  the  appellee  should  enjoy 
the  fruits  of  such  payment.  So,  if  there  be  satisfactory  ac- 
count of  how  George  L.  Davis  acquired  the  money — $1,263 — 
Avith  which  he  purchased  the  homestead  of  the  family,  then 
his  right  to  give  it  to  his  mother  is  clear  and  unquestioned. 

We  think  the  answers  in  this  cause  do  not  clearly  show 
that  the  complainant  is  not  entitled  to  relief,  AYe  forbear 
to  specify,  further  than-  we  have  done  above,  the  reasons 
whicli  lead  our  minds  to  this  conclusion,  lest  we  might  there- 
by inflict  an  undeserved  injury  on  the  defendants.  We  quote 
and  ad:)pt  the  language  of  judge  Gaston,  expressed  on  a 
similar  application,  that  "  it  is  not  for  us  to  anticipate  how 
these  matters  shall  appear,  when  the  cause  shall  be  brouglit 
to  a  hearing,  and  we  are  reluctant  to  express  any  opinion 
which  may  prejudice  the  case  of  the  defendants." — S/terrUl 
V.  HnrrclL  1  Ire.  Eq.  1<)5. 

There  is  nothing  in  the  objection  that  the  chancery  court 
of  Madison  county  has  not  jurisdiction  of  this  cause.  The 
assignee  is  clothed  with  the  rights  of  property  of  the  bank- 
rupt, with  the  additional  right  to  assail  and  set  aside  fraud- 
ulent transfers  of  property  made  by  the  bankrupt.  On  the 
latter  point  he  is  armed  with  the  power  and  rights  of  the 
creditors.     If,  then,  the  transfers  complained  of  be  obnox- 
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ious  to  the  charge  of  fraud,  the  chancery  court  has  full 
power  to  set  them  aside,  that  the  assignee  may  applj'' 
the  assets  to  the  proper  debts  of  the  bankrupt. — bump  on 
Bankruptcy,  6th  Ed.  198,  et  seq ;  Bankrupt  Act,  section  16. 
The  fraud  charged  in  the  present  bill,  if  sustained,  is  a  fraud 
on  the  common  and  statute  law  of  the  State  of  Alabama. 
Such  questions  are  clearly  cognizable  before  the  proper  State 
tribunals. —  Ward  v.  Jenkins,  10  Mete.  Mass.  583 ;  Boone  v. 
Boll,  7  Bush.  66 ;  S.  C.  3  Am.  Rep.  288 ;  GogdeU  v.  Exum,  59 
N.  C.  464 ;  S.  C.  12  Am.  Rep.  657 ;  Kemmerer  v.  Tool,  12  B. 
R.  334 ;  Jordan  v.  Downey,  12  B.  R.  427. 

The  chancery  court  of  Madison  should  not  have  enjoined 
the  collection  of  the  judgment  against  Murphy  and  Donegan 
without  more.  There  should  have  been  provision  made  for 
its  collection  and  safe  custody  until  the  final  disposition  of 
the  cause.  Ordinarily  this  is  done  through  a  receiver.  But 
inasmuch  as  there  is,  in  this  case,  but  one  act  to  be  done, 
namely,  the  collection  and  safe-keeping  of  said  fund,  it  would 
be  both  expensive  and  unnecessary  to  appoint  an  independ- 
ent receiver  for  this  simple  duty.  The  register  of  the  court, 
in  his  official  capacity,  is  a  proper  person  to  receive  said 
money  and  hold  it  in  the  registry  of  the  court,  to  abide  the 
further  order  of  the  court  to  be  made  in  this  cause. 

The  decree  of  the  chancellor,  dissolving  the  injunction,  is 
reversed,  and  this  court,  proceeding  to  render  the  decree 
which  the  chancellor  should  have  rendered,  doth  order  and 
decree  that  said  George  L.  Davis  be,  and  he  hereby  is,  en- 
joined and  restrained  from  controlhng,  collecting  or  receiving 
the  proceeds  of  said  judgment  against  Murphy  and  Donegan, 
described  in  the  pleadings,  until  further  order  of  the  chan- 
cery court.  And  the  said  sheriff  of  Madison  county  is  di- 
rected to  collect  said  execution,  and  pay  it  into  the  registry 
of  the  chancery  court,  taking  the  register's  receipt  therefor ; 
said  money  to  abide  the  further  order  of  the  said  chancery 
court,  to  be  made  in  the  premises. 

Reversed  and  rendered. 

Brickell,  C.  J.,  not  sitting. 
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Ex  parte  Walker. 

Application  for   Mandamus  to  compel  Circuit  Judge  to  vacate 
Order^  granting  Siqjersedeas,  <('c. 

1.  liehenrimi  of  laic;  what  not  sufficicHt  to  anthorize.. — To  entitle  a  party  to  a 
rehearing  uuiler  the  statute  (11.  C.  §  2814),  it  is  not  enough  to  show  that  he  was 
prevented  from  making  defense  by  fraud,  accident  or  mistake;  he  must  also 
show  that  this  occurred  without  fault  or  neglect  on  his  part. 

2.  Same. — If  the  defendant's  attorney  negligently  fails  to  present  his  de- 
fense, or  to  introduce  his  witnesses,  %vithout  any  fraud  or  unfairness  on  the 
part  of  the  opposite  party,  it  is  as  between  the  deiendant  and  the  adverse  party, 
the  negligence  and  fault  of  the  defendant. 

3.  Mandamus;  ichen  Iks. — Where  the  judge,  on  loreliminary  application  to 
him,  improperly  grants  or  refuses  a  supersedeas,  mandamus  lies  to  correct  the 
error. 

This  was  an  application  by  Thomas  A.  Walker  for  man- 
damus to  compel  the  judge  of  the  10th  judicial  circuit  (Hon. 
John  Henderson)  to  vacate  and  set  aside  a  supersedeas  ordered 
by  him  on  the  petition  of  William  Curry,  praying  a  superse- 
deas and  for  rehearing  under  the  statute,  in  the  case  of  Thomas 
A.  Walker  v.  WilUarn  Curry  and  Walker  Curry,  wherein  said 
Walker  had  recovered  judgment  in  the  Circuit  Court  of  Tal- 
ladega against  the  defendants,  for  8841.00  and  costs,  upon  a 
promissory  note  made  by  them  and  payable  to  one  James  A. 
Curry. 

The  petition  for  rehearing  and  supersedeas  alleged,  in  sub- 
stance, that  William  Curry,  the  petitioner,  was  merely  a  surety 
on  the  note  for  said  Walker  Curry,  and  that  the  latter  paid 
the  note  to  said  James  A.  Curry,  the  paj^ee,  while  the  note 
was  in  his  possession,  b}-  the  sale  of  certain  lands,  out  of  the 
proceeds  of  which  said  J.  A.  Curry,  who  collected  the  pur- 
chase money,  paid  himself.  When  suit  was  brought,  jieti- 
tioner  emj^loyed  an  attorney  to  defend  the  suit,  informed 
him  fully  as  to  the  facts,  and  also  gave  him  the  names  of  two 
other  witnesses  residing  in  the  county,  by  whom  the  defense 
could  be  proved.  Walker  Curry  was  absent  much  of  the 
time,  and  petitioner  caused  his  attorney  to  take  his  deposi- 
tion. Petitioner  having  made  full  jweparations  for  the  de- 
fense, gave  himself  no  further  uneasiness,  and  did  not  attend 
court.  When  the  case  M-as  called  for  trial,  the  deposition  of 
Walker  Curry  could  not  be  found  among  the  papers  in  court, 
and  petitioner's  attorney  went  to  trial  without  it,  and  with- 
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out  the  witnesses  whose  testimony  would  have  proved  his 
defense,  and  thus  judgment  went  against  petitioner. 

The  deposition  of  Walker  Curry  proved  the  payment  as 
hereinbefore  stated,  and  it  could  also  have  been  established 
by  the  testimony  of  the  witnesses  the  attorney  was  directed 
to  summon,  who  were  named. 

Petitioner's  attorney,  who  is  utterly  insolvent,  neglected  to 
apply,  in  term  time,  for  a  new  trial,  and  did  not  inform  peti- 
tioner of  the  result  of  the  suit,  of  which  petitioner  remained 
in  ignorance,  until  execution  issued  on  the  judgment  was 
levied  on  his  property,  after  the  adjournment  of  the  court. 

Notice  of  the  petition  having  been  served  on  Thomas  A. 
Walker,  he  appeared  before  the  judge  at  chambers,  and  pre- 
sented a  demurrer  and  answer. 

The  demurrer  assailed  the  sufficiency  of  the  petition  on 
several  grounds,  not  necessary  to  be  noticed,  and  particularly 
because  the  petition  showed  that  the  petitioner  was  pre- 
vented from  making  defense  by  his  own  negligence  and  that 
of  his  attorney.  The  circuit  judge,  however,  granted  the 
order  of  supersedeas ;  signing,  at  the  instance  of  said  Thomas 
A.  Walker,  a  bill  of  exceptions,  reciting  the  proceedings 
herein  set  out. 

John  T.  Heflin,  for  mandamus. — The  petition  for  superse- 
deas, &c.,  shows  no  misconduct  on  the  part  of  Walker.  It 
clearly  shows  that  Curry's  fault,  or  that  of  his  own  attorney, 
also  prevented  the  making  of  defense.  As  between  Walker 
and  Curry,  the  fault  of  Curry's  attorney  was  Curry's  fault. 
Shields  V.  Burns,  31  Ala.  537";  Ex  parte  North,  49  Ala.  387. 

STONE,  J.— In  Shields  v.  Burns,  3l  Ala.  537,  a  case  like 
the  present  one,  this  court  said,  speaking  of  the  facts  of 
that  case  :  "  It  is  doubtful,  to  say  the  least  of  it,  whether 
any  court  could  say  that  the  defendant  was  prevented  from 
making  his  defense  by  surprise,  accident,  mistake  or  fraud. 
But,  conceding  that  he  was  so  prevented,  still  that,  of  itself, 
is  not  sufficient  to  entitle  him  to  a  rehearing.  He  must,  in 
addition  to  that,  show  that  the  prevention  was  tvithout  fault 
on  his  part.  If  he  lost  the  opportunity  of  making  his  defense 
by  the  neglect,  inattention,  or  mistaken  counsel  of  his  own 
attorney,  Avithout  any  fraud  or  unfairness  of  the  adverse 
party,  it  is,  in  law,  as  between  him  and  the  adverse  party, 
the  same  thing  as  if  he  had  lost  it  by  his  own  neglect, 
inattention  or  fault." 

In  Ex  parte  North,  49  Ala.  387,  the  doctrine  of  the  above 
case  is  quoted  and  reaffirmed.  In  fact,  the  whole  current  of 
our  authorities  is  to  the  same  eflect. — Pharr  (h  Beck  v.  Hey' 
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owlds,  3  Ala.  521 ;  Alljcrtson  v.  Goldsby,  28  Ala.  711 ;  Elliolt 
V.  Cook,  33  Ala.  .490 ;   White  v.  3Iartm,  31  Ala.  400. 

Tlie  case  made  by  the  present  record  falls  very  far  short 
of  coming  up  to  the  rule  declared  above.  It  puts  the  peti- 
tioner's counsel  in  fault,  but  then  petitioner  is  held  account- 
able for  the  fault,  or  inattention  of  his  counsel.  The  peti- 
tioner even  fails  to  show  himself  blameless.  He  should  have 
attended  the  court,  that  he  mi<fht  be  ready  to  make  applica- 
tion for  a  continuance,  or  for  a  new  trial,  if  necessary. 

The  circuit  judge  erred  in  granting  the  .supersedvofi  in  this 
cause.  We  approve  and  adopt  the  rule  of  practice  for  the 
correction  of  errors  like  this,  as  declared  in  iJx  parte  North, 
supra,  so  far  as  the  same  is  raised  by  this  record.  So,  we 
approve  the  rule  declared  in  the  same  case,  as  applicable  to 
cases  of  refusal  of  a  rehearing,  when  ordered  by  the  court 
as  a  court.  Where  the  refusal  is  made  by  the  judge  on  the 
preliminary^  application  to  him,  no  appeal  will  lie.  Such  ac- 
tion could  only  be  reached  by  mandamus. 

Let  a  rule  issue  to  the  Hon.  John .  Henderson,  judge  of 
10th  judicial  circuit,  requiring  him  to  show  cause  why  a  per- 
emptory rnandauius  shall  not  issue,  commanding  him  to  va- 
cate said  order  for  a  supersedeas,  and  to  dismiss  the  petition 
and  motion  of  William  Curry  for  a  new  trial  under  section 
2814  of  the  Revised  Code,  the  return  to  which  rule  he  is  re- 
quired to  make  to  the  next  term  of  this  court,  unless,  in  the 
mean  time,  such  order  be  made  in  the  court  below  as  will 
render  a  return  unnecessary. 

The  costs  of  this  proceeding  are  adjudged  against  the  said 
William  Curry. 


Barnett  et  al,  v.  The  State. 

Indiclinerd  for  emittiiuj  Chantje  Bills. 

1.  JiiiVtcivicid ;  I'-lien  not  Ihthh'  to  olijcdhn  for  utircrUiiidij  as  to  chur<t<ier  in 
trliich  ilefeitdiiittji  aiv charijed,  d'c. — Au  iudictiucut  Mhicli  c-bargcs  that  tJie  do- 
feuilaut.s,  "beiu^  members  or  partners  of  a  private  coiupauy  or  eorpf)ration," 
known  as  the  Tallassee  ManulacturiDg  Company,  cmilted,  without  authority 
of  hiw,  a  certain  paper  to  answer  the  purposes  of  money,  itc,  is  not  liabk'  to 
the  objection  that  it  is  uncertain  whether  the  detendauts  arecharfj;ed  individu- 
ally or  as  a  private  corporation  ;  it  is  a  direct  and  unambiguous  charge  against 
them  as.  individuals. 

2.  Same ;  tchoi  vol  ohjictionahk  as  chinfuv]  clcfvmjlanfs  Jisjimclircl}/,  d'c. — 
Such  an  indictment  is  not  demurrable,  on  the  ground  that  it  charges  the  de- 
fendants disjunctively  as  members  of  a  corporation  or  partnership  ;  whether 
they  were  the  one  or  the  other,  or  whether  they  were  without  any  other  cou- 
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nection  or  assooiation  than  participation  in  the  offense  charged,  their  guilt 
and  punishment  are  the  name,  and  the  allegation,  being  immaterial,  is  not 
ground  for  demurrer. 

3.  Nolle  pi-oseqni  nf  one  of  seveml  counts  of  hidietme»l;  effect  of . — It  is  not 
ground  of  compLiint  that  the  court,  after  the  evidence  closed,  entered  an  order 
of  nolle  prosequi  as  to  one  of  the  several 'counts  of  the  indictment,  against  the 
defendants'  objections  ;  the  effect  of  the  order  was  to  work  an  acquittal  as  to 
that  count,  which  is  all  that  a  verdict  of  not  guilty  could  have  effected. 

4.  Variance;  whal  immaterial. — In  a  prosecution  for  emitting  change  bills, 
to  circulate  as  money,  (K.  C.  §  3G4;{,)  the  difference  between  the  word  cenis 
as  written  in  the  paper  offered  in  evidence,  and  its  abbreviation  els.  as  written 
in  the  indictment,  is  immaterial. 

5.  Emittinri  change  bills,  d'c..  constituents  of  offense. — It  is  the  purpose  for 
which  paper  is  issued  or  circulated,  and  the  absence  of  legal  authority  therefor, 
and  not  the  character  or  form  of  such  paper,  whicli  constitute  the  offense 
denounced  by  section  3643  of  the  Revised  Code  ;  and  although  the  form  and 
contents  of  such  papier  may  be  e^adence  to  establish  or  negative  the  criminal 
purpose,  such  unlawful  intent  is  not  inferred  therefrom  as  matter  of  law,  but 
is  a  question  of  fact  for  the  determination  of  the  jury  ;  and  any  description  of 
the  paper  identifjnng  it,  is  sufficient. 

6.  Same;  what  competent  evidence  on  trkd  for  emitting  or  drcidating  change 
hills. — Evidence  that  the  paper  circulated  as  money  where  it  was  issued,  and 
was  given  and  accepted  in  exchange  for  merchandise,  or  for  marketable  arti- 
cles, is  properly  admitted  on  behalf  of  the  State  in  a  prosecution  for  this 
offense  ;  the  evidence  tends  to  show  the  adaptation  of  the  paper  to  circulation 
and  use  as  money. 

7.  Same. — A  witness  for  the  defense  can  not  be  permitted  to  state  the  pur- 
poses for  which  such  paper  was  issued  ;  it  is  the  province  of  tbe  jury  to  deter- 
mine that  question  from  the  evidence. 

8.  Partners;  when  guilty  of  circulating  change  bills,  &c.,  issued  by  dei'ks. — 
Although  the  several  partners  in  a  store,  or  members  of  a  private  corporation 
mjiy  not  have  known  or  assented  to  the  original  act  of  their  clerk  in  making 
and  issuing  change  bills,  without  authority  of  law,  on  the  credit  of  the  store, 
to  circulate  as  money,  &c.,  yet,  if  such  paper  is  afterwards  received  and  paid 
out  by  the  clerk  in  their  business,  with  their  knowledge  and  assent,  such  sub- 
sequent use  and  emission  is  an  offense,  by  all  who  concurred  or  participated 
in  it;  and  the  several  partners  are  jointly  and  severally  guilty,  although  they 
were  not  informed  of  such  emission  of  the  paper  at  the  same  instant  of 
time,  and  did  not  jointly  assent  to  it. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  James  Q.  Smith. 

The  appellants,  Thomas  M.  Barnett,  Nicholas  D.  Barnett 
and  B.  H.  Micou,  were  indicted,  under  section  3643  of  the 
Kevised  Code,  at  the  fall  term,  1873,  of  the  circuit  court  of 
Elmore,  for  emitting  change  bills  to  circulate  as  money,  and 
upon  affidavit  as  to  local  prejudice,  the  trial  was  transferred 
to  Montgomery  county. 

The  indictment  contained  three  counts.  The  first  count 
charged  that  within  twelve  months  before  the  finding  of  the 
indictment  the  defendants,  (with  others  to  the  grand  jury 
unknown),  "being  members  or  partners  of  a  private  com- 
pany or  corporation,  known  as  the  Tallassee  Manufacturing 
Company,  doing  business  at  Tallassee  in  said  county,  caused 
or  procured  to  be  made,  emitted,  signed  or  countersigned, 
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without  authority  of  law,  a  certain  partly  written  and  partly 
printed  paper,  of  which  the  following  is  a  copy : 

:25.  Taliassee  Manufacturing  Coslpany  Store. 

Good  for  Twenty-five  cents  in  Merchandise. 
:25  cts.  W.  O.  NoRVELL,  Agent. 

On  the  back,  '  W.  M.  Jordan,'  to  answer  the  purposes  of 
money,  or  for  general  circulation,  against  the  peace,"  <kc. 

The  second  count  was  like  the  first,  except  that  it  charged 
that  the  defendants  were  "  associated  together  for  the  sale 
of  merchandise  under  the  style  and  name  of  Tallassee  Man- 
ufacturing Company  Store,  and  caused  or  procured  such 
paper  to  be  made,  emitted,  signed  or  countersigned,  without 
authority  of  law,"  ttc.  The  third  count,  setting  out  a  copy 
of  the  paper  issued,  charged  that  the  defendants  "passed 
and  circulated  in  said  State  and  county  paper,  issued  without 
authority  of  law,  to  answer  the  purposes  of  money,"  etc. 

The  defendants  demurred  to  the  first  and  second  counts 
on  the  grounds,  among  others,  that  "it  was  not  set  forth 
with  sutiicient  certainty  whether  the  defendants  are  charged 
as  individuals  or  as  a  private  corporation;"  that  the  defend- 
ants "are  charged  in  the  disjunctive  as  members  or  partners 
of  a  private  corporation  or  company,  known  as  Tallassee 
Manufacturing  Company ;  that  the  papers  mentioned  and  set 
forth  in  the  several  counts  was  not  sufiiciently  described,  nor 
is  it  shown  that  it  was  capable  of  answering  the  purposes 
of  money,  or  capable  of  general  circulation." 

The  demurrers  were  overruled,  and  the  defendants  on  issue 
joined  on  ])lea  of  not  guilty,  were  convicted  and  fined. 

The  defendants  reserved  a  bill  of  exceptions,  from  which 
it  appears  "  that  the  charter  of  the  Tallassee  Manufacturing 
Company,  number  one,  w^as  read  in  evidence,  (as  printed  in 
the  acts  of  1851  and  1852,  p.  262),  which  it  was  agreed  might 
be  considered  in  tlie  supreme  court  as  though  it  were  copied 
in  the  bill  of  exceptions." 

It  appeared  from  the  evidence,  "  that  a  paper  of  similar 
description  with  that  set  forth  in  the  indictment,  had  been 
issued  by  the  clerks  in  a  store  at  Tallassee,  in  Elmore  county, 
within  twelve  months  before  the  finding  of  the  indictment, 
and  that  they  varied  in  amount,  being  ten,  fifteen,  twenty-five 
and  fifty  cents,  one,  two,  three  and  five  dollars ;  tliat  as  much 
as  three  thousand  dollars  were  signed  by  W.  M.  Norvell,  and 
countersigned  on  the  back  by  W.  M.  Jordan ;  but  at  no  one 
time  were  more  than  three  hundred  dollars  out,  or  in  the 
hands  of  the  community ;  that  they  were  going  in  and  coming 
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out  at  about  that  average;  that  said  Norvell  and  Jordan 
issued  said  paper ;  that  neither  of  the  defendants  at  any  time 
authorized  or  directed  them  to  be  issued." 

It  was  further  in  evidence,  that  before  they  were  issued,  Jor- 
dan went  to  defendant,  Micou,  and  told  him  what  he  was  going 
to  do  about  issuing  them,  and  Micou  assented ;  when  the 
other  defendants  heard  of  it,  they  objected,  but  there  "  was 
no  evidence  that  they  took  any  active  steps  to  stop  their 
issuance,  until  after  the  finding  of  the  indictment." 

The  business  of  the  store  was  carried  on  in  the  name  of 
Barnett,  Micou  &  Co.,  and  defendants  had  been  partners 
under  that  name,  but  there  was  conflicting  evidence  as  to 
whether  the  firm  had  been  dissolved  before  any  of  the  papers 
were  issued.  T.  M.  Barnett  was  present  in  the  store,  at  vari- 
ous times,  when  papers  similar  to  those  described  in  the 
indictment  were  issued  to  various  persons,  but  there  was  no 
evidence  that  he  aided  in  their  issuance,  further  than  stated 
herein.  Micou  was  president  of  the  corporation,  and  T.  M. 
Barnett  a  director  therein,  and  all  of  the  defendants  were 
stockholders,  and  "the  stores  in  which  Jordan  and  Norvell 
were  clerks,  and  the  stores  mentioned  in  said  papers  that 
were  issued,  belonged  to  the  corporation,  defendants  having 
no  other  interest  therein  than  as  stockholders  in  the  corpo- 
ration." 

The  costs  of  printing  the  papers  was  paid  by  the  store, 
and  they  were  printed  under  Norvell' s  direction.  The  store 
accounts  were  kept  separate  from  the  corporation,  and  in  the 
name  of  Barnett,  Micou  &  Co.,  and  the  paper  issued  em- 
ployed as  follows:  "When  an  employee  of  the  corporation, 
which  was  running  a  factory,  wished  to  purchase  from  the 
store,  he  applied  to  Jordan  for  these  papers,  and  Jordan,  if 
desired,  advanced  them  to  the  extent  of  such  employe's 
monthly  wages,  and  with  them  the  employe,  bought  what  he 
wished,  giving  these  papers  in  payment.  Jordan  kept  an 
account  of  the  papers  thus  advanced,  charging  them  up 
against  the  employe's  wages,  and  furnished  the  secretary  and 
treasurer  of  the  corporation  with  the  amount  thus  advanced, 
and  the  corporation,  after  deducting  them,  would  pay  the 
balance  of  the  wages  in  money."  The  two  Barnetts  were 
about  the  store  occasionally,  and  knew  that  these  papers 
were  being  thus  used. 

There  was  evidence  that  these  tickets  or  papers  were,  in 
some  instances,  issued  to  country  people,  who  desired  to 
trade  at  the  store,  in  exchange  for  butter  and  poultry,  and 
they  used  the  papers  in  buying  goods  at  the  store,  and 
they  were  received  in  Tallassee  in  small  amounts  as  money ; 
but  there  was  no  evidence  that  either  of  the  defendants  knew 
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of  this.  The  defendants  objected  to  the  admission  of  the 
testimony,  as  to  the  circulation  of  the  paper  as  money,  and 
its  exchange  for  poultry  and  marketable  articles,  but  it  was 
admitted  against  their  objection  and  exception. 

After  the  evidence  Avas  closed,  the  solicitor  moved  the 
court  to  enter  a  nolle  prosequi  to  the  third  count  of  the  indict- 
ment, and  thereupon  the  court,  against  the  objection  of  the 
defendants,  caused  the  order  to  be  entered,  and  defendants 
excepted. 

The  solicitor  "having  proved  a  paper  described  in  the 
several  counts,  with  the  exception  that  the  counts  used  the 
abre\dation  ct-s.  when  the  papers  offered  in  evidence  read  cents,'" 
the  defendants  objected  to  its  being  read,  because  of  such 
variance;  but  the  court  overruled  the  objection  and  jDermit- 
ted  the  paper  to  be  introduced  in  evidence,  and  the  defend- 
ants excepted. 

During  the  progress  of  the  trial,  the  defendants  asked  said 
Norvell,  "what  was  the  object  or  purpose  of  issuing  th.e 
papers?"  but,  on  objection  of  the  solicitor,  the  court  would 
not  allow  the  witness  to  answer,  and  the  defendants  ex- 
cepted. 

The  defendants  severally  and  separately  requested  the 
following  written  charges: 

"  1.  If  there  is  no  evidence  before  the  jury  tending  to  show 
that  the  Barnetts  were  in  any  manner  connected  with  Micou 
in  causing  or  procuring  the  making,  emitting,  signing,  or 
countersigning  of  the  paper  charged  in  the  indictment,  before 
the  said  several  acts  were  done,  or  any  of  them,  then  all 
three  of  the  defendants  must  be  acquitted, 

"2.  If  the  jury  believe,  from  the  evidence,  that  W.  O.  Nor- 
vell and  W.  M.  Jordan  made,  emitted,  signed  and  counter- 
signed the  papers  charged  in  the  indictment,  and  that  they 
did  these  several  acts  as  agents  of  the  Tallassee  Manufactur- 
ing Company  Number  One,  and  before  said  several  acts  or 
any  or  all  of  them  were  done,  the  fact  that  they  would  be  so 
done  was  communicated  to  Micou,  one  of  the  defendants,  but 
were  unknown  to  the  other  defendants,  and  that  said  Micou 
consented  that  the  said  acts  might  be  done,  and  they  were 
subsequently  so  done,  then  all  the  defendants  are  entitled  to 
an  acquittal ;  notwithstanding  the  fact  of  knowledge  of  the 
fact  that  such  paper  was  being  used  in  the  store  of  the  Tal- 
lassee Manufacturing  Company,  and  notwithstanding  the  fact 
that  each  of  the  defendants  was  a  stockholder. therein. 

"3.  If  the  jury  believe,  from  the  evidence,  that  said  Nor- 
vell and  Jordan,  or  either  of  them,  had  the  papers  prepared 
and  signed,  or  countersigned  them,  and  emitted  them,  as 
shown  in  the  evidence,  but  did  not  do  so  by  the  direction  or 
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command  of  either  of  the  defendants,  then  neither  of  the 
defendants  can  be  convicted. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  the  only 
interest  Micou  had  in  the  store  was  as  stockholder  in  the 
factory,  and  it  was  a  private  corporation,  and  he  took  no  part 
in  having  the  papers  prepared  and  issued,  further  than  see- 
ing they  were  in  circulation,  as  the  testimony  has  shown, 
then  he  can  not  be  convicted. 

"5.  If  all  the  defendants  did  was  to  stand  by  and  see  the 
papers  made,  signed,  emitted,  or  countersigned,  and  the  only 
interest  they  had  in  the  store  was  as  members  of  the  corpo- 
ration, the  Tallassee  Manufacturing  Company  Number  One, 
and  the  store  belonged  to  this  factory,  the  defendants  can 
not  be  convicted." 

The  court  refused  to  give  either  of  these  charges,  and  the 
defendants  separately  and  severally  excepted. 

The  overruling  of  the  demurrer,  the  entry  of  not  pros,  as 
to  the  third  count,  against  the  objection  of  the  defendants, 
the  refusal  of  the  charges  requested,  and  the  other  rulings  to 
which  exception  was  reserved,  are  now  assigned  as  error. 

D.  T.  Blakey,  and  Elmoee  &  Guntee,  for  appellant. 

John  W.  A.  Sanfoed,  Attorney  General,  contra. 

BRICKELL,  C.  J. —  The  indictment  contains  three  counts, 
the  first  charging  that  the  defendants,  being  members  or 
partners  of  a  private  corporation,  caused  or  procured  to  be 
made,  emitted,  signed  or  countersigned,  without  authority  of 
law,  a  paper  to  answer  the  purpose  of  money.  The  second 
charges,  that  the  defendants  w^ere  associated  together  for  the 
sale  of  merchandize,  and  caused  or  procured  the  paper  to  be 
made,  emitted,  &c.  The  third  count  charges  the  defendants 
with  circulating  paper,  issued  without  authority  of  law,  to 
answer  the  purposes  of  money.  To  the  first  and  second 
counts  a  demurrer  was  interposed,  on  several  grounds,  and 
among  others,  because  it  is  uncertain  whether  the  defend- 
ants are  charged  individually,  or  as  a  private  corporation,  or 
as  an  association.  The  objection  is  not  well  taken;  the 
indictment  charges  the  defendants  as  individuals,  and  not  as 
a  corporation  or  association.  The  allegation  that  they  were 
members  or  partners  of  a  private  corporation,  or  association, 
if  it  is  not  mere  surplusage,  serves  only  to  point  out  the 
capacity  in  which  they  were  acting  in  the  commission  of  the 
offense — that  they  were  engaged  in  transacting  business  as 
corporators,  or  as  members  of  an  association.  That  they 
were  acting  in  that  capacity  does  not  relieve  them  from  crim- 
Voi,.  Ljy. 
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inal  liability,  nor  aggravate  or  mitigate  the  offense.  If  the 
corporation  or  association  would  be  indictable  for  the  offense, 
the  defendants  are  charged  as  the  immediate  and  active 
agents  in  its  commission,  and  are  also  indictable.  The  indict- 
ment directly  and  without  aml)iguity  charges  them  individu- 
ally with  the  offense.  If  it  had  charged  the  corporation  or 
association,  it  would  have  been  by  its  corporate  name. 

Another  ground  of  demurrer  is,  that  the  defendants  are 
charged  in  the  disjunctive,  as  members  of  a  corporation,  or 
of  an  association.  The  common  law  rule  is,  that  the  indict- 
ment must  not  state  the  offense  in  the  disjunctive,  so  as  to 
leave  it  uncertain  what  is  really  intended  to  be  relied  upon 
as  the  accusation.  The  rule  is  materially  modified  by  our 
statutes,  many  of  the  forms  of  indictment  prescribed  alleg- 
ing the  offense  disjunctivel}",  and  the  statute  pro\dding  gen- 
erally that  when  the  offense  may  be  committed  with  different 
means  or  intents,  such  means  or  intents  may  be  alleged  in 
the  same  count  in  the  alternative. — E.  C.  §  41'23.  The  objec- 
tion has  generally  been  confined  to  the  statement  of  the 
offense,  and  rested  on  the  ground  that  it  did  not  appear 
what  particular  offense  the  defendant  was  required  to  answer. 
That  is  not  the  objection  now  made — the  offense,  and  the 
facts  constituting  it,  are  positively  averred.  The  objection 
is,  that  it  is  averred  the  defendants  were  partners  or  corpor- 
ators when  they  committed  it.  Whether  they  were  the  one 
or  tlie  other — or  whether  they  were  without  any  other  asso- 
ciation or  connection,  than  participation  in  the  offense 
charged,  their  guilt  and  punishment  is  the  same.  The  alle- 
gation is,  therefore,  immaterial,  and  uncertainty  in  an  imma- 
terial allegation  is  not  cause  of  demurrer.- — 1  Bisli.  Cr.  Pro. 
§  592;  Stale  v.  Corrirjan,  24  Conn.  286. 

The  statute,  under  which  the  first  and  second  counts  are 
framed,  declares,  "any  ]:)erson,  private  corporation,  or  asso- 
ciation, who  makes,  emits,  signs  or  countersigns,  or  causes 
or  procures  to  be  made,  emitted,  signed  or  countersigned, 
without  authority  of  law,  any  paper  to  answer  the  purposes 
of  monej-,  or  for  general  circulation,  must  each,  on  conviction, 
be  fined,"  &c. — li.  C.  i:^ 8(M3.  It  is  a  general  lule  of  criminal 
pleading,  that  if  written  instruments,  or  papers  which  may 
be  written  or  printed,  enter  into  the  gist  of  the  offense — if 
the  offense  consists  in  the  making,  iitterance  or  ])ublication 
of  such  instruments,  they  must  be  set  out  in  words  and  fig- 
ures in  the  indictment.  The  most  frequent  apjilication  of 
the  rule  is  to  indictments  for  forgery,  libel,  sending  threat- 
ening letters,  6cc. — Whart.  Am.  Cr.  Law,  ij  30(5.  In  these 
cases  the  offense  depends  Avholly  on  the  character  of  the 
instrument.     The  court  can  determine  only  from  the  instru- 
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ment,  whether  it  is  of  the  character  of  which  forgery  can  be 
committed,  or  whether  its  matter  falls  within  the  legal  defini- 
tion of  libellous;  or  whether  the  letter  is  within  the  statute 
punishing  the  offense.  The  character  of  the  paper  is  not  of 
the  gist  of  this  offense — whatever  may  be  its  character,  if 
issued  or  circulated  to  answer  the  purposes  of  money,  with- 
out authority  of  law,  the  offense  is  complete.  It  is  the  pur- 
pose for  which  it  is  issued  or  circulated,  and  the  absence  of 
legal  authority  for  its  issuance  or  circulation  that  constitutes 
the  offense.  If  this  is  its  purpose,  its  form,  or  its  contents, 
is  not  material.  If  a  particular  form,  or  particular  contents, 
were  essential,  the  statute  would  be  easy  of  evasion,  and  the 
community  subject  to  all  the  evils  it  was  designed  to  remedy. 
The  form,  or  contents,  may  furnish  evidence  that  the  parties 
engaged  in  its  emission  or  circulation,  had  not  the  criminal 
purpose.  That  is  matter  of  fact  to  be  determined  by  the 
jury.  The  purpose  would  not  be  inferred  as  matter  of  law, 
from  the  paper,  whatever  may  be  its  form,  or  its  contents. — 
Bliss  V.  Anderson,  31  Ala.  612.  So  the  form  or  contents  can 
not,  as  matter  of  law,  negative  the  criminal  purpose.  The 
indictment  should  so  describe  the  paper  that  the  defendant 
will  be  informed  of  the  facts  relied  on  to  constitute  the  offense 
and  that  he- may  be  prepared  to  make  his  defense.  The  in- 
dictment in  this  case  sets  out  a  copy  of  the  paper,  and  there- 
by fully  informs  the  defendants  and  the  court  of  the  facts 
relied  on  as  making  the  offense.  It  could  not  have  been 
more  particularly  described.  Any  description  identifying  it, 
would  have  been  sufficient. 

We  can  not  see  that  any  injury  could  have  resulted  to  the 
defendants  from  the  entry  of  a  nolle  prosequi,  as  to  the  third 
count  of  the  indictment,  after  the  evidence  was  closed.  It 
operated  an  acquittal  on  that  count,  all  which  could  have 
been  effected  by  a  verdict  of  not  guilty. — Whar.  Am.  Cr. 
Law,  §  513. 

The  difference  between  the  word  cents,  as  written  in  the 
paper  offered  in  evidence,  and  its  abbreviations  cts.  as  written 
in  the  indictment,  is  not  material. 

The  essence  of  the  offense  is  the  issue,  without  authority 
of  law,  of  paper  for  general  circulation  or  to  answer  the  pur- 
poses of  money.  The  evidence  that  the  paper  was  used  as 
money — that  it  circulated  as  such  where  it  was  issued — that 
it  was  given  and  accepted  in  exchange  for  merchandize,  or 
for  marketable  articles,  was  proper.  It  tended  to  show  its 
adaptation  to  circulation  and  use  as  money.  This  was  the 
effect  of  the  evidence  to  which  objection  was  made,  and  the 
objection  was  properly  overruled.  There  was  no  error  in 
refusing  to  permit  the  witness,  Norvell,  to  state  the  purposes 
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for  which  the  paper  was  issued.  Whether  it  was  issued  for 
general  circulation,  or  to  answer  the  purposes  of  money,  it 
was  the  province  of  the  jury  to  determine  from  the  evi- 
dence. 

The  several  charges  requested  seem  to  be  intended  to  pre- 
sent the  question  of  the  criminal  liability  of  a  principal  for 
the  wrongful  act  of  an  agent,  or  of  a  partner,  for  that  of  his 
associate ;  and  the  liability  of  the  defendants  to  a  joint  indict- 
ment. A  principal  or  a  partner  may  be  civilly  liable  in  dam- 
ages for  the  tort  of  his  agent  or  associate,  under  facts  which 
would  not  subject  him  to  criminal  responsibility.  In  a  civil 
suit,  the  material  inquiry  is,  whether  the  wrong  was  done 
while  the  agent  was  within  the  line  of  the  duty  with  which 
he  was  charged,  or  the  partner  within  the  scope  of  the  part- 
nership. In  criminal  cases,  it  is  the  participation  of  the 
principal  or  partner  in  the  wrongful  act,  either  directly  by 
concurring  therein  or  by  assenting  thereto.  If  the  ]-)rincipal 
or  partner  commands,  procures  or  expresses  assent  that  the 
wrong  shall  be  done,  before  or  at  the  time  of  its  commission, 
criminal  responsibility  may  be  fixed  upon  him.  The  offense 
charged  on  the  defendants  maj^  be  complete  by  a  single  act, 
yet  it  is  in  its  nature  continuous  and  of  frequent  repetition. 
The  command,  procurement,  or  assent,  may  not  have  been 
given  when  the  paper  was  first  made,  emitte'd  or  signed* 
Whenever  the  paper  was  put  in  circulation,  or  used  as  money, 
by  their  agents,  it  was  a  new^  making  and  a  new  emission. 
If  at  any  time  they  assented  to  its  emission  by  their  agents, 
or  to  its  use  in  their  business,  the  paper  being  in  effect  a 
promise  of  payment  by  them,  at  the  store  in  which  they  were 
partners,  such  assent  fixes  on  them  criminal  liabilit3^  It  is 
not  necessary  to  inquire  whether  all  of  them  would  have 
been  liable  for  the  original  making  or  emission — they  are  cer- 
tainly liable  for  the  subsequent  emission  and  use.  A  retailer 
of  spirituous  liquors  may  not  be  liable,  if  his  servant,  in  his 
absence,  should,  without  his  authority,  sell  to  an  habitual 
drunkard  to-day — but  if  to-morrow  the  servant,  in  his  ]:)rosenc6 
and  with  his  knowledge,  makes  such  sale,  he  would  be  liable. 
In  such  case,  it  may  be,  he  would  not,  under  the  authority 
of  Paticrson  v.  State,  21  Ala.  571,  be  liable  for  subsequent 
sales  made  by  the  clerk  in  his  absence.  Circumstances  may 
have  existed  inducing  him  to  sanction  the  particular  sale, 
not  existing  at  subsequent  sales;  and  it  may  not  be  just  to 
infer  that  because  he  has  once  assented  to  a  criminal  ofiense, 
lie  will  or  does  assent  to  its  repetition.  The  offense  the  stat- 
ute is  framed  to  punish,  is  the  use  and  circulation  of  paper, 
unauthorized  by  law,  as  money.  It  is  founded  in  the  policy 
of  keeping  under  the  supervision  and  control  of  the  law- 
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making  power,  that  which  is  used  as  money — as  a  standard 
of  value,  or  a  medium  of  exchange — withdrawing  its  making, 
emission,  or  circulation,  from  the  pursuits  in  which  the  citi- 
zen may  engage,  without  being  specially  authorized  by  law. 
When  paper  is  once  issued  as  money,  it  can  be  issued  only 
with  the  intent  that  it  shall  circulate,  pass  and  repass  by 
mere  delivery  from  one  to  another — when  issued  to  be  used 
in  a  commercial  business,  that  it  shall  be  paid  out  and 
received  in  the  usual  course  of  business.  If  a  principal,  with 
a  knowledge  that  his  agent — or  a  partner,  that  his  associate 
has  made  and  circulated  such  paper,  consents  at  one  time  to 
the  issue  or  use  thereof,  it  is  a  consent  to  its  appropriation 
to  the  purpose  for  which  it  is  intended,  and  to  all  subsequent 
emissions  or  uses  of  such  paper,  until  he  dissents  and  takes 
some  active  step  to  prevent  its  continuous  use  and  emission. 
Though  each  emission  or  use  may,  of  itself,  constitute  an 
offense,  it  must  have  been  contemplated  and  assented  to 
when  consent  was  given  to  the  appropriation  of  the  paper  to 
the  uses  of  money.  The  charges  requested,  when  applied  as 
they  must  be  to  the  evidence,  do  not  assert  correct  legal  prop- 
ositions, so  far  as  they  refer  to  the  liability  of  the  appellants 
for  the  acts  of  their  common  agents,  or  for  the  acts  of  each 
other.  There  was  evidence  tending  to  show  they  were  part- 
ners, and  al^o  stockholders  in  the  corporation,  in  the  busi- 
ness of  which  the  paper  was  issued  and  used — that  they 
knew^  of  its  use  and  took  no  steps  to  prevent  it.  If  benefit 
resulted  from  its  use,  they  were  the  recipients  of  it.  These 
were  facts  from  which  the  jury  could  properly  have  inferred 
their  assent  to  the  emission  and  use  of  the  paper,  though 
some  of  them  may  not  have  known  of  its  original  making  or 
emission.  The  original  making  or  emission  may  have  been 
one  offense  which  could  be  visited  on  the  agents,  who  were 
the  immediate  actors  in  its  commission,  and  the  assenting 
partners.  The  subsequent  emission  and  use  is  another, 
which  may  be  visited  on  all  who  participated  or  concurred 
in  it. 

It  is  certainly  true  that  several  defendants  may  not  be 
joined  in  the  same  indictment  for  several  offenses,  committed 
by  them  independently  of  each  other.  This  is  all  that  is 
asserted  in  the  case  of  Elliott  v.  State,  26  Ala.  78,  the  author- 
ity to  which  appellants  counsel  have  referred.  It  is  the  gen- 
eral rule  of  criminal  practice,  that  defendants  may  be  joined 
when  the  same  evidence  as  to  the  act  constituting  the  crime 
applies  to  each.  The  act  constituting  the  offense  is  the 
making  or  emission  of  the  paper  for  general  circulation  as 
money.  The  defendants  bore  to  each  other  the  relation  of 
partners.  They  are  jointly  and  severally  guilty,  though  its 
Vol.  uv. 
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making  or  emission  may  have  come  to  their  knowledge  at 
different  times.  It  is  not  essential  they  should  have  been 
informed  of  it  at  the  same  instant  of  time,  or  have  jointly 
assented  to  it.  When  it  came  to  the  knowledge  of  each  (and 
each  assented)  that  the  money  was  being  emitted  and  used, 
they  became  jointly  liable,  as  they  would  have  been  in  a 
civil  action.  The  same  evidence  as  to  the  act,  is  applicable 
to  all. 

We   find  ho   error   in   the  record,   and   the  judgment   is 
affirmed. 


Er\yiii  i\  Reese. 

Bill  in  Equity  to  enforce   Vendor's  Lien. 

1.  Demurrer:  ivlxit  not  heard. — Under  section  3550  of  the  Ilevised  Code,  a 
deimirrer  to  n  hill  not  setting  forth  any  speciul  cause — e.  g.  the  bill  coutjiius 
no  equity— is  forbidden  to  be  heard  or  considered. 

2.  AssUjnmeni  of  error.  —  Rulings  ui)on  pleading  or  other  matters  will  not 
be  noticed  upon  appeal,  unless  brought  to  the  attention  of  the  court  by  proper 
assignment  of  error. 

3.  Jieiisid  Code,  section  3470;  amendment  of ;  purpo.'ie  of. — The  amendment 
to  section  3470  of  the  Kevised  Code,  authorizing  the  chancellor,  by  consent  of 
parties,  to  render  a  decree  in  vacation,  within  ninety  days  after  the  hearing, — 
was  not  intended  to  prohibit  or  render  void  orders  and  decrees  made  by  con- 
Bent,  after  that  lapse  of  time. 

Appeal  from  Chancery  Court  of  Chambers. 

Heard  before  Hon.  B.  B.  McCitAW. 

This  was  a  bill  in  equity,  filed  by  the  appellee,  Reese,  to 
enforce  the  vendor's  lien  upon  a  tract  of  land  situate  in 
Chambers  county.  There  was  a  decree,  on  the  final  hearing 
on  the  pleadings  and  proof,  granting  the  relief  prayed;  hence 
this  ai)peal. 

Erwin,  in  his  answer,  set  up  by  way  of  plea  that  he  was  a 
resident  of  Lee  county,  Alabama,  and  the  bill  should  have 
been  filed  against  him  in  that  county.  He  also  demurred, 
because  "there  is  no  equity  in  the  bill."  The  cause  was 
decided  in  vacation  in  pursuance  of  an  agreement,  Avhicli  is 
set  out  in  the  opinion.  The  errors  assigned  are  that  the 
court  erred  in  overruling  the  demurrer  to  the  bill  for  want 
of  equity  and  in  rendering  a  decree  in  vacation. 

H.  C.  Lindsay,  for  appellant. 

W.  H.  Denson,  contra. 
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MAi^NING,  J.— 1.  Section  3350  of  the  Revised  Code  de- 
clares that  "  a  demurrer  to  the  bill  must  set  forth  the  ground 
of  a  demurrer  specially,  and  otherwise  must  not  be  heard." 
This  court  has  several  times  held  that  under  this  statute,  a 
demurrer  for  want  of  equity  only,  was  too  general  to  be  en- 
titled to  notice.  Certainly  we  should  not  be  justified  in 
holding  that  such  a  demurrer  presented  for  the  decision  of 
the  chancellor  the  question  whether  the  suit  was  well  brought 
in  Chambers  county,  where  the  land  lies,  instead  of  Lee 
county,  where  defendant  resided. 

2.  The  rule  in  respect  to  assignments  of  error,  requires 
the  appellant  "  to  state  concisely  in  writing  in  luliat  the  error 
consists.'' — Rev.  Code,  p.  816.  No  assignment  of  error  makes 
any  reference  to  the  plea,  or  any  of  its  allegations  in  this 
cause ;  and  they  are,  therefore,  not  brought  before  us  for 
consideration. 

3.  Objection  is  taken  to  the  validity  of  the  decree  because 
rendered  in  vacation. 

At  the  September  term,  1873,  a  reference  was  made  of 
this  cause  to  the  register  as  master  to  ascertain  and  report 
how  much  money  was  due  from  defendant  to  plaintiff  upon 
notes,  the  payment  of  wdiich  was  secured  by  a  lien  on  the 
land  described  in  the  bill,  and  which  it  prayed  should  be 
sold  to  pay  them.  In  March,  1874,  the  register  made  his 
report.  The  minute  entry  of  the  court  in  respect  to  it,  is  as 
follows :  '*  In  this  cause  the  report  of  the  register  is  read, 
and  by  consent  of  the  solicitors  in  open  court,  it  is  ordered 
that  the  cause  shall  be  taken  up  in  vacation  during  the  next 
sitting  of  the  chancery  court  in  Opelika— where  it  is  agreed 
that  any  motion  can  then  be  made  by  either  party,  and  any 
order  or  decree  rendered  in  the  matter,  either  interlocutory 
or  by  consent,  that  the  court  could  now  make,  or  hear  when 
in  regular  session."  This  does  not  explicitly  and  clearl}^  set 
forth  the  meaning  of  the  parties  and  court.  It  shows,  how- 
ever, that  "by  consent  of  the  solicitors  in  open  court,  it  (was) 
ordered  that  the  cause  be  taken  up  m  vacation  during  the 
next  sitting  of  the  chancery  courtin  Opelika,"  andthatitwas 
"  agreed,  that  any  motion  in  it  might  then  be  made  by  either 
party,"  and  any  decree  therein  rendered,  which  the  court 
could  make  or  hear  when  in  regular  session.  This  seenis 
equivalent  to  a  snlitnission  of  the  cause  to  the  chancellor  in 
term  time,  /o  he  taken  up  by  consent  for  consideration  in  vaca- 
tion, at  a  time  and  place  designated  when  and  where  the 
parties  might,  according  to  agreement,  appear  and  be  heard 
if  they  should  so  choose,  upon  any  matter  concerning  the 
cause.  And  for  aught  we  can  know  to  the  contrary,  the  time 
mentioned  may  have  been  chosen  for  the  accommodation  of 
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the  defendant,  who  is  appellant  in  this  court.  At  least,  it 
was  expressly  agi'eed  that  the  cause  need  not  be  taken  up  by 
the  chancellor  within  ninety  days ;  for  that  time  would  elapse 
before  the  court  at  Opelika  was  to  be  held;  and  that  the 
decree  should  thereafter  be  rendered  in  vacation.  The  chan- 
cellor so  understood  the  order;  for,  in  his  decree  dated 
July  14th,  1874,  he  says :  "  This  cause  came  on  to  be  heard 
at  the  March  term,  1874,  and  was  submitted,  upon  motion, 
to  confirm  the  report  of  the  register  and  for  final  decree ; 
and  by  consent  of  the  respective  parties,  which  is  of  record 
in  this  case,  the  cause  was  held  under  consideration  for  final 
decree  in  vacation." 

The  correctness  of  the  decree  is  not  assailed.  But  it  is 
insisted  by  appellant  that  being  enrolled  in  July,  it  can  not 
be  upheld,  because  rendered  after  the  time  prescribed  by  the 
statute  of  December,  1873,  "to  amend  section  3470  of  the 
Revised  Code,"  which  enacts  that  "  the  chancellor  must,  in 
all  cases,  render  his  decree  in  writing,  during  the  session  of 
the  court  at  which  the  cause  is  heard.  He  may,  however, 
by  the  written  consent  of  counsel  in  the  cause,  render  a 
decree  in  vacation,  within  ninety  days  after  the  hearing." 
This  act  was  intended  to  produce  promptitude  in  the  decis- 
ions of  the  chancellor,  and  not  to  invalidate  decrees  rendered 
in  vacation  after  the  time  specified,  by  consent  of  parties 
given  when  the  causes  were  submitted. 

As  long  ago  as  1821,  the  supreme  court  of  Alabama  had 
under  consideration  the  question  of  the  power  of  a  court  of 
equity  to  render  a  decree  in  vacation  by  consent  of  parties 
in  term  time,  upon  an  objection  thereto,  which  is  made  in 
this  case,  and  then  said:  "Did  this  consent  authorize  the 
decree  to  be  entered  out  of  term  time?  The  answer  of  the 
counsel  for  plaintifi'  is,  that  consent  can  not  give  jurisdiction. 
The  law  had  given  to  the  court  jurisdiction  of  the  subject 
matter  in  controversy.  The  parties  agreed  that  this  juris- 
diction may  be  exercised  in  a  ])articular  manner  and  to  waive 
all  objection  to  the  irregularity— that  the  power  of  determin- 
ing the  cause  in  term  time  may  be  exercised  out  of  term 

time This   is  a  case  in  which  the  maxim, 

consensus  tollit  (;r/-o/'e;/i,  applies  with  strict  propriety.  A  party 
can  not  take  advantage  of  an  irregularity  after  having  en- 
tered on  the  record  his  consent  to  waive  it." — Lcicis,  Adnir, 
V.  Leiuis,  Minor,  35. 

A  similar  decision  was  subsequently  made  in  respect  to  a 
judgment  in  vacation,  upon  a  dennirrer  in  an  action  at  law, 
in  a  case  in  Perry  circuit  court,  which  the  parties  submitted 
in  term  time,  to  be  argued  at  the  following  circuit  court  in 
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Bibb  county,  and  afterwards  decided  in  vacation. — King  v. 
Green,  2  Stew.  133. 

And  section  717  of  the  Revised  Code  enacts  that  "chan- 
cellors may  make  orders  and  render  final  decrees  at  any  time, 
by  consent  of  parties  or  their  counsel."  In  view  of  the  uni- 
form practice  in  this  particular,  and  the  great  inconvenience 
that  would  result  from  abolishing  it,  we  do  not  think  the 
legislature  intended  by  the  act  of  December,  1873,  to  declare 
void  orders  and  decrees,  correct  in  themselves,  made  by  con- 
sent of  parties,  in  vacation,  though  not  within  the  time  pre- 
scribed by  its  terms. 

The  decree  of  the  chancellor  is  affirmed. 


Seawell,   Adm'r,  et  al,  v.  Buckley's 
Distributees. 

Final  Settlement  of  Administi'ation. 

1.  Judgment  or  decree  ;  power  to  vacate. — After  the  expiration  of  the  term, 
the  conrt  renderiiif^  a  judgment  or  decree  has  no  authority  to  annul  or  vacate 
it,  Tinless  it  is  void  in  its  face,  or  one  of  the  parties  to  it  was  dead  at  the  time 
of  its  rendition. 

2.  Surety  of  administrator ;  when  concluded  by  decree  on  settlement  nf  adminis- 
tration of  his  principrd  —A  decree  of  the  probate  court,  in  favor  of  an  adminis- 
trator de  bonis  non,  who  was  surety  of  the  administrator  in  chief,  rendered  on 
a  settlement  of  the  administration  of  the  first  intestate's  estate,  had  between 
the  administrator  de  bonis  non  and  the  personal  representative  of  administrsi- 
tor  in  chief,  who  had  died  without  making  any  settlement, — is  conclusive,  in 
the  absence  of  fraud,  upon  the  administrator  de  bonis  non,  creditors  and  dis- 
tributees, as  to  the  liability  of  the  administrator  in  chief,  and  conclusive  also 
on  the  surety,  he  being  an  actor  and  party  to  the  proceeding  ;  and  the  right  to 
demand,  and  the  duty  to  pay,  co-existing  in  him,  the  law  presumes,  as  regards 
creditors  and  distributees,  that  the  decree  has  been  paid  ;  and,  at  their  in- 
stance, he  is  properly  charged  with  the  amount  of  the  decree,  on  his  final  set- 
tlement of  the  administration. 

Appeal  from  Probate  Court  of  Mobile. 

This  was  an  appeal  by  the  appellant,  W.  B.  Seawell,  from 
a  decree  rendered  on  final  settlement  of  his  administration 
of  the  estate  of  Horace  B.  Buckley,  deceased. 

Horace  Buckley  died  in  1864,  and  letters  of  administration 
were  granted  by  the  probate  court  of  Mobile  to  W.  W.  Buck- 
ley. Said  W.  W.  having  died  without  making  settlement, 
Joseph  J.  T.  Wilson  succeeded  him  in  the  administration, 
Seawell  becoming  one  of  his  sureties.  In  1867,  Wilson  died, 
without  having  made  a  settlement,  and  Seawell  was  appointed 
administrator,  de  bonis  non,  of  said  Horace's  estate.     That 
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year,  at  the  instance  of  Seawell,  the  probate  court  cited  Mc- 
Guire,  as  administrator  of  said  W.  W.,  and  Anna  A.  Wilson, 
as  administratrix  of  said  Joseph  J.  T.,  to  make  settlement  of 
their  intestates'  administration  of  the  estate  of  said  Horace 
B.  As  no  question  arises  upon  the  settlement  made  by  Mc- 
Guire,  further  reference  to  it  is  unnecessary. 

Anna  A.  Wilson,  as  administratrix  of  said  Joseph  J.  T., 
filed  her  account  and  vouchers  on  the  27th  day  of  June,  1867, 
for  a  final  settlement  of  her  intestate's  administration  upon 
the  estate  of  said  Horace  B.  The  court,  thereupon,  set  the 
20th  day  of  July,  1867,  for  the  settlement,  and  ordered  pub- 
lication, etc.,  strictly  in  comiDliance  -oath  the  statute  ;  and  on 
the  appointed  day,  no  objections  being  made  to  the  accounts 
and  vouchers,  passed  and  allowed  them,  rendering  a  decree 
in  favor  of  Seawell,  in  his  representative  capacity,  against 
said  Anna  A.,  for  the  sum  of  $2252  89,  the  balance  found 
due,  and  ordered  execution  for  its  collection.  This  decree 
recites  the  filing  of  the  accounts  and  vouchers,  the  setting  of 
a  day  for  the  settlement,  the  order  for  publication  of  notice, 
'etc.,  proof  of  publication,  etc.,  the  appearance  of  both  Seawell 
and  said  Anna,  and  seems  to  conform  strictly,  in  all  respects, 
to  the  statutes  governing  such  settlements. 

On  the  23d  day  of  May,  1873,  the  probate  court  made  an 
order  reciting  that  said  Anna  A.  Wilson,  as  administratrix  of 
said  Joseph  J.  T.  Wilson,  and  also  said  Seawell,  administra- 
tor de  bonis  non,  etc.,  appeared,  and  said  Anna  "moved  the 
court  to  set  aside  and  vacate  the  judgment  rendered  against 
her  on  the  20th  day  of  July,  1867,  on  the  ground  that  the 
order  and  judgment  were  void,  and  that  the  court  had  no 
jurisdiction  to  authorize  it  to  make  such  judgment  or  order," 
and  the  court  being  satisfied,  from  an  inspection  of  the 
record,  that  it  had  no  jurisdiction,  etc.,  "  it  is  therefore  or- 
dered and  declared  by  the  court  that  said  judgment  and  order 
be  and  the  same  are  hereby  set  aside  and  vacated,  etc." 

On  24:th  January,  1874,  appellant  made  his  final  settlement, 
and  the  court,  at  the  instance  of  a  distributee,  charged  Sea- 
well, against  his  objection  and  exception,  with  the  amount  of 
the  decree  rendered  against  said  Anna  A.,  on  the  20tli  of  July, 
1867,  with  interest  up  to  date.  This  is  now  assigned  as 
error. 

Andeeson  &  Bond,  for  appellants. 

McEjnstky,  contra. 

JUDGE,  J. — We  are  not  informed  on  what  groimd  the 
court  of  probate  proceeded  in  vacating,  at  a  term  subse- 
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quent  to  its  rendition,  the  decree  of  the  court  rendered  on 
the  final  settlement  of  the  administration  of  J.  J.  T.  Wilson, 
the  predecessor  of  appellant  as  administrator  of  Horace  B. 
Bucldey.  So  far  as  we  can  discover,  it  was  without  error  or 
irregularity,  and  the  court  had  full  jurisdiction  of  the  sub- 
ject matter,  "Wilson  had  died  without  having  made  a  settle- 
ment of  his  administration.  The  appellant  was  appointed 
his  successor  in  the  administration,  and,  on  the  apphcation 
of  appellant,  the  administratrix  of  Wilson  was  cited  to  a 
settlement  of  the  administration  of  her  intestate.  In  obe- 
dience to  the  citation,  she  appeared,  filed  the  accounts  and 
vouchers  of  her  intestate,  and  a  day  was,  by  the  court,  ap- 
pointed for  the  settlement,  of  which  notice  was  directed  to 
be  given  in  the  mode  prescribed  by  law.  On  the  day  ap- 
pointed, the  record  reciting  the  notice  had  been  given,  the 
administratrix  and  the  appellant  appeared,  and  a  final  de- 
cree was  rendered  in  favor  of  appellant,  as  administrator  de 
bonis  71071,  for  the  amount  ascertained  to  be  due  from  Wilson, 
a  large  part  of  which  was  then  paid  to  appellant,  satisfaction 
entered  pro  fanfo,  and  execution  awarded  for  the  remainder. 
The  statutes  confer  on  the  court  of  probate  full  jurisdiction 
to  compel  the  personal  representative  of  a  deceased  admin- 
istrator to  a  settlement  of  his  administration,  and  authorize 
the  rendition  of  a  decree  on  such  settlement  in  favor  of  the 
succeeding  administrator. — R.  C.  §§  2165-68,  22o2-38.  In  the 
settlement  made,  there  seems  a  compliance  with  the  requisi- 
tions of  the  statutes,  and  we  cannot  regard  the  subsequent 
action  of  the  court  of  probate,  in  vacating  the  decree  then 
rendered,  as  material  in  ascertaining  the  rights  of  the  ap- 
pellees, and  the  liability  of  the  appellant.  The  settlement 
and  decree  were  made  on  the  20th  of  July,  1867,  and  re- 
mained until  the  23d  May,  1873,  a  period  of  near  six  years, 
in  full  force.  Then  the  administratrix  and  the  appel- 
lant appear  in  court,  and  the  administratrix  moves  the 
court  to  vacate  the  decree,  not  assigning  any  special  cause, 
but  only  generally  that  it  was  null  and  void,  because  the 
court  had  not  jurisdiction.  The  appellant  makes  no  objec- 
tion, and  the  motion  is  granted,  the  decree  pronounced  null 
and  void,  and  vacated.  The  court  had  not  jurisdiction  to 
render  this  judgment,  unless  the  decree  was  assailed  as  void 
on  its  face,  or  because  of  the  death  of  one  or  the  other 
party,  at  the  time  of  its  rendition. — Johnson  v.  Johnson,  40 
Ala.  247 ;  Pratt  dt  McKenzie  v.  Keils,  28  Ala.  390 ;  Simmerseit 
V.  Surnmersett,  40  Ala.  596.  It  was  the  duty  of  appellant  to 
resist  the  vacation  of  the  judgment,  and  we  cannot  resist  the 
conviction,  if  he  had  diligently  resisted  it,  that  it  would  not 
have  been  rendered,  or,  if  rendered,  that  it  would  have  been 
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reversed  on  appeal.  He  alone  could  have  prosecuted  an  ap- 
peal The  judgment  vacated  was  in  his  favor,  in  his  repre- 
sentative capacity,  and  he  was  the  only  adversary  party  to 
the  motion  for  its  vacation.  Disregarding,  as  we  feel  bound 
to  do,  the  judgment  of  vacation,  it  is  too  clear  for  argument 
the  decree  is  evidence  against  the  appellant  that  the  balance 
found  by  it  was  due  frf)m  Wilson,  the  former  administrator. 
The  appellant  was  the  surety  on  the  bond  of  Wilson,  lia- 
ble for  his  defaults.  Whatever  balance  was  due  from  Wil- 
son, w^hen  legally  ascertained,  became  a  debt  due  from  ap- 
pellant. That  balance  having  been  legally  ascertained,  in  a 
judicial  proceeding  to  which  appellant  was  a  party,  he  be- 
came as  liable  for  it  as  he  would  have  been  for  a  promissory 
note,  or  bond,  executed  by  him  to  the  intestate.  He  alone 
had  the  right  to  sue  for,  and  to  receive  satisfaction  of  the 
decree  of  the  court  of  probate.  It  was  rendered,  and  j^rop- 
erly  rendered,  in  his  favor.  As  surety  of  Wilson,  he  became 
liable  to  pay  it,  on  its  rendition.  The  right  to  demand,  and 
the  obligation  to  pay,  co-existing  in  him,  as  to  his  eestuis  que 
trust,  those  for  whom  he  is  bound  to  exercise  the  right  to  de- 
mand, and  for  whom  he  is  bound  to  discharge  the  obligation 
to  pay,  the  debt  was  extinguished.  A  presumption  of  its 
payment  arises,  because  that  was  the  duty  resting  on  the  ap- 
pellant.— Ragland  v.  Ccn/ioun,  36  Ala.  606.  Suit  against  him 
to  recover  whatever  balance  was  due  from  Wilson,  was  im- 
possible, after  the  rendition  of  the  decree.  That  decree  was 
conclusive  of  the  extent  of  Wilson's  liabilities,  in  the  absence 
of  fraud  and  collusion  ;  conclusive  on  the  creditors  and  dis- 
tributees of  the  common  intestate  of  Wilson  and  the  a]:)pel- 
lant,  because  rendered  in  a  proceeding  to  which  appellant, 
their  representative  and  trustee  was  a  party.  If  they  had 
soiight  any  remedy,  legal  or  equitable,  against  the  personal 
representative  of  Wilson,  or  ngainst  appellant  as  surety  on 
the  administration  bond  of  Wilson,  not  founded  on  the  de- 
cree, they  could  have  pleaded  the  decree  in  bar,  as  a  debtor 
to  the  intestate  could  plead  in  bar  a  judgment  against  him 
in  favor  of  the  personal  representative.  Whatever  remedy 
was  pursued  against  Wilson's  administrator  after  the  decree, 
must  have  been  founded  on  it,  because  it  was  conclusive  of 
Wilson's  liability.  It  is  conclusive  on  appellant,  not  because 
he  is  surety  of  Wilson,  and  as  a  decree  rendered  on  a  settle- 
ment made  by  Wilson  in  his  life  would  have  been,  l)ecause  it 
was  an  act  done  in  the  regular  course  of  administration, 
within  the  condition  of  his  bond,  but  because  he  is  a  party 
to  it,  and  the  act(U'  procuring  it.  This  fact  distinguishes  the 
case  from  Jtnil'imv.  Gray,  26  Ala.  100;  Grrn/  r.  JeiiJcin.s,  24: 
Ala.  516 ;  to  which  we  are  referred,  holding  the  sureties  of 
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a  deceased  executor  or  administrator  cannot  be  charged,  be- 
cause of  a  decree  rendered  on  a  settlement  of  the  adminis- 
tration by  his  personal  representative.  As  to  the  sureties  in 
those  cases,  the  settlement  and  decree  Avas  res  inter  alios  cucta; 
they  were  not  parties  or  privies  to  it.  The  appellant  was  a 
party  to  the  settlement  and  decree  in  the  court  of  probate, 
and  bound  by  it. 

The  settlement  and  decree  ascertained  a  debt,  part  of  the 
assets  the  appellant  was  charged  with  the  duty  of  adminis- 
tering. It  was  a  debt  he  was  bound  to  pay,  and  he  was 
properly  charged  with  it,  by  the  decree  of  the  court,  on  his 
final  settlement. — Ragland  v.  CcdJioim,  36  Ala.  606;  Purdon 
V.  Tipton,  9  Ala.  914. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Taylor  et  als.  v.  Harwell  et  als. 

Appeal  from  Order  refusing  to  dismiss  Bill  for  Want  of  Equity. 

1.  Appeal ;  when  does  not  lie.  — Section  :Ji86  of  the  Revised  Code,  authorizing 
an  appeal,  by  consent  of  parties  before  linal  decree,  from  the  refusal  to  dismiss 
a  bill  lor  want  of  equity,  does  not  embrace  a  decree  overruling  a  demurrer  to 
the  bill  ;  and  prior  to  the  act  of  March  20th,  1875,  an  appeal  would  not  lie 
from  such  a  decree. 

2.  Motion  to  dismiss  for  want  of  equity  ;  ichen,  and  hy  lohom,  may  Jje  made. — 
Rules  69  and  71  of  chancery  practice  (of  1854)  must  be  construed  together  ; 
and  they  confine  the  right  to  move  a  dismissal  for  want  of  equitj',  at  any  time 
before  final  hearing,  to  a  defendant  who  has  not  demurred  for  that  cause. 

3.  Same. — Other  defendants  may  move  a  dismissal,  and  the  hearing  of 
the  motion  must  be  on  the  calling  of  the  cause,  unless  it  be  ready  for  a 
final  hearing.  « 

Appeax,  from  Montgomery  Chancery  Court. 

Heard  before  Hon. . 

The  record  in  this  case  never  come  into  the  reporter's 
hands ;  and  hence  he  is  unable  to  give  any  further  statement 
of  facts  than  appears  in  the  opinion. 

P.  T.  Sayre,  and  David  Clopton,  for  appellants. 

FiTZPATRiCK  &  Williamson,  and  Watts  &  Troy,  contra. 

BRICKELL,  C.  J. — This  appeal  was  taken  prior  to  the 
statute  of  March  20,  1875,  (Pamphlet  Acts  1874-5,  p.  189,) 
under  section  3486  of  the  Revised  Code,  by  consent  of  the 
parties,  from  a  decree  of  the  chancellor  overruling  a  motion 
to  dismiss  the  bill  for  want  of  equity.     The  appeal  purports 
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to  be  taken,  also,  from  the  decree  so  far  as  it  overruled  the 
demurrer  which  had  been  interposed  to  the  bUL  The  section 
of  the  Code  to  which  we  have  referred,  does  not  embrace  a 
decree  overruling  a  demurrer.  It  is  expressly  confined  to  a 
decree  overruling  a  motion  to  dismiss  for  want  of  equity. 
A  decree  overruling  a  demurrer  is  interlocutory,  and,  in  the 
absence  of  express  statutory  provisions,  an  appeal  from  it 
can  not  be  entertained. — Hightoiver  v.  Kenned.y,  11  Ala.  562. 
We  can  not,  therefore,  pass  on  the  assignments  of  error, 
relating  to  the  action  of  the  chancellor  in  overruling  the 
demurrer.  Without  now  deciding  that  a  cross  appeal  may 
in  any  case  be  entertained  from  the  decree,  so  far  as  it  sus- 
tained the  demurrer,  we  can  not  consider  the  error  assigned 
by  the  appellees,  because  in  that  respect  the  decree  was 
interlocutory  merely,  and  an  appeal  from  it  was  unauthor- 
ized. 

Prior  to  the  adoption  of  the  present  rules  of  chancery 
practice,  in  1854,  a  motion  to  dismiss  a  bill  for  want  of  equity 
could  be  made  at  any  stage  of  the  cause. — HaugJiey  v.  Strong, 
2  Port.  197 ;  Bryant  v.  Peters,  3  Ala.  160.  If  the  bill  was 
wanting  in  equity,  the  motion  would  prevail,  although  no 
demurrer  had  been  interposed,  and  the  answer  did  not  ques- 
tion its  equity. — Herbert  v.  Hobbs,  3  Stew.  9  ;  Moore  v.  Died, 
lb.  155  ;  Mc  Grew  v.  Tombecld>€e  Bank,  5  Port.  547  ;  Freeman 
V.  McBroom,  11  Ala.  943 ;  Lockard  v.  Lockard,  16  Ala.  423. 
While  a  defendant  who  was  in  contempt,  not  having  pleaded, 
demurred  or  answered,  was  not  heard  in  the  introduction  of 
any  new  matter  before  the  court,  yet,  he  was  not  precluded 
from  moving  a  dismissal  of  the  bill  for  want  of  equity. — Smith 
V.  Robinson,  11  Ala.  840.  The  decisions  that  on  a  final  hear- 
ing the  bill  must  be  dismissed  if  wanting  in  equity,  though 
no  demurrer  has  been  interposed  or  no  question  of  its  equity 
raised  by  the  answer,  rest  on  the  well  established  principle 
that 'consent,  or  mere  acquiescence,  can  not  confer  jurisdic- 
tion— and  that  when,  on  the  hearing,  it  was  apparent  juris- 
diction did  not  exist,  it  was  the  duty  of  the  court  to  repudi- 
ate the  cause  without  regard  to  the  consent  or  acquiescence 
of  the  parties.  These  decisions  are  yet  authoritative,  unim- 
paired by  any  subsequent  rule  of  practice  or  statutory  enact- 
ment. The  other  class  of  decisions,  that  the  motion  could 
l)e  made  at  any  stage  of  the  cause,  or  by  a  party  in  contempt, 
independent  of  general  authority,  was  supported  by  the  sev- 
enth rule  of  chancery  practice,  adopted  in  1830,  which  was  : 
"A  defendant  may  at  any  time  move  to  dismiss  a  bill,  or  to 
dissolve  an  injunction,  for  want  of  equity." — Aik.  Dig.  457. 
This  rule  was  incorporated  into  the  rules  of  practice  adopted 
in  1841,  (Clay's  Dig.  616,  Eule  31,)  and  remained  in  force 
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until  the  adoption  of  the  rules  of  chancery  practice  in  1854, 
now  of  force,  from  which  it  was  omitted.  The  71st  of  these 
rules  is,  "  A  defendant  may,  at  the  calling  of  the  cause,  when 
he  has  not  demurred  for  want  of  equity,  move  to  dismiss  a 
bill  on  that  ground,  unless  a  similar  motion  has  been  pre- 
viously made,  or  the  cause  is  ready  for  hearing,  on  biU  and 
answer,  or  pleading  and  proof." — R.  C.  833.  In  construing 
this  rule,  it  must  be  taken  in  connection  with  rule  69,  which 
is  :  "All  demurrers,  whether  contained  in  the  answer  or  not, 
are  to  be  disposed  of  on  the  calling  of  the' cause,  without 
waiting  for  the  cause  to  be  ready  on  the  proof,  but  when  the 
cause  is  ready  for  hearing  on  the  pleadings  and  proofs,  it 
must  be  heard  without  waiting  for  a  separate  decision  on  a 
demurrer  contained  in  the  answer.  This  rule  must  also 
apply  where  a  plea  is  interposed,  the  truth  of  which  is  ad- 
mitted." The  object  of  these  rules  is  to  speed  the  final  hear- 
ing of  the  cause.  On  the  calling  of  the  cause,  if  a  demurrer 
has  been  interposed,  it  must  be  disposed  of,  so  that  if  it  is 
fatal  to  the  bill,  the  further  delay  and  cost  of  a  hearing  on 
proof,  may  be  avoided;  if  the  ground  of  demurrer  can  be 
cured  by  amendment,  that  the  amendment  may  then  be 
made,  and  not  postponed  to  the  delay  of  the  cause,  when  it 
may  otherwise  be  ripe  for  a  final  hearing  on  proofs ;  or,  if 
the  demurrer  is  not  well  taken,  that  the  equities  of  the  bill 
may  be  settled  in  the  earliest  practicable  stage  of  the  cause. 
If  a  demurrer  is  interposed,  every  objection  available  on  a 
motion  to  dismiss  could  be  presented  by  it,  and  therefore 
the  right  to  move  a  dismissal  for  want  of  equity,  is  confined 
to  a  defendant  who  has  not  for  that  cause  demurred,  and  the 
hearing  of  it  is  limited  as  the  hearing  of  the  demurrer  would 
have  been,  if  filed,  to  the  calling  of  the  cause,  unless  the 
cause  is  ready  for  a  final  hearing.  Thus,  the  former  rule, 
that  a  motion  to  dismiss  could  be  made  at  any  stage  of  the 
cause,  and  by  any  defendant,  whether  he  had  demurred  or 
not,  is  abrogated.  It  may  not  be  made  by  a  defendant  who 
has  demurred  for  want  of  equity,  nor  may  it  be  made  by  him 
at  any  other  stage  of  the  cause,  than  in  the  final  hearing. 

In  Calhoun  v.  FoiveJl,  42  Ala.  645,  constraing  the  71st  rule 
of  chancery  practice,  it  Avas  held,  a  defendant  having  demur- 
red for  want  of  equity,  though  the  demurrer  was  not  dis- 
posed of,  had  not  the  right,  until  the  final  hearing,  to  move 
a  dismissal  for  want  of  equity,  and  error  in  overruling  such 
motion  could  not  be  imputed — whatever  may  be  the  reason 
given  by  the  chancellor.  That  decision  is  conclusive  of  this 
appeal,  and  compels  an  affirmance  of  the  decree  of  the  chan- 
cellor on  the  motion  to  dismiss,  without  a  consideration  of 
the  important  and  interesting  question  the  biU  involves.     On 
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that  question,  we  intimate  no  opinion,  affirming  the  decree 
on  the  single  ground  that  the  motion  to  dismiss  could  not  be 
made,  before  a  final  hearing,  by  a  defendant  who  had  de- 
murred for  want  of  equity.  The  cross  appeal  by  appellees 
is  dismissed  at  their  costs.  Under  the  authority  of  Hart  v. 
Clark,  present  term,  the  general  demurrer  for  want  of  equity, 
could  not  be  heard.     The  special  causes  must  be  assigned . 

Stone,  J.,  not  sitting. 


The  State,  ex  rel.  Attorney  General  v, 
Buckley. 

Impeaxiliment 

1.  Comtilution.,  Art.  IV\  sections  19,  20,  21,  22  ;  objects  of. — The  controlling 
aim  and  purpose  of  sections  11),  20,  21,22  of  article  iv  of  the  Constitution  of  1875, 
were  to  fasten  individual  accountability  on  the  several  members  of  the  legisla- 
ture, by  requiring  their  action  or  non  action  to  appear  on  the  journals;  to  pre- 
vent "hodgepodge"  and  injurious  combinations,  by  ^onfiuing  each  law  to 
one  .subject;  and  to  prevent  hasty  and  inconsiderate  legislation,  surprise  and 
fraud,  by  requiring  bills  to  be  read  on  three  several  daj's  in  each  house,  re- 
ferred to  a  committee  of  each  house,  and  returned  therefrom. 

2.  S<nne;  intendments  indulged- — No  intendments  can  be  indulged  that  the 
constitutional  requirement  as  to  the  taking  of  the  yeas  and  nays  in  the  passage 
of  bills,  has  been  complied  with;  this  must  affirmatively  appear  from  the  jour- 
nals, which  in  this  respect  import  absolute  verity,  and  if  they  are  silent,  no 
other  evidence  can  be  received,  and  the  act  has  no  constitutional  existence.  It 
will  be  presumed,  however,  that  the  other  requirements  of  sections  19,  20,  21. 
22  of  article  iv  of  the  Constitiitiou  have  been  complied  with,  unless  the  con- 
trary be  shown. 

3.  Ameudmeni  of  hills;  effect  of. — So  long  as  the  original  purpose  of  the  bill 
is  not  changed,  the  committee  to  whom  it  is  referred  may  report  it  back  with 
amendments  or  report  a  substitute;  and  the  siabstitute  will  take  the  place  of  tho 
bill  referred,  and  is  not  remitted  to  the  status  of  a  new  bill,  introduced  for  tho 
first  time. 

•1.  ^' Final  fxtssnge"  of  bill;  whtd  is  meant  by. — The  final  passage  of  a  bill, 
within  the  meaning  of  section  21,  article  iv  of  the  Constitution,  is  the  vote  on 
its  passiigo,  in  either  house  of  the  general  assembly,  after  it  lias  received  three 
readings,  on  three  different  days  in  that  house. 

5.  lrnpe<irhnient  law;  to  what  objection  not  liable. — Tho  "act  to  provide  for  the 
impeachment  and  removal  irom  ottiee  of  the  officers  mentioned  in  section  2, 
and  section  3  of  article  vii  ot  the  Constitution  of  Alabama,"  docs  not  contain 
more  than  one  subject,  and  in  its  enactment  none  of  the  provisions  of  sections 
lU,  20,  21  and  22,  article  iv  of  the  Constitution  were  violated. 

6.  Lnjxiachmenis. — After  the  adoption  of  the  Constitution  of  1875,  impeach- 
ment, save  as  therein  provided  for,  censed  to  be  a  part  of  our  jurisprudence. 

7.  Same. — As  to  the  officers  mentioned  in  section  1,  article  7,  relating  to 
impeachments,  the  Constitution  is  complete  and  self  ex^ecuting. 

8.  Same. — As  to  officers  mentioned  in  sections  two  and  three  of  article  7, 
the  Constitution  was  not  self  executing,  and  until  legislative  action  prescribing 
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the  ref(ulations  under  which  impeachment  proceedings  against  them  could  be 
instituted,  these  provisions  of  the  Constitution  remained  inert,  and  there  was 
no  tribunal  authorized  to  try  such  oflScers. 

9.  Same,  —Impeachment  under  our  Constitution  is  a  criminal  prosecution  ; 
but  not  one  in  which  the  accused  has  a  constitutional  right  to  a  jury  trial,  and 
it  is  no  objection  to  a  law  providing  for  impeachments  under  section  2  of  arti- 
cle 7  of  the  Constitution,  that  provision  is  not  made  for  a  jury  trial, 

10.  Same;  riijht  of  accused  to  he  confronted  hyminesses. — In  all  criminal  pros- 
ecutions, impeachments  as  well  as  others,  the  accused  has  a  constitutio-nal 
right  to  be  "confronted  by  the  witnesses  against  him,"  and  provisions  of  an 
impeachment  law,  requiring  the  taking  of  testimony  by  examiners,  not  in  the 
presence  of  the  court,  violate  this  constitutional  right  of  the  accused;  and  the 
only  part  of  the  law  upon  the  subject,  being  unconstitutional,  this  court  is  left 
without  "regulations  prescribed  by  law,"  as  to  the  manner  of  taking  testi- 
mony, and  can  not  by  its  own  rule  or  orders  as  to  the  calling  and  hearing  of 
witnesses,  provide  other  regulations  to  cover  the  defect. 

This  was  an  information,  filed  in  the  supreme  court,  by  the 
attorney  general  against  Charles  W.  Buckley,  judge  of  the 
probate  court  of  Montgomery  county,  praying  his  impeach- 
ment and  removal  from  office,  under  the  provisions  of  "  an 
act  to  provide  for  the  impeachment  and  removal  from  office 
of  the  officers  mentioned  in  section  2  and  section  3  of  article 
vii  of  the  Constitution  of  Alabama,"  approved  March  7th, 
1876. 

On  the  30th  day  of  March,  1876,  two  attorneys  of  the  court 
presented  the  affidavits  of  six  persons,  charging  the  defend- 
ant with  corruption  in  office  and  with  certain  official  malfeas- 
ances, (the  substance  of  which  is  stated  in  the  information,) 
and  thereon  moved  the  court  for  an  order  that  the  attorney 
general  "  institute  proceedings  and  prosecute  the  same 
against"  the  defendant,  under  the  provisions  of  the  above 
recited  act. 

The  court  being  of  opinion,  from  an  inspection  of  the 
affidavits,  that  there  was  probable  cause  to  believe  the  de- 
fendant "  has  been  guilty  of  offenses  in  office,  subjecting  him 
to  impeachment  under  sections  one  and  two  of  article  vii  of 
the  Constitution  of  this  State,"  ordered  that  the  affidavits  be 
filed  and  that  the  attorney  general,  in  the  name  of  the  State 
of  Alabama,  institute  proceedings  against  said  Charles  W. 
Buckley,  in  conformity  to  the  statute,"  approved  March  7th, 
1876,  and  that  "  the  attorney  general  shall  file  the  informa- 
tion hereby  ordered  with  the  clerk  of  the  court,  on  or  before 
the  10th  day  of  April  next." 

The  attorney  general,  in  pursuance  of  this  order,  filed  an 
information  with  the  clerk  of  the  court  on  the  7tli  day  of 
April,  1876,  and  thereupon  the  court  made  an  order,  that 
Buckley  appear  before  the  court,  on  the  4th  day  of  May  fol- 
lowing, at  the  supreme  court  room,  and  answer  the  informa- 
tion, and  that  "  the  clerk  issue  a  summons,  setting  forth  a 
copy  of  the  order,  directed  to   "  any  sheriff  of  the  State  of 
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Alabama,"  commanding  him  to  summon  said  Charles  W. 
Buckley  to  be  and  appear  before  this  court,  at  the  time  and 
place  aforesaid,  and  due  return  of  said  summons  make  to  this 
court,  and  to  execute  the  same  by  delivery  cf  a  copy  thereof, 
and  a  copy  of  said  information,  made  and  certified  by  the 
clerk  of  this  court,  to  said  Charles  W.  Buckley,  at  least 
twenty  days  before  said  fourth  day  of  May,  1876."  Buckley 
was  duly  served  with  notice  in  pursuance  of  this  order  on  the 
8th  day  of  April,  1876. 

The  information  contained  several  counts ;  but  it  is  unne- 
cessary to  set  them  out  at  length,  in  the  view  which  the  court 
took  of  the  case.  After  showing  Buckley's  election  as  judge 
of  the  probate  court  of  Montgomery  county  on  the  3d  day  of 
November,  1874,  and  his  qualification  and  entering  upon^he 
discharge  of  his  duties,  continuing  up  to  the  time  of  the  filing 
of  the  information,  it  charged,  1st.  that  he  unlawfully  pur- 
chased and  dealt  in  county  claims ;  2d.  that  in  pursuance  of 
a  combination  and  conspiracy  with  one  Barber,  and  others 
unknown,  Buckley  corruptly  and  with  intent  to  defraud  the 
county,  procured  a  contract  »f or  Barber  for  the  support  of  the 
poor,  when  he  was  not  the  lowest  bidder,  and  drew^  certain 
warrants  on  the  county  in  his  favor  in  pursuance  of  the  con- 
spiracy, with  the  intent  to  defraud  the  county ;  3d.  that  he 
appointed  one  Kennedy  quardian  ad  litem  in  certain  cases  in 
the  probate  court,  with  the  corrupt  understanding  and  agree- 
ment that  he  was  to  divide  the  fees  with  him,  and  did  in  a 
certain  specified  cases,  in  which  he  taxed  up  fees  in  favor  of 
such  guardian  ad  litem,  corruptly  receive  such  fee,  in  pursu- 
ance of  such  understanding. 

The  time  when  these  various  acts  were  committed,  is  not 
specified  otherwise  than  in  the  general  charges  that  they 
were  done  "before  the  filing  of  the  information,"  except  as 
to  the  charge  as  to  the  corrupt  conspiracy  Avith  Barber.  As 
to  that  the  information  charges  that  Buckley  corruptly  pro- 
cured the  commissioners'  court  "  to  award  said  Barber  a  con- 
tract for  the  support  of  the  paupers  of  Montgomery  county, 
during  the  year  beginning  on  the  2d  day  of  March,  1875." 

Bucldey  appeared,  and  assigned  numerous  grounds  of  de- 
murrer to  the  complaint  as  a  wiiole,  and  to  the  several  counts. 
The  chief  grounds  upon  which  the  information  was  assailed, 
resolve  themselves  into  these : 

1st.  The  act  was  never  constitutionally  passed ;  it  was  not 
read  on  three  several  days,  as  rei^uired  by  the  Constitution, 
nor  were  the  ayes  and  nays  taken  and  recorded  on  its  final 
passage ;  after  the  original  bill  was  introduced  it  was  referred 
to  the  judiciary  committee  of  the  house,  and  so  altered  or 
amended  on  its  attempted  passage  through  the  senate  and 


602  SUPEEME  COUKT  Pec.  Term, 

[The  State,  ex  rel.  Attorney  General  v.  Buckley.] 

house  of  representatives,  as  to  change  its  original  purpose ; 
on  the  passage  of  the  bill  it  was  amended  in  the  senate,  and 
the  house  refusing  to  concur  in  the  amendments  and  the  sen- 
ate to  recede  therefrom,  a  conference  committee  was  raised, 
and  the  report  of  the  conference  committee  was  adopted, 
after  which  there  was  no  further  legislative  action  than  the 
enrollment  of  the  bill.  * 

2d.  The  act  contained  more  than  one  subject,  both  of  which 
were  set  forth  in  its  title. 

3d.  The  act  does  not  give  the  accused  the  right  to  be 
confronted  by  the  witnesses  against  him. 

4th.  The  bill  was  not  read  at  length  on  its  final  passage. 
^  5th.  That  the  act  denied  the  accused  his  constitutional 
right  of  trial  by  jury. 

6th.  That  the  act  was  ex  post/ado,  and  increases  the  pen- 
alty attached  by  law  at  the  time  of  the  commission  of  the 
offenses  charged. 

7th.  That  the  information  filed  has  never  been  approved 
by  the  finding  of  a  grand  jury. 

8th.  That  the  court  had  no  jurisdiction  of  the  case  made 
by  the  information,  which  could  be  heard  only  by  the  circuit 
court. 

The  court  sustained  the  demurrer  and  quashed  the  pro- 
ceedings. 

Samuel  F.  Eice,  and  Walter  L.  Bragg,  for  defendant, 
argued  as  follows  in  support  of  the  demurrer  : 

1.  Before  a  statute  can  acquire  the  force  of  law  it  must  go 
through  all  the  forms  required  by  the  Constitution,  and  if 
necessary,  courts  will  look  behind  the  statute  to  the  legisla- 
tive records  to  see  whether  it  has  a  legal  existence. — 43  Ala. 
721 ;  48  -Ala.  121 ;  13  Michigan,  492  ;  5  Ohio,  363.  The  jour- 
nal of  each  house  is  a  public  record. — 13  Michigan,  493 ;  5 
Ohio,  363 ;  Constitution  of  Alabama,  Article  IV,  section  21. 
Bills,  amendments,  substitutes  and  reports  of  committees 
are  also  public  records. — Eevised  Code  of  Ala.  sections  44  47. 

2.  The  legislative  history  of  the  passage  of  this  act,  in 
brief,  is  that  the  original  bill  was  introduced  in  the  house  of 
representatives  and  read  once  and  the  first  time  on  the  24th 
of  January,  1876. — House  Journal,  p.  227. 

It  was  read  the  second  time  and  referred  to  the  judiciary 
committee  January  25th,  1876. — H.  J.,  p.  238. 

On  the  7th  of  February  following  the  judiciary  committee 
reported  a  new  bill  with  a  different  title,  as  a  substitute  for 
the  original  bill.     This  new  bill  was  read  once  and  the  first 

*  The  brief  of  defendant's  counsel  accurately  sets  forth  what  the  journals 
show  as  to  the  passage  of  the  law  imdey  discussion. 
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time  on  that  day,  and  the  report  of  the  committee  offering  it 
as  a  substitute  was  adopted. — H.  J.,  p.  381, 

This  was  the  only  time  this  substitute  was  ever  read  in  the 
house.  It  was  then  treated  as  passed  by  the  house,  and  was 
sent  to  the  senate  on  the  8th  of  February,  1876. — Senate 
Journal,  p.  337. 

Not  only  were  the  titles  of  tlie  original  bill  and  the  sub- 
stitute different,  but  in  many  other  respects  they  had  provis- 
ions differing  in  substance  as  well  as  form.  A  few  of  these 
we  will  enumerate.  The  original  bill  had  sixteen  sections ; 
the  substitute  twenty-four  sections.  The  original  provided 
for  the  impeachment  and  removal  of  all  the  officers  of  the 
State,  county  and  municipal ;  the  substitute  does  not  pro- 
vide for  the  impeachment  and  removal  from  office  of  the 
officers  mentioned  in  section  1  of  Ai'ticle  VH  of  the  Consti- 
tution. The  original  provides  for  trial  by  jury  in  all  original 
as  distinguished  from  appellate  proceedings  before  the  courts  ; 
the  substitute  provides  for  no  jury  in  an  original  proceeding 
commenced  in  the  supreme  court.  The  original  was  in  no 
sense  retrospective  ;  the  substitute  is  retrospective  and  does 
provide  for  the  punishment  of  offenses  committed  prior  to 
the  passage  of  the  act.  The  original  requires  jurors  to  be 
summoned  specially  and  with  peculiar  qualifications,  to  tiy 
cases  as  well  in  the  circuit,  city  and  criminal  courts  as  in  the 
supreme  court ;  the  substitute  provides  for  nothing  of  the 
kind.  The  substitute  provides  for  a  final  record  in  each 
case  ;  the  original  does  not.  The  substitute  clothes  the  ex- 
aminer with  power  to  fine  and  imprison  for  contempts  ;  the 
original  did  not.  The  substitute  provides  that  the  attorney 
general  shall  file  an  information  when  directed  by  the  gov- 
ernor, or  upon  the  finding  of  a  grand  jury ;  the  original  did 
neither  of  these.  The  substitute  provides  that  a  circuit  so- 
licitor shall  file  an  information  upon  the  complaint  of  a  grand 
jury ;  the  original  does  not.  The  original  has  a  section 
which  repeals  all  laws  and  parts  of  laws  inconsistent  with 
any  of  its  provisions ;  the  substitute  has  no  such  provision. 
Other  differences  between  the  original  and  substitute  miglit 
be  enumerated,  but  these  are  suflicient  to  show  that  the  sub- 
stitute was  a  new  bill. — See  Cushing's  Law  &  Practice  of 
Legislative  Assemblies,  section  2203. 

After  the  substitute  passed  the  house  with  only  one  read- 
ing, as  above  stated,  and  was  sent  to  the  senate,  it  was  read 
the  first  time  in  this  latter  body  February  11th,  1876. — Sen- 
ate Journal,  p.  354. 

It  received  a  second  reading  in  the  senate  February  14th, 
1876,  and  was  referred  to  the  judiciary  committee. — p.  373. 

On  the  15th  of  February,  1876,  the  senate  judiciary  com- 
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mittee  reported  a  substitute  for  this  bill. — S.  J.,  pp.  388,  399. 
Several  aijaendments  were  made  to  the  senate  substitute,  and 
then  the  senate  substitute  and  the  amendments  were  laid  on 
the  table,  February  16,  1876.— S.  J.,  p.  398.  The  house  bill 
was  taken  from  the  table  in  the  senate  on  the  19th  of  Feb- 
ruary, 1876,  and  made  a  special  order. — S.  J.,  p.  433.  On 
motion,  the  house  bill  was  amended  on  the  21st  of  February, 
1876,  by  striking  out  section  12  and  inserting  in  lieu  thereof 
sejction  12  as  it  now  stands  in  the  enrolled  bill,  and  also  brief 
amendments  of  sections  16  and  18. — S.  J.,  pp.  433,  434.  On 
the  21st  of  February,  1876,  the  house  bill  as  amended,  was 
read  the  third  time  m  the  senate  and  passed. — S.  J.,  pp.  450, 
451.  On  the  23d  day  of  February,  1876,  the  house  refused 
to  concur  in  the  senate  amendments. — S.  J.,  p.  471.  On  the 
1st  of  March,  1876,  the  senate  adhered  to  its  amendments 
and  raised  a  committee  of  conference. — S.  J.,  p.  538.  On 
the  3d  of  March  the  senate  notified  the  house  of  a  commit- 
tee of  conference  having  been  appointed. — S.  J.,  p.  555.  On 
the  4th  of  March  the  senate  was  notified  that  the  house  had 
adopted  the  report  of  the  conference  cqmmittee. — S.  J.,  p.  563. 
On  the  6th  of  March  the  senate  concurred  in  the  report  of 
the  conference  committee. — S.  J.,  pp.  579,  580.  On  the  7th 
of  March,  1876,  the  president  of  the  senate  signed  the  bill 
in  the  presence  of  the  senate. — S.  J.,  p.  603.  The  house 
journal  shows,  also,  the  following  additional  facts  :  On  the 
22d  of  February,  1876,  the  house  concurred  in  the  senate 
amendments  to  the  bill.— H.  J.,  p.  589.  On  the  23d  of  Feb- 
ruary, 1876,  the  house  reconsidered  and  refused  to  concur 
in  the  senate  amendments  to  the  bill. — H.  J.,  p.  562.  On 
the  1st  of  March,  1876,  the  senate  refused  to  recede,  and 
asked  for  a  committee  of  conference. — H.  J.,  p.  674.  Com- 
mittee of  conference  appointed  in  the  house  March  3,  1876. 
H.  J.,  p.  712.  Report  of  committee  of  conference  adopted 
in  the  house  March  4,  187 6. —R.  J.,  p.  748.  Senate  agrees 
to  report  of  conference  committee  March  6,  1876. — H.  J., 
p.  775.  The  bill  was  enrolled  and  signed  in  the  house  March 
7,  1876. — H.  J.,  p.  820.  The  bill  was  approved  by  the  gover- 
nor March  7, 1876.— H.  J.,  p.  827. 

3.  No  fact  can  be  more  clear  and  indisputable  than  as 
shown  by  their  journals,  that  the  bill  which  passed  both 
houses  of  the  general  assembly  never  did  receive  three  read- 
ings in  each  house  on  diiferent  days  while  on  its  passage,  nor 
was  it  read  at  length  on  its  final  passage  in  either  house. 
The  21st  section  of  Article  IV  of  the  Constitution  of  Ala- 
bama provides  that  "  no  bill  can  become  a  law  unless,  on  its 
fined  passage,  it  be  read  at  length,  and  the  vote  be  taken  by 
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yeas  and  nays,  tlie  names  of  the  members  voting  for  and 
against  the  same  be  entered  on  the  journals." 

This  is  no  parliamentary  rule.  It  is  a  constitutional  re- 
quisite. It  is  mandatory. — 41  Ala.  p.  20 ;  43  Ala.  p.  721 ; 
Cushing's  Law  and  Practice  of  Legislative  Assemblies,  sec- 
tion 2203. 

To  make  it  a  law  it  was  necessary  for  the  substitute  orig- 
inated by  the  house  judiciary  committee,  to  have  had  three 
readings  in  the  house  on  different  days,  in  the  same  manner 
as  if  it  had  been  a  new  bill  introduced  by  a  member.  It  was 
a  new  bill.  The  fact  that  it  was  originated  by  a  committee 
instead  of  a  member  made  no  difference.  The  authority 
cited  in  Cushing's  Law  and  Practice  of  Legislative  Assem- 
blies, section  2203,  is  direct  and  positive  on  this  point,  and 
nothing  in  conflict  with  it  can  be  found  in  the  books.  But 
in  addition  to  this,  the  section  of  the  constitution  requires 
that  on  the  "final  passage"  of  the  "bill""  it  shall  be  "read 
at  length  "  and  the  vote  taken  by  yeas  and  nays.  This  re- 
quirement of  the  constitution  was  disregarded.  A  bill  is 
one  thing ;  an  amendment  another ;  a  conference  report 
something  still  different ;  and  a  bill  as  amended^  on  its  "  final 
passage  "  is  yet  another  thing,  peculiar  in  itself.  Only  a  hill 
can  have  a  "  final  passage."  A  third  reading  is  not  necessa- 
rily the  "  final  passage  "  of  a  bill.  Instances  may  be  readily 
conceived  in  which  a  bill  may  have  three  readings  in  either 
house  on  as  many  different  days  and  still  not  be  on  its  "final 
passage."  Either  house  may,  if  it  sees  proper,  in  maturing 
a  bill,  read  that  bill  on  twenty  different  days  should  the 
house  so  determine  before  putting  the  bill  upon  its  "  final 

{massage."  According  to  the  Constitution,  there  shall  not  be 
ess  than  three  readings  of  a  bill  in  each  house,  but  the  Con- 
stitution does  not  undertake  to  say  that  there  may  not  bo 
more  than  that.  A  vote  may  not  be  reached  on  the  "  final 
passage  "  of  a  bill  until  it  has  had  forty  readings,  but  still 
this  must  occur  before  it  can  become  a  law,  though  a  hun- 
dred amendments  have  been  previously  concurred  in,  and 
reports  of  conference  committees  may  have  been  adopted. 
If  the  framers  of  the  Constitution  had  intended  that  the 
adoption  of  the  report  of  a  conference  committee  should 
stand  in  lieu  of  reading  the  bill  at  length  ujion  its  "  final 
passage,"  nothing  would  have  been  more  easy  than  for  them 
to  have  so  declared  ;  but  they  have  done  nothing  of  the  kind. 
On  the  contrary,  they  have  expressly  negatived  any  such  idea 
by  affirmatively  declaring  that  when  the  bill  is  on  its  "  final 
passage  "  it  must  be  read  at  length,  and  voted  on  accordingly. 
The  "  final  passage  "  of  a  bill  is  the  last  vote  that  is  taJcen  vpon 
that  hill  as  an  entirety  in  either  house  ;  and  whether  the  words 
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"  final  passage  "  are  construed  in  their  popular  signification 
or  technical  meaning,  the  result  is  the  same.  The  final  vote 
in  each  house  was  taken  upon  the  "  report  "  of  the  confer- 
ence committee. 

A  conference  committee  has  no  power  to  do  any  thing  ex- 
cept to  settle  "  the  disagreement "  between  the  two  houses. 
After  adopting  the  "  report"  of  the  conference  committee,  it 
was  still  necessary  to  put  the  bill  upon  its  "  final  passage," 
and  this  could  only  be  done  by  reading  it  at  length  and  vot- 
ing upon  the  bill  as  amended. — Gushing' s  Law  and  Practice 
of  Legislative  Assemblies,  sections  2269,  2275  ;  Constitution 
of  Alabama,  Article  IV,  sections  19,  21,  22.  The  language 
of  section  19  of  Article  IV  of  the  Constitution  is,  "  No  laio 
shall  be  passed  except  by  bill." 

4.  The  act  contains  two  subjects  ;  one  is  impeachment, 
the  other  is  removal  from  office.  The  distinction  between 
these  two  things  was  recognized  by  the  common  law  of  Eng- 
land, and  has  been  kept  up  ever  since. — Revised  Code  of 
Alabama,  sections  3082-3100 ;  Bouvier's  Law  Diet.  (14th 
Ed.),  Tit.  Impeachment ;  Tit.  Removal  from  Office ;  Consti- 
tutions of  Alabama,  1819,  1865,  1868,  1875 ;  7  Bacon's  Ab. 
Tit,  Office  and  Forfeiture  of  Office. 

Impeachment  has  always  been  a  trial  before  a  legislative 
body  ;  a  proceeding  for  removal  from  office,  a  trial  before  the 
courts  of  law  ;  the  first  for  offenses,  in  the  main,  not  enumer- 
ated or  defined  by  law ;  the  last  for  no  other  offenses  except 
such  as  are  defined  by  law. 

5.  The  act  is  penal  and  fails  to  provide,  with  sufficient 
certainty,  the  extent  and  duration  of  the  punishment  that 
must  follow  in  cases  of  conviction.  This  was  one  of  the 
main  grounds  upon  which  the  United  States  supreme  court 
recently  held  the  enforcement  act  unconstitutional  in  the  case 
of  the  Grant  Parrish  Prisoners  ( U.  S.  v.  Cruikshank).  That 
this  is  a  highly  penal  law — See  Ex  parte  Diggs,  52  Ala.  381 ; 
Cummings  v.  Missouri,  4  Wallace,  320-323  ;  Ex  parte  Garland, 
4  Wallace,  333. 

6.  It  is  also  an  ex  post  facto  law.  It  provides  for  the  pun- 
ishment of  crimes  committed  before  it  was  enacted ;  and  pro- 
vides a  different  punishment  from  that  which  was  prescribed 
by  the  laws  in  force  at  the  time  'the  crimes  were  committed. 
The  present  Constitution  of  Alabama  repealed  the  Constitu- 
tion of  1868  in  relation  to  impeachment,  and  all  laws  "  incon- 
sistent "  with  it.  But  legislation  was  necessary  under  the 
new  Constitution  before  the  power  of  impeachment  could  be 
exercised  by  the  courts.  There  is  a  chasm  in  the  law  between 
the  6th  day  of  December,  1875,  when  the  present  Constitu- 
tion went  into  effect,  and  the  7th  of  March,  1876,  and  during 
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this  period  there  could  be  no  punishment  by  impeachment 
inflicted  bv  the  courts,  because  there  is  no  saving  clause  in 
the  schedule  to  the  new  Constitution  as  to  impeachable 
ofienses.  Yet  this  act  attempts  to  go  back  behind  that 
chasm  and  prescribe  a  punishment  for  crimes  then  com- 
mitted, "  and  which  in  point  of  fact  at  the  time  of  its  enact- 
ment were  not  punishable  at  all." — Jordan  v.  Tlie  IS  fate, 
15  Ala.  748;  Aaron  v.  The  State,  40  Ala.  309;  Schedule 
present  Constitution  of  Alabama.  Is  this  the  punishment  of 
an  offense,  and  "legally  applied,"  as  provided  for  in  the  8th 
section  of  the  bill  of  rights  ? — Section  23,  Bill  of  Rights ; 
4  Wallace,  320 ;  4  AVallace,  333 ;  section  8,  Bill  of  Eights. 

7.  This  act  does  not  extend  to  the  defendant  the  right  of 
trial  by  jury.  The  rule  is  that  in  all  cases,  civil  and  crim- 
inal, to  which  a  party  was  entitled  to  the  right  of  trial  by 
jury  at  the  time  of  the  adoption  of  the  Constitution,  the  right 
is  preserved  inviolate,  and  cannot  be  taken  away  by  the  leg- 
islature in  providing  for  the  trial  of  such  cases  by  statutes 
enacted  after  the  adoption  of  the  Constitution. — 17  Ala.  516- 
517  ;  26  Ala.  165  ;  44  Ala.  721 ;  41  Vermont,  519;  section  12, 
Bill  of  Bights.  In  a  proceeding  for  removal  from  office,  the 
right  of  trial  by  jury  existed  before  the  adoption  of  the  present 
Constitution  of  Alabama. — 2  Ala.  143-144  ;  Bev.  Code  of  Ala. 
sections  3082-3085,  3091.  In  such  a  case  it  also  existed  at 
common  law. — 7  Bacon's  Abridg.  Tit.  Office  M.  &  N,  and  au- 
thorities cited ;  5  Bacon's  Abridg.  Tit.  Juries  D. ;  authorities 
in  notes  to  case  of  People  v.  Bidiarchnn,  4  Cowen,  p.  120 ; 
3  Blackstone's  Comm.  (Sharswood's  Ed.)  p.  380. 

Why  should  this  act  fail  to  provide  the  right  of  trial  by 
jury  to  "  chancellors,  judges  of  the  circuit  courts,  solicitors 
of  the  circuits,  and  judges  of  inferior  courts  from  which  an 
appeal  may  be  taken  directly  to  the  supreme  court,"  and  yet 
concede  tliat  right  to  all  county  officers,  and  even  to  the 
mayor  and  intendants  of  cities  and  towns  ?  The  Constitution 
does  not  authorize  anything  of  the  kind.  It  is  in  violation  of 
the  plain  spirit  of  the  Constitution. 

The  right  of  trial  by  jury,  in  tlie  language  of  Blackstone,  is 
"  the  most  transcendent  privilege  which  any  subject  can 
enjoy,"  and  the  same  author  calls  it  the  people's  share  in  the 
administration  of  public  justice.  //  is  loiildn  the  poicer  of  tJiis 
court  to  have  a  Jury  w/tether  the  lec/islature  has  provided  for  one 
or  not.  In  the  exercise  of  its  original  jurisdiction,  the  court 
of  King's  Bench,  in  England,  has  jury  trials  in  all  cases  to 
which  jury  trials  arc  applicable.  The  same  is  true  of  the 
supreme  courts  of  many  of  the  States  of  the  American  Union. 
Our  people  love  it,  and  they  ought  to  love  it.  It  is  one  of 
the  grand  fundamental  rights  of  man  in  every  country  where 
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constitutional  liberty  prevails,  and  no  fair  or  satisfactory 
substitute  for  it  has  ever  been  found  in  the  trial  of  criminal 

cases. 

8.  Impeachment  is  a  criminal  procedure. — 6  American 
Law  Register,  pp.  260-263 ;  2  Story  on  Constitution,  p.  576, 
note  and  authorities ;  section  IV,  Art.  II,  Constitution  U.  S.; 
Earl  of  Middlesex's  case,  1  Hallam  Const.  History,  p.  364 

Being  a  criminal  proceeding,  the  accused  is  entitled  "  to 
be  confronted  by  the  witnesses  against  him  ;"  yet  this  act 
provides  for  the  taking  of  their  depositions  without  his  consent. 
To  further  show  that  it  is  a  criminal  proceeding,  we  ask, 
could  the  accused  be  compelled  to  testify  against  himself  in  this 
case  ?  In  no  impeachment  trial,  since  such  trials  have  had 
the  semblance  of  law,  was  such  a  thing  ever  attempted.  It 
was  done  in  some  of  the  earhest  star  chamber  trials. — See 
7th  section  Bill  of  Rights  ;  Dominquez  v.  The  State,  7  Smedes 
&  Marshall,  p.  477. 

This  feature  also  makes  this  act  ex  post  facto. — Cummings 
V.  Missouri,  4  Wallace,  325-326.  At  the  time  Buckley  is 
alleged  to  have  committed  these  offenses,  the  Constitution  of 
1868  was  in  force,  and  the  depositions  of  ivitnesses,  taken  with- 
out his  consent,  could  no  more  have  been  used  against  him,  on 
his  trial  for  impeachment,  in  the  senate  of  Alabama,  than 
could  an  equal  number  of  Colt's  repeaters  have  been  used 
agjrfnst  him  on  such  trial.  The  act  is  a  penal  law,  and  does 
not  provide  when  it  shall  go  into  effect.  By  existing  laws,  it 
did  not  go  into  effect  until  thirty  days  after  the  general  assembly 
adjourned. — Rev.  Code  of  Ala.  Sec.  3544. 

This  court  will  take  judicial  notice,  that  the  general  as- 
sembly adjourned  on  the  8th  of  March,  1876,  and  this  in- 
formation shows,  on  its  face,  that  it  was  filed  on  the  6th  day 
of  April,  1876,  a,  period  of  less  than  thirty  days  after  the  gen- 
eral assembly  adjourned,  and  luhen  the  statute  had  not  gone  into 
effect. 

John  W.  A.  Sanford,  Attorney  General,  and  D.  S.  Troy,  Da- 
vid Clopton,  and  Geo.  F.  Moore,  for  the  State. — 1.  At  com- 
mon law,  upon  an  offense  committed  by  an  officer,  which 
amounts  to  a  forfeiture,  an  information  may  be  exhibited 
against  him. — 2  Leving,  71.     • 

And  if  the  defendant  be  convicted,  on  confession  or  ver- 
dict, the  office  was  seized  into  the  hands  of  the  king  without 
a  sci.  fa.,  or  other  process  against  him. — Com.  Dig.  Officer, 
(K)13. 

An  impeachment  lies  if  an  officer  neglects  or  abuses  his 
authority. — Com.  Dig.  Information,  (B),  citing  Parliament, 
Impeachment  L.  12. 
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This  proceeding,  by  information,  is  expressly  retained  by 
the  Constitution  of  1868. — Declaralation  of  Rights,  section 
10.  And  also  in  the  Constitution  of  1865. — Declaration  of 
Rights,  section  9.  Also,  in  the  Constitution  of  1819. — See 
Declaration  of  Rights,  section  12.  And  the  Revised  Code 
provided  the  mode  of  proceeding. — See  sections  3082,  3083, 
et  seq. 

The  existence  of  this  common  law  jurisdiction  is  recog- 
nized in  The  State  v.  3Ioore  (£•  lAgon,  19  Ala.  514 

2.  Article  VII  of  the  Constitution  does  not  cover  the 
\Vhole  ground  of  impeachable  offenses,  so  as  to  supersede 
and  exclude  all  the  provisions  of  the  common  and  statutory 
law  variant  merely  from  its  provisions.  On  the  contrary, 
there  are  many  provisions  of  the  statutory  and  common  law 
on  the  subject  of  impeachable  offenses,  not  covered  by  that 
article,  and  not  inconsistent  with  it,  which  remain  in  full 
force. 

The  only  changes  made  by  the  article  are — 1.  It  lim- 
its impeachment  and  removal  from  office  to  the  causes  spec- 
ified in  section  1.  2.  It  hmits  the  punishment.  3.  It  con- 
fers jurisdiction  on  the  supreme  court,  under  such  regula- 
tions as  may  be  prescribed  by  law  of  offenses  committed  by 
certain  officers  named  in  section  2. 

3.  The  common  law  was  established  in  Alabama,  and 
promulgated  long  before  the  adoption  of  the  present  Consti- 
tution, defining  and  determining  what  were  impeachable  of- 
fenses, and  it  was  not  impaired,  or  its  force  diminished,  by 
the  adoption  of  the  present  Constitution,  and  it  can  be  le- 
gally applied,  when  the  offender  is  brought  before  a  tribunal 
legally  constituted,  with  jurisdiction  to  hear  and  determine 
what  was  an  offense  at  common  law. — Cau-ocxl  v.  State,  2  Stew. 
264j  Barloiv  v.  Lambert,  28  Ala.  706;  6  Ala.  637;  19  Ala. 
829.  Hence,  if  the  laws  declaring  the  offense  and  its  pun- 
ishment remain  in  force,  the  suspension  of  the  tribunal,  or 
the  establishment  of  new  tribunals  for  its  enforcement 
against  an  offender,  violates  no  constitutional  right. — 
Cooley  Con.  Lim.  272 ;  Ferry  v.  Commonwealth ,  3  Grattan, 
632;  Halston  v.  Commoutvealth,  16  B.  Monroe,  15;  State  v. 
Ryan,  13  Minnesota,  357 ;  Gid  v.  State,  9  Wallace,  35  ;  37 
Penn.  State  R.,  and  cases  there  cited;  Smith  on  Constitu- 
tion, 374 ;  11  Pick.  32. 

The  schedule  to  the  Constitution,  section  1,  expressly  de- 
clares that  "  all  laws  in  force  at  the  ratification  of  the  Con- 
stitution, and  not  inconsistent  therewith,  shall  remain  in  full 
force."  Hence,  we  insist  that  the  proposition  is  erroneous, 
that  "between  the  adoption  of  the  Constitution  and  7th 
March,  1876,  there  was  no  law  in  this  State  providiug  for  the 


610  SUPKEME  COURT  [Dec.  Term, 

[The  State,  ex  rel.  Attorney  General  v.  Buckley.] 

impeachment  of  the  officers  enumerated  in  sections  2  and  3, 
article  VII,  of  the  Constitution."     It  should  have  been  stated 
that  there  was  no  tribunal  established  for  their  trial  and 
23unisliment.     The  Constitution  itself  declares  what  are  im- 
peachable offenses,  what  the  punishment  shall  be,  and  the 
tribunal  before  which  they  shall  be  tried.     The  only  power 
reserved  to  the  legislature  over  the  subject,  was  to  regulate 
the  mode  of  trial.     There  was  no  "cessation  of  the  law"  de- 
claring the  offense  and  punishment.     In  Bent  v.  State,  and 
other  cases  cited  in  support  of  the  proposition,  it  was  the 
"cessation  of  the  law"  which  declared  the  act  to  be  crimi-* 
nal,  or  which  fixed  or  determined  its  punishment,  which  dis- 
charged the  offender.     Every  charge  against  the  accused  is 
for  an  offense  for  which  he  was  liable  to  impeachment  under 
the  laws  in  force  prior  to  the  adoption  of  the  present  Consti- 
tution, and  which  laws  are  still  in  force.     The  change  or 
suspension  of  the  tribunal  did  not  release  him.     In  Hadan 
V.  State,  41  Miss.,  the  court  say :     "  The  laws  themselves  are 
not  suspended  during  the  administration  of  Gen.  Canby  and 
Provisional  Governor  Sharkey,  but  only  their  administration 
was  temporarily  obstructed.      .....     On  the  restoration 

of  the  proper  functionaries,  offenders  may  be  held  to  a  due 
accountability."  In  Phillips  v.  Commomvealth,  19  Grattan, 
527,  the  court  say:  "We  cannot  weU  conceive  of  an  accused 
having  such  a  right  to  a  particular  mode  of  trial  as  to  make 
a  legislative  change  thereof  an  ex  post  facto  law,  and,  there- 
fore, unconstitutional;  the  mere  statement  of  such  a  preten- 
sion is  sufficient  to  refuse  it."  See,  also.  Bishop's  Statutory 
Crimes,  section  180 ;  1  Bish.  Crim.  Law,  section  280.  But 
it  does  not  appear  from  the  information  that  any  of  the  of- 
fenses charged  were  committed  before  the  passage  of  the  act 
of  March  7tli,  1876,  and  the  question  whether  the  act  was 
ex  post  facto  in  its  operation,  or  not,  does  not  arise  on  de- 
murrer. 

II.  We  insist  tliat  the  defendant  misconstrues  sections  6,  7 
and  8  of  the  act  of  March  7th.  They  do  not  deprive  the  defend- 
ant of  his  constitutional  right  to  be  confronted  with  the  wit- 
nesses against  him.  But  if  they  are  unconstitutional  and 
void,  the  court  has  the  power,  inherent  in  every  tribunal  es- 
tablished by  law,  to  hear  and  determine  causes,  to  summon 
and  swear  witnesses,  and  hear  their  evidence. — 1  Green.  Ev. 
section  300 ;  Pattus  Dwarris  on  Statutes,  p.  340. 

The  right  of  the  defendant  to  be  confronted  with  the  wit- 
nesses against  him,  was  established  in  England  by  a  statute 
which  was  passed  in  the  reign  of  Phillip  and  Mary.  It  is 
this  right  which  has  been  preserved  in  the  Constitution  of 
this  State.     When,  where  and  how  he  is  to  be  confronted 
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with  the  witnesses  against  him,  is  left  to  the  common  or  stat- 
utory' law,  and  the  defendant  has  no  constitutional  right  to 
be  confronted  with  them  before  the  tribunal  where  hfe  is 
tried.  Hence,  it  has  been  uniformly  held  in  England  and  in 
this  country,  that  depositions  taken  on  a  coronor's  inquest, 
or  a  i^reliminary  examination  where  the  defendant  Avas  pre- 
sent, confronted  with  the  witnesses  and  had  the  opportunity 
to  cross  examine,  could  be  read  in  evidence  on  the  final  trial 
if  the  witnesses  were  dead  or  insane. — Oooley  on  Const.  Lim. 
318 ;  Tharp  v.  State,  15  Ala.  749 ;  Diipree  v.  State,  33  Ala.  380 ; 
,  Davis  V.  State,  17  Ala.  354;  State  v.  Pahen,  29  Iowa,  133; 
Commomvealth  V.  Bichards,  18  Pick.  437;  Queen  v.  Bn-ssell,  (y 
Cox.  C.  C.  and  11  lb.  134 ;  Fisher's  Dig.  Crim.  Law,  550. 

But  if  we  are  wrong  in  both  the  foregoing  propositions, 
there  is  nothing  in  the  statute  which  prevents  the  court  from 
requiring  the  examiners  to  take  the  evidence  in  its  presence, 
and  these  statutes  should  receive  such  reasonable  construc- 
tion, if  possible,  as  will  give  them  a  field  of  operations  not  in 
conflict  with  the  Constitution. — Cooley  on  Con.  Lim.  pp.  184, 
185,  et  seq.;  Datv  v.  J^'orris,  4  N.  H.  17 ;  NeicUmd  v.  Marsh, 
19  in.  384;  PeojjJe  v.  Siipe^rvisors  qf_  Orange,  17  N.  Y.  241; 
Sadler  v.  Langham,  34  Ala.  311 ;  Huffman  v.  State,  29  Ala.  40 ; 
Ex  fKirte  Pollard,  40  Ala.  91. 

The  statutes  of  the  State  are  silent  as  to  the  mode  of  exam- 
ining witnesses  in  criminal  cases,  and  the  failure  to  provide 
such  mode  in  impeachment  cases,  certainly  can  not  defeat 
the  jurisdiction  conferred  on  the  supreme  court  by  article  7 
of  the  Constitution,  to  hear  and  determine  impeachments. 

It  was  a  grave  public  necessity  which  induced  the  people 
of  Alabama,  in  convention  assembled,  to  confer  on  the  su- 
preme court  jurisdiction  of  impeachments  of  nisi  prius  judges, 
auc^  the  legislative  act  to  give  efiect  to  this  fiat  of  the  people, 
if  construed  by  the  rules  declared  in  Huffman  v.  State,  29  Ala., 
can  not  be  declared  to  be  an  abortion.  If  so,  and  if  as 
urged  in  this  case,  a  law  which  provides  a  tribunal  for  the 
punishment  of  ofienses  committed  before  its  passage,  is  ex 
post  facto,  then  these  officers  have  an  al)soluto  immunity  from 
impeachment  and  removal  from  ofiice  for  all  ofienses  commit- 
ted in  the  past  and  for  an  indefinite  time  in  the  future,  and 
a  probate  judge  may  be  convicted  of  felony  in  accepting  a 
bribe  and  be  sent  to  the  penitentiary,  and  still  hold  his 
office. 

A  construction  of  the  Constitution  which  leads  to  this  result 
can  not  accord  with  the  principles  which  should  govern  us  in 
construing  such  instruments.  In  Horman  v.  State,  34  Ala. 
216,  the  court  say:  "A  constitution  is  not  to  receive  a  tech- 
nical construction,  like  a  common  law  instrument  or  a  stat- 
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ute  ;  it  is  to  be  interpreted  to  carry  out  the  great  principle  of 
government,  not  to  defeat  them."  See,  to  same  effect,  Cooley 
on  Con.  Lim.  p.  83,  [bottom  p.  91] :  Henshaw  v.  Foster,  9 
Pick.  216. 

STONE,  J.— The  Constitution  of  1875  introduced  certain 
new  regulations  to  be  observed  by  the  general  assembly  in 
the  enactment  of  laws,  not  theretofore  known  in  our  consti- 
tutional history.  Among  these  new  regulations  are  the  fol- 
lowing, found  in  Article  IV  : 

Sec.  19.  .  .  No  bill  shall  be  so  altered  or  amended  on 
its  passage  through  either  house  as  to  change  its  original 
purpose. 

Sec.  20.  No  bill  shall  become  a  law  until  it  shall  have 
been  referred  to  a  committee  of  each  house,  and  returned 
therefrom. 

Sec.  21.  Every  bill  shall  be  read  on  three  different  days 
in  each  house,  and  no  bill  shall  become  a  law  unless  on  its 
final  passage  it  be  read  at  length,  and  the  vote  be  taken  by 
yeas  and  nays,  the  names  of  the  members  voting  for  and 
against  the  same  be  entered  on  the  journals. 

Sec.  22.  No  amendment  to  bills  by  one  house  shall  be 
concurred  in  by  the  other,  except  by  a  vote  of  a  majority 
thereof  taken  by  yeas  and  nays,  and  the  names  of  those  vot- 
ing for  and  against  recorded  on  the  journals,  and  reports  of 
committees  of  conference  shall  in  like  manner  be  adopted  in 
each  house. 

The  convention  of  1875,  in  section  2  of  the  same  article, 
retained  the  clause  found  in  the  corresponding  article  and 
section  of  the  Constitution  of  1868,  that  "  each  law  shall  con- 
tain but  one  subject,  which  shall  be  clearly  expressed  in  its 
title;"  but  the  later  Constitution  contains  certain  exceptions 
to  this  rule,  not  expressed  in  the  former  one. 

The  foregoing  clauses  have  for  their  main  controlling  aim 
and  purpose — 

First.  To  fasten  an  individual  accountability  on  the  sev- 
eral members  of  the  legislature,  by  requiring  the  action  or 
non-action  of  each  to  appear  on  the  journal. 

Second.  To  prevent  '  hodge-podge '  and  injurious  combi- 
nations, by  confining  each  law  to  one  subject. 

Third.  To  prevent  hasty  and  inconsiderate  legislation,  sur- 
prise and  fraud,  by  requiring  bills  to  be  read  on  three  sev- 
eral days  in  each  house,  referred  to  a  committee  of  each 
house,  and  returned  therefrom. 

That  these  constitute  the  main  objective  ends  of  these 
constitutional  innovations  must  be  apparent  to  every  one. 
Hence,  the  convention  confided  to  the  legislature  no  power 
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or  discretion  to  dispense  with  the  constitutional  rule  requir- 
ing a  reading  in  each  house  on  three  several  days. 

The  inquiry  naturally  presents  itself,  what  intendments,  if 
any,  are  to  be  indulged  for  or  against  the  constitutionality  of 
legislative  enactments?  On  the  question  of  the  yeas  and 
nays  required  to  be  spread  on  the  journal,  there  can  be  no 
reasonable  ground  for  doubt.  The  journal  is  the  record 
which  the  legislature  keeps,  and  is  required  to  keejo  of  its 
proceedings.  Like  all  other  records  required  hj  law  to  be 
kept,  it  imports  verity.  Taking  into  account  the  character 
of  the  body  whose  record  it  is,  a  co-ordinate  department  of 
the  government,  we  hold  that  it  imports  absolute,  indisputa- 
ble verity.  The  Constitution,  then,  requiring  that  the  yeas 
and  nays  shall  be  matter  of  record,  no  other  evidence  can  be 
received  of  this  requirement,  nor  can  its  want  be  supplied  by 
intendment.  Of  this  fact  the  record  [journal]  must  speak, 
and  if  silent,  the  fact,  in  legal  contemplation,  does  not  exist. 

The  intendments,  however,  in  reference  to  the  other  pro- 
visions of  the  Constitution  above  copied,  are  different.  The 
judicial  department  will  presume  compliance  with  them  by 
the  legislative  department,  unless  the  contrary  is  shown  to 
be  the  case. — Cooley  Con.  Lim.  139. 

When  a  bill  is  referred  to  a  committee,  it  is  within  the  dis- 
cretion and  power  of  such  committee  to  report  it  back  with 
or  without  amendment.  The  amendments  reported  may  be 
so  numerous  as  to  require  or  suggest  that  the  committee  re- 
port an  amendatory  or  substitutional  bill.  If  in  so  doing, 
they  do  not  so  far  depart  from  the  bill  referred  as  to  offend 
against  the  provisions  of  section  19,  article  4  of  the  Consti- 
tution, such  reported  bill  will  take  the  place  of  the  one  re- 
ferred,, and  wiU  not  be  remitted  to  the  status  of  a  new  bill, 
introduced  for  the  first  time.  This  is  only  amendment,  which 
is  always  allowable  at  that  stage  of  the  bill. — See  Cushing 
Law  and  Prac.  Leg.  Assembhes,  §  2203.  To  hold  otherwise 
would  greatly  impede,  if  not  hinder,  legislation. 

In  voting,  in  one  house,  on  amendments  adopted  in  the 
other,  and  in  voting  on  reports  of  committees  of  conference, 
the  yeas  and  nays  are  recjuired  to  be  taken,  and  spread  on 
tlie  journal.  These,  if  they  occur  in  the  jirogress  of  the  bill, 
the  journal  must  affirmatively  show,  under  the  rule  declared 
above. 

What  we  understand  as  the  "  final  passage  "  of  a  bill,  un- 
der section  21,  article  4  of  the  Constitution,  is  the  vote  on  its 
passage  in  either  house  of  the  general  assembly,  after  it  has 
received  three  readings  on  three  different  days  in  that  house. 

With  the  exception  of  the  above  innovations  in  the  pro- 
cess and  course  of  legislation,  the  regulations  remain  sub- 
OS) 
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stantially  as  tliey  were  before  the  adoption  of  tlie  Constitu- 
tion of  1875. 

The  objection  has  been  urged  that  the  act  "  to  provide  for 
the  impeachment  and  removal  from  office  of  the  officers  men- 
tioned in  section  2  and  section  3  of  article  7  of  the  Constitu- 
tion of  Alabama,"  Sess.  Acts  1875-6,  p.  277,  contains  more 
subjects  than  one.  We  can  not  assent  to  this.  The  whole 
subject  of  the  act  is  impeachment,  its  trial  and  punishment. 

We  find  nothing  in  the  enactment  of  the  act  under  discus- 
sion which  violates  any  of  the  constitutional  provisions  above 
set  out. 

Article  VH  of  the  Constitution  of  1875  relates  to  impeach- 
ments proper.  It  is  confined  to  that  subject,  and,  in  its  sev- 
eral sections,  makes  provision  for  every  official  misconduct, 
or  disqualification,  which,  under  our  system,  authorizes  im- 
peachment. That  supreme,  and,  in  many  respects,  severe 
remedy,  can  not  be  invoked  or  apphed  under  our  system, 
otherwise,  or  to  a  greater  extent  than  its  provisions  author- 
ize. After  the  adoption  of  our  Constitution,  impeachment, 
save  as  therein  provided  for,  ceased  to  be  a  part  of  our  juris- 
prudence. To  hold  otherwise  would  force  the  decision,  that 
the  remedy  therein  ^provided  is  cumulative  only,  and  that  im- 
peachment of  all  civil  officers  can  still  be  prosecuted  before 
the  senate  as  a  court  of  impeachment.  The  framers  of  the 
Constitution,  while  they  introduced  some  features  that  were 
novel,  intended  to  occupy  the  whole  ground  of  impeachable 
offenses,  and  to  interdict  all  modes  of  trial  not  therein  pre- 
served and  provided  for.  Their  language  forces  this  con- 
struction.— See  Ikelheimer  v.  Chapman,  32  Ala.  683,  and  au- 
thorities cited. 

Under  article  7,  section  1  of  the  Constitution,  it  is  declared 
that  "  the  governor,  secretary  of  state,  auditor,  treasurer, 
attorney   general,  superintendent   of   education  and  judges 
of  the  supreme  court,  may  be  removed  from  office 
by  the  senate,  sitting  as  a  court  for  that  purpose,"  &c. 

Sec.  2.  "The  chancellors,  judges  of  the  circuit  courts, 
judges  of  the  probate  courts,  solicitors  of  the  circuits,  and 
judges  of  the  inferior  courts  from  which  an  appeal  may  be 
taken  directly  to  the  supreme  court,  may  be  removed  from 
office  .  .  by  the  supreme  court,  under  such  regulations 
as  may  be  prescribed  by  law." 

Sec.  3.  "  The  sherifi's,  clerks  of  the  circuit,  city  or  crimi- 
nal courts,  tax  collectors,  tax  assessors,  county  treasurers, 
coroners,  justices  of  the  peace,  notaries  public,  constables, 
and  all  other  county  officers,  mayors  and  intendents  of  incor- 
porated cities  and  towns  in  this  State,  may  be  removed  from 
office  .     by  the  circuit,  city  or  criminal  court  of  the 
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county  in  which  such  officers  hold  their  office,  under  such 
regulations  as  may  be  prescribed  by  law  ;  Provided,  That  the 
right  of  trial  by  jury  and  appeal  in  such  cases  be  secured." 

A  very  marked  differenco  is  observable  in  the  language  of 
these  three  sections.  The  first  is  complete  and  seK-execut- 
ing.  No  legislation,  in  the  form  of  regulations  or  otherwise, 
is  necessary  to  put  it  into  full  operation.  As  to  the  officers 
therein  named,  it  neither  provides  nor  contemplates  any  new 
tribunal,  or  new  forms  of  remedy  or  proceedings. 

It  is  different  with  sections  2  and  3.  They  introduce  a 
system  in  many  respects  new  in  our  jurisprudence.  While 
they  declare  a  tribunal  before  which  each  officer  therein 
named  may  be  impeached,  refer  with  sufficient  certainty  to 
the  offenses  or  causes  for  which  impeachment  will  lie  ;  and 
in  the  4th  section  fix  a  maximum  beyond  which  punishment 
shall  not  be  extended,  still  they  provide  no  machinery  or 
mode  of  procedure,  by  which  parties  may  be  brought  to  trial 
under  those  sections.  The  "  regulations  "  are  left,  to  be  pre- 
scribed by  the  legislature.  Impeachment,  and  all  incidents 
attending  it,  are  so  unlike  prosecutions,  suits  and  trials  in 
courts  of  common  law  jurisdiction,  whether  criminal  or  civil, 
that  the  practice  in  the  latter  can  afford  no  sufficient  guide 
for  a  trial  in  the  former.  Consequently,  no  proceedings  could 
be  instituted  until  there  was  legislative  action,  prescribing 
theTegulations.  Till  then,  sections  2  and  3  of  article  7  re- 
mained in^rt. 

It  results  from  what  we  have  said  that  as  to  the  officers 
enumerated  in  sections  2  and  3,  the  senate — the  tribunal  for- 
merly authorized  to  try  most  of  them  on  articles  of  impeach- 
ment— was  disrobed  of  that  power,  and  with  it  all  machinery 
for  the  trial  of  such  offenses  ceased  to  exist  by  the  adoption 
of  the  Constitution  of  1875.  The  courts,  on  which  that  ju- 
risdiction was  thereby  conferred,  being  without  the  requisite 
regulations  for  the  conduct  of  such  trials,  were  inert  and  pow- 
erless in  the  premises,  until  there  should  be  appropriate  leg- 
islation to  carry  those  sections  into  effect. 

In  the  Constitution  of  Mississippi,  adopted  in  1833,  the 
following  clause  was  inserted : 

"  The  introduction  of  slaves  into  this  State,  as  merchan- 
dise, or  for  sale,  shall  be  prohibited  from  and  after  the  first 
day  of  May,  eighteen  hundred  and  thirty-three,"  with  a  cer- 
tain proviso,  not  material  to  the  present  inquiry.  No  statute 
was  passed  giving  effect  to  this  constitutional  provision  until 
1837.  In  1836  slaves  were  carried  into  the  State  of  Missis- 
sippi ^or  sale,  and  were  sold  on  time,  the  purchaser.  Brown, 
giving  his  note  for  the  purchase  money.  Suit  was  brought 
on  the  note  against  Groves,  one  of  the  indorsers,  in  the  cir- 
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cuit  court  of  the  United  States,  and  the  illegality  of  the  con- 
tract, under  the  provisions  of  the  Constitution  above  copied, 
was  pleaded  in  bar.  The  case  was  carried  to  the  supreme 
court  of  the  United  States,  and  was  there  argued  with  dis- 
tinguished ability  by  some  of  the  ablest  counsel  this  country 
has  produced.  It  was  ruled  that  because  the  clause  of  the 
Constitution  contained  the  words  "  shall  be  prohibited,"  it 
was  inoperative  until  the  legislature  acted  upon  it.  The 
court  said  this  language  was  directory  to  the  legislature,  and 
was  a  command  to  it  to  do  certain  acts.  It  was  further  held 
that  although  the  legislature  of  Mississippi,  on  the  13th  of 
May,  1837,  and  before  that  suit  was  brought,  enacted  a  law, 
and  therein  "enforced  the  prohibition  of  importation  [of 
slaves  1  for  sale  by  severe  penalties,"  still,  this  contract,  which 
was  a  promissory  note  given  in  1836  for  the  purchase  of 
slaves  imported  into  that  State  in  disregard  of  the  Constitu- 
tional provision  above,  was  a  valid  and  binding  contract,  and 
a  recovery  was  had  upon  it. —  Groves  v.  8  laughter,  15  Pet.  449. 

This  principle  was  reaffirmed  in  the  following  later  cases, 
all  of  which  arose  on  the  same  provision  of  the  Mississippi 
Constitution :  Rowan  v.  Runnels,  5  How.  134 ;  Truly  v.  Wan- 
zer,  lb.  141 ;  Sims  v.  Hundley,  6  How.  1 ;  Hm'deman  v.  Harris, 
7  How.  726.  The  opinion  in  three  of  the  four  cases  last  cited 
was  delivered  by  Chief  Justice  Taney,  and  in  the  fourth  one 
( Truly  V.  Wo^nzer)  by  Justice  Griee. 

In  re  Griffin,  2  Amer.  Law  Times  Rep.  94,  the  question 
was  made  before  Chief  Justice  Chase,  whether  the  3d  section 
of  the  14th  article,  amendments  to  the  Constitution  of  the 
United  States,  was  self-executing,  or  whether  it  required  an 
act  of  congress  to  give  it  effect,  so  as  to  remove  fi'om  office 
persons  who  came  within  its  provisions.  The  language  of 
said  section  is  as  follows  : 

"  No  person  shall  .  .  hold  any  office,  civil  or  military, 
who  having  previously  taken  an  oath  as  an  .  .  executive 
or  judicial  officer  of  any  State,  to  support  the  constitution  of 
the  United  States,  shall  have  engaged  in  insurrection  or  re- 
bellion against  the  same,  or  given  aid  or  comfort  to  the  ene- 
mies thereof.  But  congress  may,  by  a  vote  of  two-thirds  of 
each  house,  remove  such  disability." 

Judge  Sheffey,  a  judge  of  a  circuit  court  of  Virginia,  and 
obnoxious  to  the  constitutional  provision  above  copied,  had 
sentenced  petitioner  to  imprisonment,  and  he  sought,  under 
habeas  corpus,  to  be  relieved  from  such  imprisonment,  on  the 
ground  that  Judge  Sheffey  had  ceased  to  be  judge,  by  opera- 
tion of  the  constitutional  amendment  above  copied.  Judge 
Chase  ruled  that  "  persons  in  office  by  lawful  appointment  or 
election,  before  the  promulgation  of  the  fourteenth  amend- 
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ment,  are  not  removed  therefrom  by  the  direct  and  immedi- 
ate effect  of  the  prohibition  to  hold  office  contained  in  the 
third  section.  Legislation  by  congress  is  necessary  to  give 
effect  to  the  prohibition  by  providing  for  such  removal." 

In  Fearce  v.  Pope,  42  Ala.  319,  the  same  principle  was  af- 
firmed by  this  court.  See,  also,  Prater  v.  Darby,  21  Ala.  496, 
overruling  Trotter  v.  Blocker,  6  Por.  260. 

It  will  be  seen  that  the  provisions  of  the  Mississippi  Com- 
stitution,  and  of  the  fourteenth  amendment,  copied  above, 
are  much  more  nearly  self-executing  than  sections  2  and  3, 
article  7  of  our  Constitution.  Still,  as  affecting  cantracts 
made,  or  liabilities  or  forfeitures  incurred,  they  were  held  to 
be  inert  and  inoperative  until,  by  legislation,  vital  force  and 
energy  were  given  to  them. 

It  results  from  what  we  have  said  above,  that  from  the 
time  the  Constitution  of  1875  became  operative — December, 
1875 — until  the  approval  of  the  statute  March  7th,  1876,  al- 
though the  powers  of  the  senate  to  hear  and  try  impeach- 
ment of  the  officers  mentioned  in  sections  2  and  3  had  been 
taken  away,  the  necessary  regulations  did  not  exist  to  enable 
the  courts  of  law  to  exercise  the  jurisdiction  which  had  thus 
been  taken  away  from  the  senate.  Hence,  during  that  inter- 
val, there  was  no  tribunal  clothed,  or  rehabilitated,  with  the 
active  powers  of  which  the  senate  had  been  disrobed,  which 
could  hear  and  determine  cases  arising  under  sections  2  and 
3,  article  7  of  the  Constitution. 

The  present  proceedings  are  instituted  under  the  act  "  to 
provide  for  the  impeachment  and  removal  from  office  of  the 
officers  mentioned  in  section  2  and  section  3  of  article  7  of 
the  Constitution  of  Alabama,"  approved  March  7th,  1876. 
See  Pamph.  Acts,  277.  That  is  the  first  and  only  statute  en- 
acted, to  give  force  and  activity  to  the  sections  of  the  consti- 
tution therein  named.  Several  of  its  provisions  are  assailed 
as  unconstitutional,  and,  in  this  connection,  it  is  contended 
for  defendant  that  impeachment  is  a  criminal  prosecution, 
and  that  in  construing  said  statute,  we  must  conform  to  the 
rules  which  govern  in  the  construction  and  administration  of 
criminal  enactments. 

For  the  information,  it  is  claimed  that  impeachment  under 
our  constitution  is  only  a  civil  suit,  and  that  the  statute  un- 
der discussion  must  be  construed  according  to  the  rules  ap- 
plicable to  civil  remedies. 

Impeachment,  lilie  most  of  our  proceedings,  civil  and  crim- 
inal, came  to  us  from  English  jurisprudence.  In  England  it 
was  regarded  and  treated  as  the  highest  form  of  criminal 
prosecution.  There,  on  conviction,  the  severest  penalties  of 
the  law  could  be  inflicted. — See  Parliamentary  History  of 
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England,  Vol.  26,  1218,  et  seq.  /4  Black's  Com.  259 ;  2  Hale 
Pleas  of  Cro.  150 ;  Comyn's  Dig.  Title,  Parliament  L. 

Under  the  Constitution  of  Alabama,  article  7,  section  4, 
penalties  in  cases  of  impeachment  "  shall  not  extend  beyond 
removal  from  office,  and  disqualification  from  holding  office 
under  the  authority  of  this  State,  for  the  term  for  which  he 
[the  officer  impeached]  was  elected  or  appointed." 

The  Constitution  of  the  United  States,  artitle  1,  section  3, 
subdivision  7,  contains  precisely  the  same  limitations  on  the 
measure  of  punishment  in  impeachment  as  that  found  in  our 
Constitution,  save  that  the  disqualification  to  hold  office  may, 
under  it,  be  extended  during  the  life  of  the  offender. 

Mr.  Story,  in  his  commentaries  on  the  Constitution,  section 
688,  after  stating  that  in  England  "  articles  of  impeachment 
are  a  kind  of  bill  of  indictment,  found  by  the  commons,  and 
tried  by  the  lords,"  adds  :  "  In  the  Constitution  of  the 
United  States,  the  house  of  representatives  exercises  the 
functions  of  the  house  of  commons,  in  regard  to  impeach- 
ment ;  and  the  senate,  the  functions  of  the  house  of  lords,  in 
relation  to  the  trial  of  the  party  accused.  The  principles  of 
the  common  law,  so  far  as  the  jurisdiction  is  to  be  exercised, 
are  deemed  of  primary  obligation  and  government.  The  ob- 
ject of  prosecutions  of  this  sort  in  both  countries,  is  to  reach 
high  and  potent  offenders,  such  as  might  be  presumed  to  es- 
cape punishment  in  the  ordinary  tribunals,  either  from  their 
own  extraordinary  influence,  or  from  the  imperfect  organiza- 
tion and  powers  of  those  triiounals.  These  prosecutions  are, 
therefore,  conducted  by  the  representatives  of  the  nation,  in 
their  public  capacity,  in  the  face  of  the  nation,  and  upon  a 
responsibility  which  is  at  once  felt  and  reverenced  by  the 
whole  community.  The  notoriety  of  the  proceedings,  the 
solemn  manner  in  which  they  are  conducted,  the  deep  extent 
to  which  they  affect  the  reputations  of  the  accused,  the  ig- 
nominy of  a  conviction  which  is  to  be  known  through  all 
time,  and  the  glory  of  an  acquittal  which  ascertains  and  con- 
firms innocence, — these  are  all  calculated  to  produce  a  vivid 
and  lasting  interest  in  the  public  mind,  and  to  give  to  such 
prosecutions,  when  necessary,  a  vast  importance,  both  as  a 
check  to  crime  and  an  incitement  to  virtue." 

The  same  author,  in  section  798,  says  :  "It  is  the  boast 
of  English  jurisprudence,  and  without  it  the  power  of  im- 
peachment would  be  an  intolerable  grievance,  that  in  trials 
by  impeachment  the  law  differs  not  in  essentials  from  crimi- 
nal prosecutions  before  inferior  courts.  The  same  rules  of 
evidence,  the  same  legal  notions  of  crimes  and  punishments 
prevail." — See,  also,  sections  759,  764,  781 ;  1  Bish.  Cr.  Law, 
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§915(362);  9  Appleton's  Amer.  Cyclopsodia,  197;  4  Kent 
Com.*(marg.)  289;  Bouv.  Law  Die.  "Impeachment." 

The  authorities  above  hold  that  removal  from  office,  and 
disqualilicatipn  to  hold  office,  are  criminal  punishment.  But 
the  doctrine  has  been  carried  much  farther. 

In  ex  jparte  Garland,  4  Wal.  333,  it  was  shown  that  Mr. 
Garland  had,  before  the  war,  been  licensed  to  practice  law 
in  the  federal  courts.  Having  subsequently  participated  on 
the  side  of  the  Confederates  in  the  war  between  the  sections 
of  the  Union,  the  question  was  whether  he  should  be  allowed 
to  practice  his  profession,  without  taking  the  oath  prescribed 
by  the  ^ct  of  congress  of  January  24th,  1865.  That  act  de- 
clared that  "  no  person  shall  be  admitted  as  an  attorney  and 
counsellor  to  the  bar  of  the  supreme  court,  or  to  the  bar  of 
any  circuit  oi-  district  court  of  the  United  States,"  etc,  "or 
be  allowed  to  appear  and  be  heard  by  virtue  of  any  previous 
admission,"  <fec.,  "unless  he  shall  have  first  taken  and  sub- 
scribed the  oath  that  he  has  never  voluntarily  borne 
arms  against  the  United  States  since  he  has  been  a  citizen 
thereof;  that  he  has  voluntarily  given  no  aid,  countenance, 
counsel  or  encouragement  to  persons  engaged  in  armed  hos- 
tility thereto,"  &c.  It  was  ruled  by  the  court  that  to  take 
away  the  right  to  practice  law,  guarantied  to  Mr.  Garland  by 
his  license  previously  obtained,  was  punishment  for  past 
conduct ;  that  it  imposed  a  punishment  for  some  of  the  acts 
specified,  which  were  not  punishable  at  the  time  they  were 
committed,  and  to  other  of  the  acts  it  adds  a  new  punish- 
ment to  that  before  prescribed,  and  it  is  thus  within  the  in- 
hibition of  the  Constitution  against  the  passage  of  an  ex  post 
facto  Imv.''  The  only  punishment  which  the  act  imposed, 
was  a  deprivation  of  the  right  to  practice  law  in  the  United 
States  courts. 

To  the  same  effect  as  the  case  above,  and  for  the  same 
reasons,  are  ■  the  cases  of  Giimmings  v.  State  of  Missouri,  4 
Wal.  277 ;  Ex  parte  Wm.  Laiu,  35  Geo.  Rep.  303 ;  Impeach- 
ment of  Andreio  Johnson;  Rev.  Code,  §  3755 ;  Ex  parte  Dorsey, 
7  Por.  293.  The  case  last  cited  was  decided  by  this  court 
near  forty  years  ago,  and  has  never  been  overturned.  In  his 
opinion,  Mr.  Justice  .Goldthwaite  says :  "  I  have  omitted 
any  argument  to  show  that  disqualification  from  office,  or 
from  the  pursuits  of  a  lawful  avocation,  is  a  punishment; 
that  it  is  so,  is  too  evident  to  require  any  illustration ;  in- 
deed, it  may  be  questioned  wliether  any  ingenuity  could 
devise  any  penalty  which  would  operate  more  forcibly  on 
society."  Mr.  Justice  Ormond  concurred  with  him  in  the 
opinion  that  the  statute  they  were  construing,  whose  only 
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penalty  was  disqualification  to  hold  office,  or  to  practice  law, 
was  "highly  penal." 

We  feel  constrained  to  hold  that  impeachment,  under  our 
Constitution,  is  a  criminal  prosecution.  ■ 

Section  7  of  the  bill  of  rights,  distinguishes  between  crim- 
inal prosecutions,  which  may  be  conducted  without  indict- 
ment, and  those  which  can  be  conducted  only  by  indictment. 
In  all  cases  falling  within  the  latter  class,  the  accused  is 
entitled  to  atrial  "by  an  impartial  jury  of  the  county  or 
district  in  which  the  offense  was  committed."  In  cases  fall- 
ing within  the  former  class,  he  has  no  right  to  demand  a  jury, 
unless  some  other  clause  of  the  constitution  secures  to  him 
the  right.  Impeachment  falls  within  the  class  first  named ; 
and  in  proceedings  under  section  2  of  article  7,  the  accused 
has  no  constitutional  right  to  demand  a  trial  by  jury.  This 
conclusion  is  very  much  strengthened  by  the  varying  phrase- 
ology found  in  sections  2  and  3. 

Certain  rights,  however,  are  guarantied  to  the  accused  in 
aU  crirainal  'prosecutions.  Among  these  is  the  right  "to  be 
confronted  by  witnesses  against  him."  The  inquiry  arises, 
what  is  meant  by  the  language,  confronted  by  the  loitnesses 
against  him?  Evidently,  the  same  meaning,  scope  and  con- 
struction must  be  given  to  this  clause,  whether  it  arise  in  a 
criminal  prosecution  by  indictment,  or  without  indictment. 
The  language  precludes  any  other.  If,  then,  we  hold  that 
depositions  taken  at  a  time  and  place  where  the  accused  may 
be  present,  and  there  confront  the  witness,  may  be  used 
against  him  in  a  criminal  prosecution,  conducted  without 
indictment,  we  are  forced  to  hold  that  testimony  thus  taken 
can  be  used  against  him  when  he  is  tried  on  indictment. 
This  would  be  repugnant  to  all  our  experience  and  notions 
of  jury  trials  in  criminal  cases,  and  is  equally  opposed  to  the 
precedents  and  authorities  on  the  question.  The  rule  requires 
that  the  witnesses  shall  be  produced  in  court,  and  there 
examined  in  the  presence  of  the  court,  the  jury  and  the  ac- 
cused.— See  Sto.  Constitution,  §  1791 ;  Whar.  Am.  Cr.  Law, 
§  667;  1  Bish.  Cr.  Prac.  §  1090;  Cooley  Cons.  Lim.  318.  _ 

In  the  Impeachment  of  the  Earl  of  Middlesex,  in  1624,  it  is 
said  the  depositions  of  witnesses  were  merely  read  by  the 
clerk. — 1  HaUam's  Cons.  History,  364.  Mr.  Hallam  remarks 
in  regard  to  this,  that  the  "fundamental  rule  of  English  law, 
which  insists  on  the  viva  voce  examination,  was  then  unknown, 
or  dispensed  with  in  political  trials," 

There  are  a  few  exceptions  to  this  rule,  growing  out  of 
necessity.  But  the  presence  and  viva  voce  examination  of 
witnesses  against  the  accused,  is  never  dispensed  with  from 
mere  motives  of  convenience,  without  tjie  consent  of  the 
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accused. — See,  for  the  exceptions,  1  Bish.  Crim.  Procedure, 
§  1099. 

We  hold,  then,  that  testimony  taken  by  examiners,  not  in 
the  presence  of  the  court,  is  not  a  compliance  with  section  7 
of  the  bill  of  rights,  notwithstanding  the  accused  may  have 
notice  of  time  and  place,  and  may  be  present  at  the  examin- 
tion. 

It  is  urged  in  support  of  the  information  in  this  case — 

First,  that  the  constitutional  requirement  above  can  be 
secured  to  the  accused,  by  requiring  the  examiner  to  examine 
the  witnesses  in  the  presence  of  the  court,  where  the  defend- 
ant can  and  will  be  confronted  by  the  witnesses  against 
him. 

Second,  that  if  sections  6,  7  and  8  of  the  act  of  March  7th, 
1876,  be  unconstitutional,  the  only  effect  is  to  expunge  them 
from  the  statute ;  and  this  court  will  then  be  left  in  posses- 
sion of  the  common  law  power,  incident  to  all  courts  of  orig- 
inal jurisdiction,  of  calling  witnesses  before  it,  and  there 
examining  them  viva  voce. 

To  the  first  of  these  positions  we  answer,  the  language  of 
those  sections  clearly  and  explicitly  forbids  such  construc- 
tion. The  examiner  may  be  appointed  "in  term  time,  or 
vacation,"  by  the  court,  or  a  justice  thereof;  he  must  take 
and  certify  the  evidence,  "by  such  day  as  may  be  fixed  in 
said  order  of  appointment" — and  "the  charges  shall  be  tried 
by  the  court  on  such  evidence  so  taken  and  certified."  The 
examiner  has  power  "  to  compel  the  attendance  of  witnesses 
by  attachment,  and  to  punish  for  contempt  by  fine  or  impris- 
onment in  the  county  jail,  and  to  administer  oaths  to  wit- 
nesses." And,  "from  the  rulings  of  the  examiner  on  any  ques- 
tion of  the  admissibility  and  legality  of  evidence  ofi^ered, 
either  party  may  reserve  an  exception,  to  be  decided  by  the 
supreme  court."  The  unmistakable  intention  of  the  legisla- 
ture, as  gathered  from  this  language,  was  that  the  testimony 
should  be  taken  and  certified  by  the  examiner  apart  from 
the  court ;  and  we  could  not  call  witnesses  before  us,  without 
doing  violence  to  many  of  the  provisions  of  the  statute. 

Answering  the  position  stated  second  above,  this  is  not  a 
court  of  original  jurisdiction,  save  in  a  few  specified  cases. 
To  summon  witnesses  before  us,  and  examine  them  viva  voce, 
is  not  one  of  the  common  law  powers  of  this  court. 

But  the  following  is  a  full  and  complete  answer  to  each  of 
said  positions.  The  Constitution  requires  us  to  try  impeach- 
ments "under  such  regulations  as  may  be  prescribed  ly  law." 
The  directions  found  in  sections  6,  7  and  8  of  the  statute  we 
are  considering,  are  the  regulations  which  the  legislature  has 
prescribed.     Whether  constitutional  or  otherwise,  tliey  are 
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the  only  regulations  furnished  us,  on  the  several  subjects 
embraced  therein.  If  constitutional,  we  are  bound  to  follow 
them.  If  unconstitutional,  then  we  are,  to  that  extent,  with- 
out regulations,  unless  we  provide  them  ourselves.  These 
would  not  be  regulations  prescribed  by  law. 

The  demurrer  is  sustained  to  each  count  of  the  informa- 
tion, and  the  same  is  quashed. 


Briarfield  Iron  Works  Co.  v.  Foster. 

Appeal  from  Order  appointing  Receiver. 

1.  Special  administrator ;  wJiathill  may  maintain. — A  special  administrator, 
appointed  under  the  provisions  of  sections  1994  and  1995  of  the  Revised  Code, 
may  file  a  bill  to  have  a  receiver  appointed  over  property,  in  which  his  intes- 
tate was  interested,  when  necessary  to  preserve  the  property,  or  to  prevent  its 
removal  beyond  his  reach. 

2.  Receiver;  appeal  from  order  appointing ;  what  will  not  he  considered  on. — 
On  appeal  from  an  order  appointing  a  receiver,  the  appellate  court  will  not  in- 
quire whether  it  appears  from  the  bill  that  no  material  defendant  resides  in  the 
district  where  it  was  filed ;  the  defendants  not  having  answered,  and  the  bill 
being  amendable  in  these  particulars. 

3.  Special  administrator ;  what  terminates  aidhority  of.  — The  regular  appoint- 
ment of  an  administrator  in  chief  terminates  the  authority  of  special  admin- 
istrator, unless  the  latter  contests  it,  and  perfects  and  obtains  an  appeal  under 
section  2015  of  the  Revised  Code,  when  the  grant  of  letters  is  stayed  until  the 
appeal  is  disposed  of. 

4.  Appeal  from  order  appointing  administrator  in  chief ;  bond  required. — The 
statute  not  prescribing  the  amount  of  bond  to  be  given  where  an  appeal  is 
taken  from  an  order  appointing  an  administrator  in  chief,  it  is  the  duty  of  the 
judge  of  probate  to  exact  ample  bond  on  behalf  of  the  party  appealing,  to  in- 
demnify those  interested  in  the  estate  against  loss,  which  may  be  sustained  by 
continuing  the  special  administrator  in  oflice. 

5.  Receiver,  rule  as  to  appointment  of.  — No  unbending  rule  can  be  declared 
applicable  to  every  case  in  which  the  appointment  of  a  receiver  is  sought,  but 
the  court  lays  down  certain  well  established  principles,  which  should  govern  m 
the  exercise  of  the  power. 

6.  Same.— A  receiver  should  not  be  appointed  in  the  first  instance,  in  asser- 
tion of  a  disputed  right,  and  the  defendant  displaced  from  possession  of  prop- 
erty, when  needed  protection  cxin  be  given  by  writ  of  injunction,  or  equitable 
attachment;  these  latter  writs  can  issue  only  after  bond  given  to  indemnify  the 
adverse  party  against  injury  from  wrongful  resort  to  the  process,  whereas  no 
such  security  for  the  defendant's  protection  is  required  from  those  procuring 
the  appointment  of  a  receiver,  the  bond  exacted  being  only  for  the  faithful 
performance  of  his  duty. 

7.  Same.  — In  this  case,  a  special  administrator,  appointed  here,  at  the  in- 
stance of  one  claimirg  to  be  principal  legatee  under  a  will  which  he  was  seek- 
ing to  have  probated,  instead  of  another  will,  making  a  dilferent  disposition, 
theretofore  admitted  to  probate  by  the  court  of  the  State  where  testator  resided, 
sought  the  appointment  of  a  receiver  over  the  property  of  a  corporation,  in 
which  the  decedent  was  a  stockholder,  and  of  which  he  was  a  creditor,  on 
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vagne,  uncertain,  and,  in  Kome  respects,  inconsistent  allegations,  based  merely 
on  "information  and  belief"  of  danger  to  the  interests  of  the  decedent.  The 
only  direct  charge  of  danger — the  removal  of  property,  and  its  danger  of  de- 
terioration from  want  of  proper  care — was  denied  by  affidavits.  Held,  a  court 
of  f;quity  ought  not,  in  such  a  case,  to  appoint  a  receiver  ;  and  it  should  not 
interfere  at  all,  by  the  exercise  of  any  of  its  extraordinary  powers,  without  re- 
quiring ample  security  from  complainant  against  any  unjust  loss  which  might 
thereby  be  inflicted  on  the  adverse  parties. 

Appeal  from  Chancery  Court  of  Marengo. 

Heard  before  Hon.  A.  W.  Dillaed. 

The  appellee,  Thomas  J.  Foster,  as  a  special  administrator 
of  the  estate  of  Edwin  A.  Glover,  deceased,  filed  this  bill  on 
the  26th  day  of  October,  1875,  against  the  "Briarfiekl  Iron 
Works  Company,"  a  domestic  corporation,  John  F.  Walton, 
F.  S.  Lyon,  B.W.  Whitfield,  D.  F.  Prout,  J  F.  Griffin,  and 
P.  J.  Glover,  of  Marengo  county ;  William  White,  William 
B.  and  Richard  Inge,  as  executors  of  John  Collins,  deceased, 
W.  H.  Boss,  all  residents  of  Alabama;  and  Mrs.  Amanda 
Sterling,  of  Texas,  praying  the  appointment  of  a  receiver 
over  the  property  of  the  Briarfield  Iron  Works,  and  for 
other  relief  hereinafter  stated. 

It  appears  from  the  bill  that  Edwin  A.  Glover  died  a  resi- 
dent of  Texas,  on  the  20th  of  Febiuary,  1874,  leaving  a  con- 
siderable personal  estate  here,  and  large  estates,  real  and 
personal,  in  Texas  and  Mississippi.  It  also  stated  that 
"Mrs.  Amanda  Sterling,  of  Waller  cou  .ty,  Texas,  asserts 
that  said  Edwin  A.  Glover  left  an  instrument  i  writing, 
dated  February  24th,  1870,  which  is  the  last  Avill  and  testa- 
ment of  said  deceased,  in  which  she  is  nominated  sole  exec- 
utrix, and  under  which  she  is  the  principal  legatee,  either  di- 
rectly or  in  trust  of  the  entire  estate;"  that  she  is  "now  en- 
deavoring to  have  said  instrument  properly  probated  as  the 
last  will  and  testament  of  said  deceased,"  in  the  proper  court 
in  Texas ;  "  that  Pearson  J.  Glover  asserts  that  said  Edwin 
A.  Glover  executed  another  instrument  in  writing,  dated  the 
26th  day  of  i.>ovember,  1873,  which  is  the  true  and  genuine 
last  will  and  testament  of  said  decedent,  or  a  codicil  thereto, 
in  which  he,  said  Pearson  J.  Glover,  is  the  only  person 
named  as  legatee,  and  that  all  the  interest  of  said  E.  A.  Glo- 
ver, deceased,  in  and  to  the  Briarfield  Iron  Works  Company, 
and  a  mortgage  on  said  company's  property  to  secure  a  debt 
of  about  $18,000,  is  devised  and  bequeathed  to  him  by  said 
instrument;  that  a  suit  is  now  pending  between  said  Pear- 
son J  Glover  and  said  Amanda  Sterling,  in  the  district  court 
of  Waller  county,  Texas,  to  establish  and  probate  the  instru- 
ment of  November  26th,  1873,  as  the  last  will  and  testament 
of  E.  A.  Glover,  deceased,  or  as  a  codicil  thereto,  and  he  is  con- 
testing the  validity  of  the  instniment  dated  24th  February, 
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187  ',  and  is  objecting  to  the  probate  of  the  same  as  the  last 
will  and  testament  of  the  deceased,  unless  the  instrument  he 
liold  is  admitted  as  a  codicil  thereto,  or  a  part  thereof." 

It  is  further  stated  that  by  reason  of  said  contest,  no  let- 
ters testamentary  could  issue  here  until  the  decision  of  the 
case  pending  in  Texas,  and  that  the  probate  court  of  Ma- 
rengo, on  the  19th  day  of  October,  1875,  appointed  com- 
plainant special  administrator  to  collect,  secure,  and  preserve 
such  goods  and  chattels  of  the  estate  as  are  in  the  State  of 
Alabama,  and  that,  upon  ad>ice  of  counsel,  he  deems  it  his 
duty  to  file  the  present  bill,  to  prevent  sacrifice  and  loss  to 
the  estate,  which  is  imminent  and  threatened  by  certain  par- 
ties, who  claim  an  interest  adverse  to  Mrs.  Amanda  Sterling, 
Pearson  J.  Glover,  and  such  other  heirs  and  legatees  as  may 
be  entitled  to  distribution  of  his  estate. 

It  is  alleged  that  "by  virtue  of  an  act  of  the  general  as- 
sembly of  Alabama,  approved  January  28th,  1867,  F.  S. 
Lyon,  J.  Gorgas,  James  Crawford,  John  CoUins,  James  D. 
Browder,  W.  H.  Ross  &  J.  F.  Griffin,  B.  W.  Whitfield,  D.  F. 
Prout,  and  Edwin  A.  Glover,  together  with  such  other  per- 
sons as  they  may  see  fit  to  associate  with  them,  and  their 
successors,  were  constituted  a  body  corporate,  under  the 
name  and  style  of  the  'Briarfield  Iron  Works  Company,' 
with  power  to  hold  property  of  any  description,  and  to  any 
amount,  &c.;  that  the  purpose  of  the  corporation  was  to 
manufacture  iron  and  steel  castings,  and  the  corporation  had 
power  to  prescribe  the  number  of  shares,  into  which  its  stock 
should  be  divided,  to  provide  for  the  election  of  officers  of 
the  corporation,  and  to  ordain,  establish,  and  put  in  execu- 
tion such  by-laws,  ordinances,  and  resolutions  as  are  not  in- 
consistent with  the  laws  of  the  State  of  Alabama,  and  of  the 
United  States,"  as  may  be  necessary,  &g. 

On  March  1st,  1867,  the  corporators  and  a  number  of 
others,  having  subscribed  about  $120,000  to  the  capital  stock 
of  the  co:npany,  assembled  at  Briarfield,  in  Bibb  county, 
Alabama,  and  organized  the  Briarfield  Company,  in  accord- 
ance with  the  act  of  the  general  assembly,  and  elected  a 
president  and  directors,  nearly  all  of  whom  were  the  original 
incorporators.  Among  the  directors  elected,  was  Edwin  A. 
Glover,  who  paid  up  the  amount  of  stock  subscribed  by  him, 
and  received  shares  to  the  amount  of  $17,200,  which,  com- 
plainant is  informed,  he  held  and  owned  at  the  time  of  his 
death. 

Edward  A.  Glover  removed  to  Texas  shortly  after  his  elec- 
tion as  director,  and  it  is  alleged,  never  participated  in  the 
management  of  the  affairs  of  the  company.  It  is  alleged, 
that  the  company  "  acquired  by  purchase,  a  large  tract  of 
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mineral  lands  in  Bibb  county,  Alabama,  of  tlie  value  of 
$75,000,  containing  about  10,000  acres  and  erected  furnaces 
and  machinery  to  tbe  value  of  $75,000  ;  that  there  was  not, 
after  the  organization  up  to  the  time  of  Glover's  death,  any 
by-laws,  ordinances  and  resolutions  enacted  for  the  govern- 
ment of  said  corporation  as  required  by  its  charter,  and  no 
reports  made  of  its  affairs,  or  any  officers  re-elected,  so  far 
as  complainant  is  informed,"  and  "  he  charges,  that  although 
large  amounts  have  been  realized  from  rents  of  said  property, 
and  from  the  manufacture  of  iron,  to-wit,  not  less  than 
$10,000  per  annum,  said  Glover  received  no  dividend  on  his 
stock,  and  no  account  of  the  expenditure  of  these  large  sums 
of  money." 

The  bill  further  charges,  that  "  the  affairs  of  the  company 
have  been  so  managed  as  to  render  the  stock  owned  by 
Glover,  of  no  market  value,  and  to  make  his  estate  liable 
for  the  debts  of  the  corporation  to  the  extent  of  his  stock, 
and  further  to  cause  the  estate  to  lose  a  large  amount  of 
money  lent  by  Glover,  as  well  as  become  bound  for  large 
amounts  which  the  holders  of  the  notes  and  said  corporation 
contend  that  Glover  was  surety,  as  hereinafter  explained," 
It  is  also  averred,  that  under  the  5th  section  of  the  act  of  in- 
corporation, after  the  election  of  officers,  the  conipany  began 
to  borrow  large  sums  of  money,  on  mortgages  of  its  property, 
and  that  the  mortgages,  with  interest  due  thereon,  now  out- 
standing, amount  to  between  eighty  and  ninety  thousand 
dollars,  and  your  orator  shows  that  he  does  not  know  how 
this  large  sum  of  money  has  been  expended,  and  therefore 
says  the  interest  and  rights  of  the  estate  of  said  Edward  A. 
Glover,  deceased,  are  in  jeopardy,"  &g. 

The  bill  further  alleges,  that  "  in  addition  to  the  mortgages 
above  referred  to,  that  on  or  about  the  1st  day  of  January, 
1867,  F.  S.  Lyon,  James  D.  Browder,  John  Collins,  D.  S. 
Prout,  B.  r.  Whitfield  and  Edward  A.  Glover,  gave  to  John 
T.  Walton  their  promissory  note  for  $22,400,  payable  Janu- 
ary 1st,  1868,  for  money  alleged  to  have  been  borrowed  for 
the  use  of  the  Briarfield  Iron  Works  Company,  and  your 
orator  shows  that  at  the  time  of  the  borrowing  of  this  money, 
the  act  of  the  general  assembly  to  incorporate  the  Briarfield 
Iron  Works  Conipany  had  not  been  passed,  and  at  the  time 
of  the  making  of  such  note  there  was  no  such  corporation, 
and  the  debt  due  said  John  T.  Walton  is  the  individual  debt 
of  the  parties  who  signed  the  note,  and  not  the  indebtedness 
of  the  incorporation ;  that  on  the  19th  day  of  March,  1867, 
said  corporation  executed  a  mortgage  to  said  ATalton  to 
secure  said  note,  with  the  condition  that  if  it  was  not 
punctually  paid  at  maturity,  said  Walton  should  take  posses- 
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sion  of  the  property  conveyed  by  the  mortgage,  and  sell  the 
same,  or  so  much  of  it  as  might  be  necessary  to  pay  the 
mortgage  debt ;  that  on  the  25th  of  February,  1870,  Walton, 
in  consideration  of  twenty-nine  thousand  eight  hundred  and 
thirty-eight  dollars,  transferred,  sold,  and  conveyed  to  JaDjjes 
Crawford,  the  said  note  and  mortgage ;  that  only  twenty -nve 
thousand  dollars  was  in  fact  paid  by  said  Crawford,  and  that 
this  amount  was  made  up  by  contribution  from  Crawford, 
Lyon,  Koss,  Browder,  Griffin,  and  Whitfield,  as  shown  by  a 
written  agreement  with  said  Crawford,  by  which  he  agreed  to 
hold  the  debt  and  mortgage  for  the  protection  of  said  con- 
tributors. 

It  is  also  alleged,  that  Crawford  is  a  bankrupt,  and  "further, 
that  if  the  mortgage  given  by  the  corporation  is  not  void, 
and  the  note  secured  thereby  a  valid  claim,  your  orator 
shows  that  said  note  was  given  on  their  own  responsibility 
by  parties  who  became  officers  and  stockholders  in  the  Briar- 
field  Iron  Works  Company,  and  when  the  same  was  pur- 
chased from  John  T.  Walton,  by  said  Crawford,  Lyon,  Brow- 
der, and  Whitfield,  (four)  three  of  the  original  makers  of  the 
note  to  Walton,  contributed  the  sum  of  twelve  thousand  five 
hundred  dollars  to  make  the  payment,  and  that  they  thereby 
became  purchasers  of  their  own  indebtedness,  and  that  Koss, 
Crawford  and  Griffin,  who  contributed  the  other  twelve  thou- 
sand five  hundred  dollars  necessary  to  complete  the  payment 
and  efiect  the  transaction  with  WaltoQ,  became  the  owners 
of  the  note  to  the  amount  so  paid  by  them,  and  are  entitled 
in  equity  to  the  benefit  of  the  mortgage  transferred  to  Craw- 
ford. Your  orator  further  shows,  that  all  of  the  above  named 
parties  are  now,  and  always  have  been,  officers  or  large 
stockholders  in  the  corporation,  and  if  the  debt  was  not  ex- 
tinguished by  the  transaction,  as  orator  avers  it  was,  the 
parties  who  were  the  beneficial  assignees  of  the  mortgage,  or 
some  of  them,  have  received  large  sums  of  money  on  acQOunt 
of  the  corporation,  and  yet  failed  to  pay  anything  on  said 
mortgage,  or  to  keep  down  interest  thereon ;  that  if  said 
note  for  twenty-two  thousand  four  hundred  dollars,  given 
to  Walton,  was  in  fact  given  for  money  borrowed,  for  the  use 
of  said  corporation,  as  is  set  forth  in  the  mortgage  given  to 
secure  the  payment  of  said  notes,  then  the  makers  of  the 
note,  including  said  Edward  A.  Glover,  deceased,  are  not  the 
principal  debtors,  but  are  sureties  of  the  corporation,  and 
that  when  Crawford  paid  Walton  and  took  a  transfer  of  the 
note  and  mortgage,  he  received  the  security  for  the  benefit 
of  all  who  were  sureties  on  said  note." 

It  is  further  averred  in  the  bill,  "  that  subsequently  the 
corporation,  on  the  19th  March,  1867,  borrowed  a  large  sum 
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of  money  jprom  E.  A.  Glover,  deceased,  which  now  amounts 
to  about  eighteen  thousand  dollars,  and  executed  to  him  a 
note  secured  by  a  mortgage  of  their  property ;  that  this  note 
and  mortgage  are  in  the  possession  of  some  of  the  defendants 
to  this  bill,  but  that  orator  is  unable  to  state  its  date,  or 
when  it  fell  due ;  but  avers  that  the  debt  evidenced  by  it  and 
the  mortgage,  is  now  due  and  unpaid,  and  if  the  mortgage  to 
Walton  is  void,  then  said  mortgage  to  Glover  is  a  first  lien 
on  the  property  of  the  corporation,  and  entitled  to  priority  of 
payment." 

The  bill  also  alleges,  that  the  corporation  borrowed 
money  from  John  Kohn  and  William  Inge,  and  gave  note, 
and  executed  mortgages  on  the  property  of  the  company  to 
secure  the  same  ;  but  that  complainant  is  unable  to  state  the 
date  and  priorities  of  said  mortgages,  and  "  only  shows  on 
information  that  they  are  now  due  and  are  subsequent  to  the 
mortgage  of  Glover." 

The  biU  further  states,  that  "  your  orator  shows  from  in- 
formation and  belief,  that  other  mortgages,  deeds  of  trvist  or 
assignments,  were  made  by  the  Briarfield  Iron  Works  Com- 
pany, or  by  some  one  claiming  to  act  as  an  officer  or  agent 
of  said  company ;  at  different  times  and  subsequent  to  the 
mortgages  to  CoUins  and  Inge ;  that  your  "  orator  has  no 
means  of  knowing  when,  or  to  whom,  these  conveyances  were 
made,  or  whether  the  liens  created  thereby  had  been  extin- 
^ished  or  are  still  outstanding;  and  your  orator  states  on 
information  and  belief  only,  that  a  deed  of  trust  was  made  to 
one  William  White,  prior  to  the  close  of  the  year  1873,  and 
that  said  William  White  received  as  commissions  for  his  ser- 
vices the  sum  of  S2,000,  and  had  under  his  control  assets  to 
a  large  amount  belonging  to  the  Briarfield  Iron  Works  Com- 
pany, but  your  orator  has  no  information  of  what  these  as- 
sets consisted,  or  for  whose  benefit  the  trust  Avas  created, 
and  he  is  advised  that  it  is  his  duty  as  special  administrator 
to  seek  a  discovery." 

It  is  further  alleged,  that  Crawford,  until  the  last  few 
months,  has  made  no  attempt  to  sell  the  property  included 
in  the  mortgage  assigned  to  him  by  Walton  ;  and  now,  "when 
it  is  a  well  known  fact  that  said'Crawford  is  bankrupt — when 
tlie  pressure  in  financial  matters  has  afl'ected  the  value  of  all 
classes  of  property,  especially  of  that  kind,  the  value  of  which 
consists  in  the  profits  to  be  derived  from  the  mining  aud~ 
manufacturing  of  iron  ores,  and  when,  owing  to  the  contest 
going  on  in  regard  to  the  validity  of  the  wills  of  the  deceased, 
there  is  no  executor  or  executrix  who  can  protect  the  interest 
of  Glover's  estate — the  said  Crawford  has  advertised  the  said 
Briarfield  Iron  Works,  with  all  its  valuable  fixtures  and  ma- 
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chinery,  for  sale  under  said  mortgage,  on  the  25tli  day  of 
November,  1875,  for  cash." 

Complainant  states  that  "he  has  been  informed,  and  there- 
fore charges,  that  the  beneficiaries  in  said  mortgage  intend 
to  purchase  at  said  sale,  and  pull  down  the  fixtures  and 
machinery,  which  have  been  put  upon  it  at  a  cost  of  about 
$100,000,  which  will  greatly  reduce  the  value  of  the  equity 
of  redemption."  The  bill  further  states  that  the  Briarfield 
Iron  Works  Company  is  insolvent,  its  president  has  left  the 
State  several  years  ago,  and  said  company  has  ceased  manu- 
facturing iron,  steel  and  castings ;  that  it  has  no  office  or 
known  place  of  business,  and  its  valuable  property  at  Briar- 
field  is  not  used  in  any  way,  and  its  costly  machinery  liable 
to  sustain  injury  and  damage ;"  that  Crawford  has  never 
taken  possession,  and  is  himself  absent  from  the  State. 

The  bill  prays,  among  other  things,  that  the  Walton  mort- 
gage be  declared  void  and  annulled ;  /that  the  defendants  be 
required  to  discover  whether  either  of  them  have  any  notes 
or  other  property  belonging  to  the  estate  of  Glover,  deceased, 
especially  the  note  and  mortgage  made  by  the  company  to 
him ;  that  said  mortgage  be  declared  a  first  lien  upon  the 
property;  that  an  account  be  taken  of  what  is  due  thereon, 
and  the  other  mortgages,  and  the  said  mortgages  be  fore- 
closed, the  property  sold,  and  the  proceeds  be  applied  to  the 
satisfaction  of  the  mortgages  and  all  other  liens,^  according 
to  their  respective  priorities.  It  also  prays,  that  a  receiver 
be  appointed,  "  with  fuU  and  complete  authority  to  demand 
and  receive  from  said  James  Crawford  the  note  and  mortgage 
which  he  claims  is  a  valid  lien  on  said  Briarfield  Iron  Works 
property,  and  to  bring  the  same  into  court,  and  to  demand 
and  to  receive  from  the  other  defendants  such  notes  and 
mortgages  as  they  or  any  of  them  may  hold  upon  said  prop- 
erty, and  to  bring  the  same  into  court  that  their  validity  and 
respective  priorities  may  be  determined ;  and  to  take  posses- 
sion of  all  the  books  and  papers  belonging  to  said  company, 
real  estate  and  other  property,  and  to  hold  the  same  subject 
to  the  further  order  of  the  court,"  &c. 

The  afiidavits  of  Lyon,  Browder  and  Grifiin  were  offered 
in  opposition  to  the  appointment  of  a  receiver.  The  afiida- 
vits of  Browder  and  Grifiin  state  that  the  note  and  mortgage 
transferred  to  Crawford  are  the  property  of  the  afiiants,  and 
F,  S.  Lyon,  W.  H.  Ross  and  the  assignee  of  said  Crawford ; 
that  said  Glover  never  in  his  life  time  acquired,  or  pretended 
to  have,  any  claim  or  interest  whatever  to  the  said  note ;  that 
Crawford  is  trustee  for  the  parties  owning  the  note,  and 
although  he  has  been  declared  a  bankrupt,  is  an  honest  man, 
and  all  the  parties  owning  the  note  are  willing  to  confide  in 
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him  as  trustee ;  that  long  before  the  filing  of  the  bill,  Gen.  J. 
Gorgas,  who  was  still  president  of  the  company,  employed 
one  Alvis,  who  was  a  practical  and  experienced  manager  of 
such  property,  and  in  every  way  fitted  to  watch  over  and  pre- 
serve it,  to  take  charge  of  the  Briarfield  Iron  Works  proper- 
ty; and  that  he  has  been  so  engaged  for  more  than  a  year 
past.  Lyon,  in  his  affidavit,  denied  the  right  of  Foster  to 
prosecute  this  suit,  or  to  ask  a  receiver,  upon  the  following 
grounds  :  Glover  died  a  resident  of  Texas,  in  the  year  1874, 
leaving  a  last  will  and  testament,  which  was  duly  admitted 
to  probate  in  the  district  court  of  Waller  county,  Texas, 
which  granted  letters  testamentary  to  Amanda  Sterling,  who 
has  duly  qualified  as  executrix  of  the  will.  Glover  left  no 
property  or  effects  in  Marengo  county,  except  certain  debts 
due  him,  amounting  to  less  than  five  thousand  dollars,  and 
held  a  mortgage  on  the  Briarfield  Iron  Works  property,  duly 
recorded  in  Bibb  county,  to  secure  a  debt  of  ten  thousand 
six  hundred  and  sixty-six  dollars.  The  note  given  to  Walton 
was  for  borrowed  mon(iy  used  in  improving  the  property  and 
buying  machinery,  before  the  property  was  conveyed  to  the 
corporation,  afterwards  formed  by  act  of  the  legislature,  and 
afterwards  the  corporation  assumed  it,  as  it  had  received 
the  consideration.  None  of  the  debt  having  been  paid,  Lyon, 
Browder,  Griffin,  Whitfield  and  Crawford  furnished  money 
out  of  their  individual  funds  to  purchase  it  and  the  mortgage 
securing  it  from  Walton,  to  prevent  a  sale  of  the  property  by 
him.  Lyon  denied  any  intention  to  defeat,  hinder,  or  delay 
the  creditors  of  the  corporation  by  means  of  the  sale,  which 
Crawford  had  advertised,  and  expressed  a  willingness  to  sur- 
render the  property,  to  be  purchased  at  the  sale,  to  any  sub- 
sequent creditor  who  might  reimburse  them.  He  denied 
any  intention  on  his  part,  or  on  the  part  of  any  of  the  pur- 
chasers of  the  Walton  mortgage,  to  remove  any  part  of  the 
machinery  connected  Avith  the  property,  and  denied  that 
Glover's  estate  had  any  interest  whatever  in  said  mortgage. 
He  denied  any  misapplication  of  the  funds  of  the  corpora- 
tion, and  averred  that  if  complainant  had  taken  the  trouble 
to  make  proper  inquiry,  he  would  have  found  that  all  its 
funds  had  been  faithfully  applied.  He  further  showed  by 
duly  certified  copies  of  the  proceeding  in  the  court  of  Waller 
county,  Texas,  that  Edwin  A.  Glover's  will  had  been  duly 
admitted  to  probate,  and  that  letters  testamentary  had  been 
granted  to  Mrs.  Amanda  Sterling,  who  had  qualified  as  exe- 
cutrix of  the  win.  He  also  showed  by  certified  copies  of  the 
record  of  the  proper  court,  that  since  Foster  was  appointed 
special  administrator,  upon  Pearson  J.  Glover's  application, 
he  (said  Lyon)  had  been  appointed  and  qualified  as  adminis- 
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trator,  with  the  will  annexed,  of  the  estate  of  Glover  in  Ala- 
bama. 

The  record,  submitted  along  with  the  affidavits,  shows  that 
Foster  was  appointed  special  administrator  of  Glover's  estate 
by  the  probate  court  of  Marengo,  on  the  19th  day  of  Octo- 
ber, 1875.  Afterwards,  on  the  17th  day  of  November,  1875, 
Lyon  appeared  in  the  same  court,  filed  a  petition  in  writing 
under  oath,  together  with  a  duly  certified  copy  of  Glover's 
will,  which  had  been  admitted  to  probate  in  Texas,  and 
prayed  that  letters  of  administration,  with  the  will  annexed, 
be  granted  to  him,  on  the  ground  that  he  was  a  creditor  of 
said  estate.  P.  J.  Glover  appeared  and  contested  the  appli- 
cation, but  his  objections  were  overruled  and  letters  issued 
to  Lyon,  who  thereupon  duly  qualified.  Glover  prayed  an 
appeal  therefrom,  "and  for  this  purpose  tenders  to  the  court 
a  good  and  sufficient  bond  for  the  costs  of  such  appeal." 
The  bond  tendered  by  him,  and  which  was  approved  by  the 
probate  judge  on  the  9th  day  of  November,  1875,  was  in  the 
penalty  of  thirty  dollars,  and  recites  that  Glover  had  api3lied 
for  and  obtained  an  appeal  to  supercede  and  reverse  the 
judgment  granting  letters  with  the  will  annexed  to  Lyon. 

It  is  recited  in  Glover's  application  for  appeal,  that  on 
the  contest  of  the  grant  of  letters  to  Lyon,  petitioner  was 
made  a  party  to  the  proceedings  and  objected  to  the  grant 
of  letters  for  matter  appearing  on  the  face  of  the  record. 

The  foregoing  is  a  full  synopsis  of  the  case  made  by  the 
bill  and  affidavits.  The  bill  is  quite  lengthy,  containiug 
thirty  paragraphs,  and  it  is  impossible  to  set  out  in  detail 
the  matters  to  which  it  refers,  without  greatly  and  unduly 
lengthening  the  report  of  the  case. 

The  bill  was  sworn  to  by  Foster,  who  made  affidavit  that 
"  the  statements  in  the  foregoing  bill  of  complaint  are  made 
by  him  on  information,  and  to  the  best  of  his  knowledge  and 
belief  they  are  true." 

On  the  15th  day  of  November,  1875,  before  any  of  the 
defendants  had  answered  or  were  in  default,  the  cause  came 
before  the  chancellor  on  the  application  for  a  receiver. 

He  overruled  the  objection  as  to  Foster's  right  to  maintain 
the  suit  and  to  apply  for  a  receiver,  and  made  an  order  ap- 
pointing a  receiver,  and  directed  Crawford  to  turn  over  the 
property  of  the  Briarfield  Iron  Works  to  him. 

From  the  decree  the  present  appeal  is  taken,  and  it  is  now 
assigned  as  error. 

Watts  &  Sons,  for  appellant. 

Eugene  McCaa,  contra. 
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MANNING,  J.— According  to  tlie  Eevised  Code  (§§  1994, 
1995,)  the'oflfice  of  a  special  administrator  is  to  collect  and 
preserve  the  goods  and  chattels  of  the  deceased  "until  letters 
testamentary  or  of  administration  have  duly  issued."  And 
he  "has  authority  to  collect     .  the  debts  of  the  de- 

ceased, and  to  secure  and  preserve  such  goods  and  chattels, 
at  such  expense  as  may  be  deemed  reasonable  by  the  probate 
court,  and  for  such  purposes  may  maintain  suits  as  adminis- 
trator." These  provisions  are  ample  to  authorize  him  to 
institute  a  suit  in  chancery,  like  the  present,  if  the  facts  jus- 
tify it,  in  order  to  protect  property  fi-om  destruction,  or  re- 
moval beyond  reach,  when  the  estate  of  which  he  is  admin- 
istrator is  directly  and  largely  interested  therein. 

2.  On  the  application  now  before  us,  we  will  not  inquire 
whether  or  not  it  affirmatively  appears,  that  no  material  de- 
fendant resides  in  the  county  in  the  chancery  court  of  Avliich 
the  bill  was  filed.  The  bill  would  be  amendable  in  that  par- 
ticular ;  no  answer,  plea  or  demurrer  to  it  was  yet  tiled. 
There  Avas  no  default,  however,  on  the  part  of  any  defendant. 
The  time  to  file  either  had  not  elapsed;  indeed,  the  defend- 
ants had  not  been  brought  into  court  when  this  appeal  was 
taken  from  the  action  of  the  chancellor  in  appointing  a  re- 
ceiver. 

3.  The  regular  appointment,  if  uncontested,  of  an  adminis- 
trator in  chief,  would  terminate  the  authority  of  the  special 
administrator.  But  there  was  an  appeal  taken  and  allowed 
from  the  action  of  the  probate  coui't  appointing  Mr.  Lyon 
administrator ;  and  tliis  has  the  effect,  under  section  2015  of 
the  Kevised  Code,  of  staying  the  grant  of  letters  to  him  until 
the  appeal  is  disposed  of  finally.  The  statutes  do  not  pre- 
scribe the  amount  for  which  an  appeal  bond  shall  be  required, 
but  leave  it  to  the  judge  of  probate  to  be  determined  by  him. 
He  is  expected  to  see  to  it— if  the  proposed  administrator  is 
fit  and  competent,  .and  can  give  ample  security  for  a  faithful 
administration — that  the  persons  interested  in  the  estate  shall 
be  indemnified  by  an  adequate  bond  on  behalf  of  the  person 
taking  the  appeal,  against  the  loss  that  may  be  sustained  by 
continuing  in  office  a  s]iecial  administrator  whose  authority 
may  be  inadequate  to  a  proper  administration. 

4.  The  greater  part  of  the  comi)lainant's  supposed  eiiuity 
arises  out  of  an  assumption,  about  which  other  parts  of  the 
bill  show  he  has  doubts — that  tlie  first  mortgage  made  by 
the  Briarfield  Iron  Works  Company,  March  19,  1867,  is  not 
valid,  and  that  the  debt  it  provides  for  is  not  the  debt  of  the 
company;  because,  as  appears  by  the  mortgage,  the  debt 
was  contracted  the  first  of  January,  1867,  while  the  charter 
to  tlie  company  was  not  granted  until  the  28tli  of  that  month, 
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and  the  company  was  not  organized  until  March  1st  of  that 
year.  The  mortgage  describes  the  very  valuable  property  of 
the  company  as  that  which  had  been  bought  by  Francis  S. 
Lyon,  for  himself  and  others,  from  the  United  States,  and 
conveyed  by  him  to  the  company ;  and  the  debt  to  John  T. 
Walton,  to  secure  which  the  mortgage  was  made,  is  set  forth 
as  a  debt  for  which  Walton  had  the  note  of  said  Lyon  and 
John  Collins,  James  D.  Browder,  Edwin  A.  Glover,  (of  whose 
estate  complainant  is  special  administrator,)  D.  F.  Prout  and 
Bryan  W.  Whitfield ;  who  are  the  same  persons  that,  with 
two  or  three  others,  are  described  in  the  charter  as  the  cor- 
porators of  the  company.  And  the  mortgage  further  declares 
that  the  note  was  given  for  "  money  borrowed  for  the  Briar- 
field  Iron  Works  Company."  Now,  since  complainant  does 
not  profess  to  know,  or  have  any  reliable  information  to  the 
contrary,  and  since  Mr.  Glover,  for  the  benefit  of  whose  estate 
he  is  represented  as  filing  this  bill,  is  a  signer  of  the  note 
and  was  a  director  of  the  company  when  the  mortgage  was 
made — it  does  not  seem  very  diificult  to  believe  it  true,  that 
the  money  was  borrowed  for  the  benefit  of  that  company  a 
few  weeks  before  the  persons  composing  it  succeeded  in  pro- 
curing the  passage  through  the  general  assembly  of  the  char- 
ter which  constituted  them  a  corporation,  and  had  been  used 
in  paying  for  or  improving  the  very  property  to  own  and 
operate  which  the  corporation  had  been  created,  and  which, 
immediately  after  it  was  constituted,  Mr.  Lyon  had  conveyed 
to  it.  It  could  as  well,  in  consideration  of  the  transfer  of  tliis 
property  to  it,  agree  to  pay  the  note  given  by  the  vendors  to 
Walton,  and  make  a  mortgage  to  secure  the  payment  of  it, 
as  execute  a  promissoiy  note  and  mortgage  for  the  price  to 
the  vendors  themselves.  By  the  former  transaction,  the  cor- 
poration wovild  then,  in  effect,  become  the  principal  debtor 
to  Walton,  and  the  original  makers  of  the  note  become  sure- 
ties for  it  and  co-sureties  with  each  other.  And  if  after  this, 
some  of  them  and  other  persons,  as  appears  from  other  parts 
of  the  bill  and  exhibits,  contributed  their  money  to  purchase 
a  transfer  of  the  note  and  mortgage  from  Walton,  without 
recourse  against  him,  to  James  Crawford,  so  as  to  preserve 
the  liability  of  the  company  and  its  oldest  mortgage,  to  secure 
reimbursement  of  the  money  so  advanced  for  it,  we  are  not 
acquainted  with  any  rule  or  principle  of  equity  which  requires 
a  court  of  chancery  to  interfere  and  defeat  so  proper  an 
arrangement. 

As  assignee  of  the  mortgage  for  the  benefit  of  himself  and 
others,  Mr.  Crawford  would  seem  from  the  bill  itself  and  the 
exhibits,  to  have  the  best  and  bldest  deed  of  the  property, 
and  the  legal  title,  with  the  right  as  mortgagee,  to  the  pos- 
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session.  Whether  as  such  he  is  trustee  for  those  only  who 
joined  him  in  advancing  and  paying  the  amount  of  the  note, 
and  in  procuring  a  transfer  of  it  to  him,  or  in  some  aspects 
for  them  and  complainant  as  administrator  also,  we  need  not 
stop  to  inquire.  For  if  the  latter,  complainant  would  not  be 
entitled,  in  opposition  to  all  others  equally  ihterested,  to 
have  Crawford  removed  from  his  trusteeship  upon  the  alle- 
gations against  him  in  this  bill.  Much  less  can  complainant 
be  allowed,  according  to  one  of  the  prayers  in  his  bill,  to 
have  the  note  and  mortgage,  which  do  not,  at  all,  belong  to 
him,  taken  away  from  Crawford,  who  holds  them  for,  and  by 
the  wishes  of,  their  owners,  as  evidence  of  their  rights  against 
the  company,  and  put  into  the  hands  of  a  receiver.  Indeed, 
we  do  not  understand  upon  what  principle  the  prayers  in  the 
bill  are  founded,  which  seek  to  have  the  notes  and  mort- 
gages which  belong  to  these  and  other  creditors  mentioned 
iu  the  bill,  taken  from  the  owners  of  them  and  delivered  to  a 
receiver  of  the  debtor's  proi")erty. 

"The  court,"  (says  Mr. Kerr  in  his  work  on  ReceiverSj)  "by 
taking  possession  at  the  instance  of  the  plaintiff,  may  be 
doing  a  wrong  to  the  defendant ;  in  some  cases  an  irrepara- 
ble wrong.  If  the  plaintiff  should  eventually  fail  in  estab- 
lishing his  right  against  the  defendant,  the  court  may,  by  its 
interim  interference,  have  caused  mischief  to  the  defendant, 
for  which  the  subsequent  restoration  of  the  property  may 
afford  no  adequate  compensation." — (p.  5). 

Tlie  authority,  therefore,  to  appoint  receivers,  should  be 
used  by  a  chancellor  with  great  circumspection.  Property 
is  not  taken  from  a  party  in  possession,  claiming  in  good  faith 
the  right  to  it,  before  judgment  in  actions  at  law,  without 
first  exacting  from  him  at  whose  suit  it  is  done  ample  secur- 
ity for  the  protection  of  his  adversary  against  injury. 
Neither  a  writ  in  detinue,  nor  a  writ  of  attachment  for  the 
seizure  of  property,  can  be  obtained  until  the  person  suing 
it  out  shall  execute  an  adequate  bond,  with  good  sureties,  for 
the  indemnification  of  the  defendant  against  all  loss  he  may 
thereby  unjustly  sustain.  In  courts  of  equity,  writs  of  injunc- 
tion and  equitable  attachment,  are  allowed  only  upon  like 
conditions ;  and  a  compliance  with  them  is  required  by  ex- 
press statutory  enactments.  And  whenever  either  of  these 
writs  will  afford  all  needed  protection  to  rights  asserted  by 
the  plaintiff  in  a  court  of  equity,  and  these  rights  are  disputed, 
it  shoiild  rarely  appoint  a  receiver  to  take  the  pro|ierty  from 
the  defendant ;  receivers  being  appointed,  ordinarily,  with- 
out indemnifying  bonds  being  required  of  those  procuring 
the  appointment  to  be  made,  and  only  upon  the  bond  of  the 
receiver  with  sureties  for  his  fidelity  as  such.     There  has 
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been,  indeed,  too  much  facility  on  the  part  of  chancellors 
and  registers  in  the  exercise  of  this  authority. 

The  discretion  which  they  have  on  this  subject  must  not, 
however,  be  too  strictly  limited.  Such  is  the  variety,  more 
or  less  defined,  in  the  countless  cases  arising  out  of  human 
transactions  in  which  redress  may  be  sought  in  a  court  of 
equity,  that  they  can  not  be  so  classified  as  to  be  subject  to 
rules  which  shall  precisely  prescribe  for  each,  when  and  when 
not,  the  power  in  question  should  be  exerted.  Only  a  few 
general  principles  may  be  regarded  as  established  according 
to  which  the  power  ought  to  be  exercised. 

One  of  these  is,  that  a  receiver  ought  to  be  appointed  only 
*'  to  prevent  fraud,  save  the  subject  of  htigation  from  mate- 
rial injury,  or  rescue  it  from  threatened  destruction." — Baker 
V.  Backus,  32  111.  79;  Vo-shel  v.  Hynson,  26Md.  92;  Craio- 
ford  V.  Ross,  39  Geo.  44.  Nor  should  it  be  done  then^  until 
answer  to  a  bill  praying  it  has  been  made  by  defendant, 
"unless  the  necessity  be  of  a  most  stringent  character." — 
Leddell  v.  Starr,  4  C.E.  Green  (N.  J.)  159 ;  Blondheim  v.  Moore, 
11  Md.  365;  Voshell  v.  Hynson,  (supra);  Sanford  v.  Sin- 
clair, 8  Paige,  372 ;   Gibson  v.  Martin,  Id.  481. 

Of  course,  also,  it  ought  further  to  appear  from  the  case 
made,  that  the  plaintijff  is  quite  clearly  entitled  to.  the  inter- 
est he  claims  in  the  property  for  which  a  receiver  is  asked. 
Although  that  interest  need  not  be  conclusively  shown  to 
exist,  yet  as  a  generaj  rule  the  facts  alleged,  and  the  exhibits 
and  affidavits  in  support  of  them,  ought  to  tend  strongly  to 
establish  it.  The  averments,  especially,  ought  not  to  be 
uncertain  or  inconsistent,  either  as  to  the  interest  of  plaintiff 
and  those  he  represents,  or  to  the  circumstances  of  peril 
which  justify  the  court  in  a  procedure  which  (as  said  in  Bev- 
erly V.  Brooke,  4  Grattan,  208),  "reverses,  in  a  great  measure, 
its  ordinary  course  of  administering  justice ;  beginning  at  the 
end,  and  levying  upon  the  property  a  kind  of  equitable  exe- 
cution,      and  afterwards  determining  who  is 

entitled  to  the  benefit  of  its  quasi  process." 

The  bill  in  this  cause  is  prepared  with  care  and  consider- 
ation. It  elaborately  suggests  much  more  than  it  sufficiently 
charges.  It  is  in  many  respects  uncertain  and  in  some  in- 
consistent. The  averments  seem  to  be  made  almost  entirely 
upon  information.  Complainant  filed  his  bill  as  special  ad- 
ministrator only,  (signing  it  as  sole  solicitor  for  himself,)  on 
the  26th  of  October,  1874.  His  appointment  was  made  just 
one  week  before,  on  the  19th  of  the  same  month,  by  the  pro- 
bate court  of  Marengo  county.  He  does  not  appear  to  have 
been  in  any  way  related  to  Edwin  A.  Glover,  deceased,  or  to 
be  a  creditor  of  liis  estate.     The  propertv  for  which  he  asks 
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a  receiver,  and  the  situs  or  home  of  The  Briarfield  Iron  Works 
Company,  are  in  Bibb  county.  There  is  nothing  to  show 
that  ne  has  ever  been  to  that  county  to  inquire  into  the  his- 
tory of  the  company,  or  the  condition  of  its  property,  or  to 
ascertain  from  the  county  records,  or  books  of  the  corpora- 
tion, what  are  the  terms  of  the  several  mortgages  or  trust 
deeds,  or  what  the  nature  of  the  transactions,  of  which  he 
says  he  knows  nothing.  And  there  is  no  evidence  in  support 
of  the  averments  in  the  bill,  except  complainant's  own  affi- 
davit, upon  mere  information. 

Much  stress  is  laid  upon  the  supposed  disorganization  of 
the  compahy.  It  is  alleged  that  in  March,  1867,  there  was 
an  election  of  a  president,  of  a  vice-president,  secretary  and 
treasurer,  (of  one  person  to  these'  three  offices,)  and  of  a 
number  of  directors  ;  but  that  the  president  removed  from 
the  State  some  years  ago,  and  no  other  president  has  been 
elected ;  that  Mr.  Glover,  one  of  the  directors,  removed  out  of 
the  State  and  afterwards  died  ;  that  no  by-laws  were  ordained 
for  the  government  of  the  company  ;  and  that  there  has  been 
no  election  since  the  one  mentioned.  These  sound  like  very 
serious  charges.  But  when  it  comes  to  be  known  that  only  a 
few  individuals  composed  this  company  ;  that  most  of  these 
were  elected  to  the  positions  just  mentioned ;  that  the  charter 
itself  did  not  create  any  offices,  or  prescribe  at  what 
periods  elections  should  be  held,  or  require  the  adoption  of 
any  by-laivs,  but  left  it  to  the  company  "to  provide  for  the 
election  of  such  officers  as  may  be  deemed  necessaiy  for  the 
government  and  management  of  the  affairs  of  the  corpora- 
tion," and  "to  ordain,  establish  and  put  in  execution  such 
by-laws,  ordinances  and  resolutions  as  they  shall  deem  nec- 
essary and  expedient,"  a  court  could  hardly  hold  that  this 
manufacturing  corporation  was  insufficiently  organized. — 
Especially  could  this  not  be  assumed,  when  the  bill  shows 
that  this  company  has,  in  fact,  been  carrying  on  business, 
that  "  large  amounts  have  been  realized  from  the  rents  of 
said  property,  and  from  the  manufacture  of  iron,  to-wit,  not 
less  than  $10,000  per  annum,''  and  that  large  sums  of  money 
have  been  borrowed  for  the  company — some  from  Glover 
himself,  and  some  from  other  persons,  to  whom  he  by  his 
agent,  became  liable  as  surety  for  the  payment  thereof  by 
the  company — and  when,  so  far  as  appears,  neither  Mr. 
Glover  in  his  life  time,  nor  any  other  member  of  the  corpo- 
ration or  creditor  of  it,  has  ever  objected  that  it  was  in  a 
condition  which  made  it  incapable  of  transacting  business. 
It  is  apparent  from  the  record  that  Mr,  Glover  continued  to 
participate  in  its  affairs,  either  personally,  or  by  an  agent  in 
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whom  he  confided,  and  in  harmony  with  the  other  parties, 
long  after  his  removal  to  Texas. 

In  respect  to  the  $10,000  a  year,  or  more,  above  men- 
tioned, complainant  says  that  he  "does  not  know,  and  has 
been  unable  to  ascertain,  ivMch,  if  any,  of  the  officers  of  said 
company  has  received  the  large  annual  income  derived  from 
the  rents  and  profits,  or  how  the  same  has  been  expended. 
And  your  orator  charges  that  the  affairs  of  the  company 
have  been  so  managed  as  to  render  the  stock  owned  by  the 
said  Edwin  A.  Glover  therein  of  no  market  value,  to  make 
the  estate  liable  for  the  debts  of  said  corporation  to  the 
amount  of  his  stock,  and  further  to  cause  the  said  estate  to 
lose  a  large  amount  of  money  lent  by  the  said  Edwin  A. 
Glover  to  said  company,  and  also  liable  for  all,  or  a  large 
portion  of  a  debt  of  nearly  $40,000  ;"  which  is  afterwards 
shown  in  the  bill,  to  be  the  same  debt  mentioned  in  a  former 
part  of  this  opinion,  of  which  plaintiff  complains  that  it  was 
the  debt  of  the  individuals  who  signed  the  note,  including 
Glover,  to  John  T.  Walton,  which  the  company  illegally  as- 
sumed, and  executed  its  mortgage  for.  But  it  is  not  any 
where  alleged  in  the  bill  that  any  of  the  stockholders  of  this 
company  or  any  of  the  defendants  to  this  cause,  had  appro- 
priated this  money,  or  any  part  of  it  to  his  own  use,  or  been 
guilty  of  any  fraud  in  respect  to  it,  or  in  any  other  particular, 
or  that  complainant  had  used  any  endeavors,  or  made  any 
inquiries  of  these  defendants  or  other  persons,  to  obtain  full 
and  correct  information  in  regard  to  those  matters.  For 
aught  that  appears  to  the  contrary,  all  the  money  received 
either  as  income  from  the  works,  or  by  borrowing,  was  used 
in  purchasing  or  improving  the  very  valuable  property  of  the 
company;  of  which  the  mineral  lands,  about  10,000  acres, 
are  alleged  in  the  bill,  to  be  worth  $75,000,  and  the  machinery 
is  estimated  to  have  cost  about  $100,000.  The  adventure 
certainly  appears  not  to  have  been  fortunate.  But  this  does 
not  necessarily  imply  fraudulent  mismanagement,  or  in- 
capacity. 

Alike  indefinite  is  a  charge  on  information  that  "  a  deed  of 
trust  was  made  to  one  William  White  prior  to  the  close  of 
1873,  and  that  the  said  William  White  received  as  commis- 
sions for  his  services,  the  sum  of  $2,000,  and  had  under  his 
control  assets  belonging  to  the  Briarfield  Iron  Works  Com- 
pany to  a  large  amount ;  but  your  orator  has  no  information 
what  these  assets  consisted  of,  or  how  or  for  whose  benefit 
the  trust  was  created — and  he  is  advised  that  it  is  his  duty 
as  special  administrator,"  &c,,  "  to  seek  a  discovery  touching 
these  matters,"  &g.  Was  any  examination  made  of  the 
records  in  Bibb  county,  to  ascertain  the  trusts  of  this  deed,  or 
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any  inquiries  there  prosecuted  concerning  the  property  em- 
braced by  them  ?  It  is  only  the  uncertainty  in  this  allegation 
tliat  can  create  any  suspicion  of  wrong-doing. 

So  it  is  averred  near  the  conclusion  of  the  stating  jjart  of 
the  bill,  that  "  orator  is  informed  that  the  said  company  has 
ceased  manufacturing  iron,  steel  and  castings,  has  no  oiiice 
or  known  place  of  business,  and  the  valuable  property  at 
Briarfield  is  not  used  in  any  way ;  the  costly  machinery  is 
liable  to  sustain  injary  and  damage,  and  that  James  Craw- 
ford has  never  taken  possession  of  the  property,"  etc.  There 
is  nothing,  however,  to  remove  the  impression  created  by 
that  part  of  the  bill  in  which  "rents"  are  sjDoken  of,  that  the 
property  was  in  the  hands  of  a  lessee,  who  might  find  it  un- 
profitable in  the  depressed  condition  of  the  iron  trade,  men- 
tioned in  another  place,  to  operate  the  factory.  Nor  is  it  at 
all  unreasonable  to  suppose,  if  the  property  was  not  leased, 
that  the  company  has  ceased  to  run  it  for  the  same  reason, 
that  it  would  now  be  unprofitable  to  do  so.  Nor  is  it  alleged 
that  the  property  w^as  not  in  the  hands  of  a  careful  agent. 
There  is  no  reason  to  suppose  that  the  company  would  not 
take  good  care  of  the  valuable  machinery  of  this  factory,  by 
an  agent  or  otherwise,  while  it  remains  unused.  The  in- 
solvency of  the  company  would  not  prevent  them,  or  the 
mortgagees,  from  doing  this.  And  there  is  no  averment  that 
it  is  not  done.  There  is,  on  the  contrary,  proof  made  by 
affidavits  that  a  careful  and  competent  agent  had  been  and 
was  in  charge  of  the  property. 

Finally,  it  is  brought  consijicuously  to  view  in  the  bill  and 
exhibits,  as  well  as  b}^  the  affidavits  in  the  record,  that  this 
controversy  arises  out  of  another  in  respect  to  the  last  A^ill 
and  testament  of  Edwin  A.  Glover,  deceased.  He  died  in 
Texas  in  February,  1874  ;  without  any  haste,  an  instrument 
purporting  to  be  his  last  will  and  testament  w^as  established 
as  such  five  months  afterwards,  (in  July,  1874,)  in  the  court 
having  jurisdiction  of  the  matter  in  Texas.  By  this  will, 
most  of  the  property  of  testator  was  given  to  his  niece,  Mrs. 
Amanda  Sterling,  who  was  also  aj^pointed  executrix;  and 
she  is  made  legatee  of  his  interest  in  the  Briarfield  Iron 
Works.  Against  this,  Pearson  J.  Glover,  of  Marengo  county, 
a  nephew  of  testator,  claims  this  property  by  an  alleged  sub- 
sequent testamentary  paper.  The  bill  alleges  that  "  a  suit  is 
now  pending  between  Pearson  J.  Glover  and  Mrs.  Amanda 
Sterling,  in  the  district  court  of  AValler  county,  Texas,  in 
w'hich  said  Pearson  J.  Glover  is  seeking  to  establish  and 
probate  the  instrument  dated  the  26th  day  of  November, 
1873,  as  the  last  will  and  testament  of  Edwin  A.  Glover,  de- 
ceased, w  a  codicil  thereto,  and  is  contesting  the  validity  of 
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the  instrument  dated  the  24th  day  of  February,  1872,  and  is 
objecting  to  the  probate  of  the  same  as  the  last  will  and 
testament  of  deceased,  unless  the  instrument  he  holds  is  ad- 
mitted as  a  codicil  thereto,  or  a  part  thereof."  A  transcript 
from  the  probate  court  of  Marengo  county,  shows  also,  that 
complainant  was  appointed  special  administrator,  upon  the 
application  of  Pearson  J.  Glover,  and  not  of  any  creditor  of 
Edwin  A.  Glover. 

Of  course  this  court,  or  the  chancellor,  cannot  now  know 
anything  in  regard  to  the  ultimate  rights  of  Mrs.  Sterling 
and  Pearson  J.  Glover,  respectively,  or  anything  about  the 
legal  controversy  concerning  them,  except  what  is  disclosed 
by  this  record.  But  this  shows  that  in  July,  1874,  the  will 
in  favor  of  Mrs.  Sterling  was  established ;  that  a  suit  is  noio 
pending  (that  is,  when  the  bill  was  filed  October  26th,  1875, 
a  year  and  nine  months  after  the  death  of  testator,)  instituted 
by  Pearson  J.  Glover,  in  the  same  court  in  which  that  will 
was  established,  to  contest  the  probate  of  it.  What  is  the 
condition  of  this  pending  suit,  when  and  how  it  was  begun, 
whether  anything  more  than  a  petition  has  been  filed,  the 
bill  does  not  inform  us ;  but  it  shows  that  Pearson  Glover 
intends  to  contest  the  will  previously  established,  "unless 
the  instrument  he  holds  is  admitted  as  a  codicil  thereto,  or  a 
part  thereof." 

How  can  it  be  known  that  this  suit  also  is  not  brought  in 
order  to  aid  in  effecting  such  a  compromise.  We  cannot 
know  whether  it  is  or  not,  and  we  do  not  assume  that  it  is. 
But  since  the  fact  of  such  a  controversy  and  the  purpose  of 
it,  between  Mr.  Pearson  Glover,  and  those  claiming  under 
the  will  admitted  to  probate  in  Texas,  is  thus  presented  upon 
the  record,  a  court  of  equity  should  not  interpose  by  the  ex- 
ercise of  its  extraordinary  powers,  without  requiring  ample 
security  from  those  seeking  it,  that  no  unjust  loss  shall  be 
inflicted  thereby  on  adverse  parties.  And  the  complainant, 
as  special  administrator,  had  the  right  to  require  of  those 
desiring  these  remedies  that  they  should  furnish  such 
security. 

We  do  not  mean  to  intimate  that  this  is  a  case  in  which, 
upon  such  security  being  given,  complainant  would  be  en- 
titled to  the  aid  of  some  one  of  the  extraordinary  writs  which 
a  court  of  chancery,  or  a  chancellor  has  authority  to  employ. 
But  we  think  it  clear  that  the  chancellor  erred  in  appointing 
a  receiver  in  this  cause. 

And  for  this  error  his  order  making  the  appointment  is  re- 
versed and  annulled,  and  the  cause  remanded. 
Vol.  liv. 
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Askew  V,  Hale  County. 

Action  to  recover  Damages  of  County  for  not  keeping  Bridge 
in  Repair,  dec. 

1.  County ;  corpornte  charader  of. — While  a  county  has  corporate  character- 
istics, it  is  in  no  proper  sense  a  mnnicipal  corporation,  but  a  mere  govern- 
nnental  auxiliary  or  agency,  possessing  no  power  and  subjected  to  no  duty,  not 
originating  from  the  st^itute  creating  it. 

2.  Count ij ;  for  ichat  7iot  liable. — The  county  authorities  exercise  with  refer- 
ence to  public  highwaj's,  a  quasi  legislative  authority,  and  the  county,  in  the 
absence  of  a  statute  expressly  declaring  the  liability,  can  not  be  made  answer- 
able for  damages  resulting  from  the  unskillful  or  negligent  manner  in  which 
these  duties  are  performed. 

3.  Same. — Tlie  statutes  defining  hard  labor  for  the  county,  giving  the 
county  authorities  control  of  it,  and  leaving  it  within  their  discretion  to  em- 
ploy convicts  on  public  roads,  bridges,  &c.,  or  to  hire  them  out,  work  no 
change  in  the  character  of  the  power,  and  impose  no  new  liability. 

4.  Neic  muntji ;  liability  of,  for  debts  and  burdens  of  counties  from  ichich  its 
territory  is  taken.  — When  a  new  county  is  carved  out  of  the  territory  of  those 
adjoining,  it  is  for  the  legislature  to  determine  to  what  extent  the  property  or 
inhabitants  of  the  detached  portions,  shall  boar  the  burdens  ot  the  counties  to 
which  they  formerly  belonged;  and  in  the  absence  of  such  legislative  provision, 
the  new  county  will  be  entirely  freed  from  any  of  the  burdens  of  the  counties 
from  which  its  territory  was  t^xken. 

5.  Same.  — Provision  that  the  detached  portions,  shall  be  liable  for  its  p-o 
rata  share  of  the  debts  of  the  county  from  which  it  was  taken,  does  not  subject 
it  to  a  proportionate  liability  for  contingent  liabilities,  arising  out  of  a  breach 
of  duty. 

Appeal  from  the  Circuit  Court  of  Hale. 

The  record  does  not  give  the  name  of  the  presiding  judge. 

The  suit  was  commenced  by  appellant  against  the  appellee, 
to  recover  damages  for  the  loss  of  a  horse,  the  injury  to  an- 
other and  a  buggy,  caused  l)y  the  unskillful  and  negligent 
manner  in  which  the  superintendent  of  hard  labor  for  the 
county,  had  repaired  a  bridge,  part  of  a  public  highway, 
which  the  plaintiff  was  crossing,  when  the  loss  and  injury 
was  sustained. 

The  com])laint  contains  three  counts — the  first  of  which 
avers,  the  commissioner's  court  of  the  county,  as  they  were 
by  law  authorized,  organized  a  system  of  hard  labor,  under 
a  superintendent  duly  qualified  as  such,  for  the  purpose  of 
working  the  convicts,  sentenced  to  hard  labor  for  the  county, 
upon  the  public  roads  and  bridges  of  the  county.  That  un- 
der the  superintendent  the  convicts  were  employed  in  keep- 
ing in  repair  the  free  public  bridges  in  the  county,  and 
among  others  the  bridge  plaintifl"  was  crossing,  wh(>n  the  in- 
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juries  occurred,  for  which  he  seeks  to  recover  damages. 
That  the  repairs  on  this  bridge  were  so  badly  done,  and  the 
bridge  permitted  to  remain  in  such  bad  repair,  and  in  such 
unsafe  condition,  that  while  he  was  crossing,  the  bridge 
careened,  and  thereby  his  horses  and  buggy  were  thrown  from 
it,  killing  one  horse,  and  injuring  another  and  his  buggy. 

The  second  count  avers  that  in  1866,  the  county  of  Marengo 
had  the  bridge  built  by  contract,  without  requiring  from  the 
contractor  any  guaranty  or  bond,  for  keeping  the  bridge  in 
repair,  or  for  keeping  the  same  in  a  safe  condition  for  the 
passage  of  the  public.  Afterwards,  on  30th  January,  1867, 
by  act  of  the  general  assembly,  the  county  of  Hale  was  or- 
ganized and  created  a  corporation,  embracing  that  part  of 
the  territory  of  Marengo  in  which  the  said  bridge  was  situa- 
ted. Thereby,  the  said  county  of  Hale  became  bound  to 
keep  said  bridge  in  repair,  and  in  a  safe  condition  for  the 
free  passage  of  the  public.  That  the  county  undertook  to 
keep  the  same  in  repair,  but  performed  its  duty  so  negli- 
gently and  unskillfully,  that  the  bridge  was  unsafe,  dangerous, 
and  defective,  and  then  avers  the  loss  and  injury  sustained 
by  the  plaintiff  by  the  giving  way  of  said  bridge  while  he 
was  crossing. 

The  third  count  avers  the  loss  and  injury  was  sustained 
while  plaintiff  was  crossing  the  bridge,  because  of  its  unsafe 
condition  and  defects,  and  avers  the  county  was  bound  to 
keep  it  in  a  safe  condition  for  the  free  passage  of  the  public. 
The  presentment  of  plaintiff's  claim  for  damages  to  the  com- 
missioners court  within  twelve  months  from  the  time  it  ac- 
crued,.and  its  rejection  are  averred  in  each  count.  A  demurrer 
to  each  count  of  the  complaint,  was  sustained,  and  the 
plaintiff  declining  to  amend,  judgment  was  rendered  against 
him,  from  which  he  appeals,  and  assigns  as  error,  the  sus- 
taining of  the  demurrers. 

W.  &  W.  J.  Webb,  for  appellant. 

W.  B.  Young,  contra. 

BEICKELL,  C.  J. — The  argument  in  support  of  the  first 
and  third  counts,  is  the  same  substantially,  and  may  be  thus 
stated:  counties  are  municipal  corporations,  charged  with 
the  ministerial  duty  of  keeping  in  repair  the  public  roads 
and  bridges,  so  that  they  shall  be  safe  and  commodious  ways, 
for  the  passage  of  the  public.  The  law  imposing  the  duty, 
for  misfeasance  or  nonfeasance  in  its  performance,  from 
which  injury  ensues  to  an  individual,  an  action  will  lie.  In 
support  of  the  argument  reference  is  made  to  many  of  the 
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numerous  authorities,  which  hold  municipal  corporations  en- 
joined to  keep  streets,  and  bridges  parts  of  the  streets,  in  re- 
pair, and  supplied  with  the  means  of  performing  the  duty, 
are  liable  for  injuries  resulting  from  the  non-performance,  or 
the  unskillful  and  negligent  manner  of  performance.     A  radi- 
cal error,  fatal  to  the  argument,  is  in  treating  the  county 
as  a  municipal  corporation.     It  has  corporate  characteristics, 
but  it  is  not  a  municipal  corporation,  though  often  so  termed. 
It  is  an  involuntary  political  or  civil  division  of  the  State, 
created  by  statute  to  aid  in  the  administration  of  govern- 
ment.    It  is  in  its  very  nature,  character  and  purposes,  pub- 
lic, and  a  governmental  agency,  or  auxiliary,  rather  than  a 
corporation.     Whatever  of  power  it  possesses,  or  whatever 
of  duty  it  is  required  to  perform,  originates  in  the  statute 
creating  it.     It  is  created  mainly,  for  the  interest,  advantage, 
and  convenience  of  the  people  residing  within  its  territorial 
boundaries,  and  the  better  to  enable  the  government  to  ex- 
tend to  them  the  protection  to  which  they  are  entitled,  and 
the  more  beneficiently  to  exercise  over  them  its  powers.   All 
the  powers  with  which   the   county   is   entrusted,    are  the 
powers  of  the  State,  and  all  the  duties  with  which  they  are 
charged,  aro  the  duties  of  the  State.     If  these  were  not  com- 
mitted to  the  county,  they  must  be  conferred  on  some  other 
governmental  agency.     The  character  of  these  powers,  so  far 
as  counties  in  this  State  are  concerned,  are  all  for  the  pur- 
poses of  civil  and  political  organization.     The  levy  and  col- 
lection of  taxes,  the  care  of  the  poor,  the  supervision  and  con- 
trol of  roads,  bridges  and  ferries,  the  compensation  of  jurors, 
attending  the  State  courts,  and  the  supervision  of  convicts 
sentenced  to  hard  labor,  as  a  punishment,  for  many  viola- 
tions of  the  criminal  law,  it  is  the  general  policy  of  the  State 
to  entrust  to  the  several  counties,  and  are  all  but  parts  of  the 
power  and  duty  of  the  State.     These  powers  could  be  witli- 
drawn  by  the  State,  in  the  exercise  of  its  sovereign  will,  and 
other  instrumentalities  or  agencies  established,  and  clothed 
with  them. — Lo})tr  v.  Henry  County,  26  Iowa,  267  ;  llainiltou 
County  V.  MufheU,  7  Ohio,  St.  109 ;   Eastman  v.  Meredith,   36 
N.  H.  284;  1  Dillon  Munic.  Corp.  §  10-39.     In  reference  to 
public  highways,  it  has  several  times  been  said  by  this  court, 
the  commissioner's  court,  acting  for  and  exercising  all  the 
power  of  the  county,  exercises  a  quasi  legislative  authority, 
not  to  be  guided  by  evidence  produced  according  to  legal 
rule,  but  controlled  rather  by  its  knoAvledge  of  the  geography 
of  the  CO.  ntry,  the  wants,  wishes  and  ability  of  the  people. 
HiU  V.  Bridges,  6  Port.  137 ;  Moore  v.  Hancock,  11  Ala.  245 ; 
Comm'rs    Court  Lowndes  v.  Bowie,  34  Ala.  4(51 ;    Parnell  v. 
Comm'rs  Court  Dallas,  ib.  278.     Private  individuals  are  al- 
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lowed  to  intervene,  and  subject  its  actio  <  to  judicial  revision, 
only  when  in  the  change'  of  an  existing  road,  or  the  location 
of  a  new  one,  theie  is  an  injury  to,  or  interference  with  pri- 
vate property,  entitling  them  to  protection  under  the  consti- 
tutional guaranty,  that  private  property  shall  not,  without 
just  compensation,  be  taken  for  pubHc  use — FarneJl  v. 
Comm'rs  Court  of  Dallas^  supra:  Gresivellv.  Comm'rs  Court 
of  Greene,  24  Ala.  282. 

The  statutes  defining  hard  labor  for  the  county,  placing  it 
under  the  superintendence  of  the  court  of  county  commission- 
ers, leaving  it  to  the  discretion  bf  the  court,  to  employ  the 
convicts  on  the  public  roads,  or  public  bridges,  or  other 
public  works  in  the  county,  or  to  let  them  to  hire,  produces 
no  change  in  the  character  of  the  power  of  the  county,  and 
of  consequence  imposes  no  new  liability.  The  authorities 
are  uniform,  that  a  county  is  not  liable  to  an  individual  for 
an  injury  sustained,  because  of  its  failure  to  exercise  a  gov- 
ernmental power  with  which  it  is  clothed,  or  because  it  is 
not  exercised  in  the  manner  most  conducive  to  the  safety  of 
the  public ;  or  because  of  the  negligence  or  unskillfulness  of 
its  officers  or  agents,  in  the  absence  of  a  statute  expressly 
declaring  the  liabihty.  A  difference  between  counties  and 
municipal  corporations,  in  this  respect,  is  firmly  established, 
though  there  is  some  diversity  of  opinion  as  to  the  reasoning 
on  which  it  depends.  The  various  authorities  are  collected 
in  2  Dillon  Mun.  Cor.  §§  761,  762,  785.  The  distinction  is 
recognized  in  our  own  decisions. — Barbour  County  v.  Brimsony 
36  Ala.  362 ;  Barbour  County  v.  Horn,  41  Ala.  114 ;  Covington 
County  V.  Kinney,  45  Ala.  176. 

It  is  true  the  statute  declares,  "  every  county  which  has 
been  or  may  be  established  in  this  State,  is  a  body  corporate, 
and  with  power  to  sue  and  be  sued  in  any  court  of  record." — 
E.  C.  §  897.  Counties  are  necessarily  invested  with  some 
corporate  functions,  and  as  to  these,  each  county  is  without 
statutory  declaration,  a  quasi  corporation.  There  are  many 
definitions  of  a  corporation,  more  or  less  expressive;  the 
essence  of  all  is,  that  it  is  a  legal  or  artificial  person,  with 
prescribed  powers,  having  a  capacity  of  succession,  or  of 
duration,  without  regard  to  the  changes  in  its  membership. 
The  capacity  of  suit  is  one  of  the  essential  and  ordinary  inci- 
dents to  a  corporation.  Conferring  the  capacity  expressly 
in  the  act  of  incorporation,  is  declaratory  only  of  that  which 
the  law  would  have  implied.  The  statute  can  not,  therefore, 
be  construed  as"  changing  the  character  of  a  county,  or 
enlarging  its  liability  to  suit.  It  is  a  qiiasi  corporation,  in 
the  exercise  of  its  corporate  powers — and  a  governmental 
auxiliary,  in  the  exercise  of  the  governmental  powers  entrusted 

Vol.  liv. 


1875.]  OF  ALABAMA.  643 

[Askew  V.  Hale  County.] 

to  it.  The  capacity  of  suit  to  which  the  statute  refers,  is,  in 
the  instances,  and  to  the  extent,  in 'which  the  law  authorizes 
it  to  sue  and  be  sued. — Freeholders  of  Sussex  v.  Stracden,  3 
Harr.  (N.  J.)  108 ;  Cooley  v.  Freeholders  of  Sussex,  3  Dutch. 
(N.  J.)  415. 

We  have  no  statute  imposing  a  liability  on  counties,  be- 
cause of  injuries  sustained  from  defects  in  a  highway ;  nor 
because  of  injuries  resulting  from  permitting  a  bridge  to 
remain  out  of  repair,  except  in  case  of  a  public  bridge  built 
by  contract,  and  a  failure  of  the  commissioners  court  to  take 
from  the  contractor  a  bond  or  guaranty  ;  or  the  expiration  of 
the  term  of  guaranty,  before  the  occurrence  of  the  injury. — 
B.  C.  §  1396.     If  it  is  conceded  the  second  count  presents  a 
case  under  which  there  could  be  a  recovery  because  of  the 
failure  to  take  from  the  contractor  building  the  bridge  a 
guaranty,  the  failure  was  not  of  the  appellee,  but  of  Marengo 
county.     Though  the  territory  in  which  the  bridge  is  located 
now  forms  part  of  the  territory  of  Hale  county,  the  latter 
county  does  not  succeed  to  the  liabilities  of  Marengo,  except 
so  far  as  the  general  assembty  may  have  expressly  imposed 
them.     Though  a  part  of  its  territory  was  detached  from,  it, 
to  compose  the  new  county,  Marengo  remained  a  county, 
with  all  its  rights,  powers  and  privileges,  and  subject  to  all 
its  obligations   and   duties,  unless   otherwise   provided   by 
statute. — Hampshire  v.   Franklin,  16  Mass,  87;  North    Yar- 
mouth V.   Cumberland,  6  Green.  28.     Of  its  property.   Hale 
county  can  claim  no  part,   because  the  citizens  resident  in 
the  territory  detached  from  it  may  have  contributed  to  its 
accumulation ;  nor  can  Hale  county  bo  subjected  to  any  of 
the  liabilities  which  may  have  attaclied  to  Marengo  in  the 
exercise  of  its  i:)owers  and  duties  over  this  territory  while 
under  its  jurisdiction. —  Windham,  v.  Portland,  4  Mass.  389. 
When  a  new  county  is  organized  there  may  be  circumstances 
rendering  it  just  that  the  inhabitants  residing  in  its  territory 
should  not  be  absolved  from  the  liabilities  resting  on  them 
in  their  former  relations,  nor  lose  entirely  rights  and  privi- 
leges they  formerly  enjoyed.     Such  considerations  are  for 
the  general  assembly,  which  alone  has  authority  to  deter- 
mine hoAv  fa^  tliese  shall  be   }3reserved.     In  the  absence  of 
legislative  provision,  the  new  county  is  a  se})arate,  distinct 
political  division  of  the  State,  not  chargeable  because  (^f  the 
former  relations  of  its  inhabitants.     Tlie  territory  composing 
the  county  of  Hale  was  detached  from  the  counties  of  Ma- 
rengo, Perry,  Tuskaloosa  and  Greene.     The  only  provision 
in  the  statute  organizing  it,   in   reference  to   its   liabilities 
because  of  the  territory  detached,  is  that  tlie  property  taken 
from  these  several  counties  respectively,  shall  be  subject  to 
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taxation  "for  the  pro  rata  proportion  of  any  debts"  due  by 
the  several  counties. — Pampli.  Acts,  1866-7,  p.  477.  This 
subjects  it  to  a  proportionate  liabiHty  for  debts,  not  for  con- 
tingent liabihties  arising  out  of  a  breach  of  duty. 

The  demurrer  to  each  count  was  well  taken  and  properly 
sustained.     The  judgment  is  affirmed. 


Wilder  4&  Co.  v.  Abemethy. 

Trial  of  the  Bight  of  Property. 

Statutory  separate  estate;  xohat  not  part  of. — If  a  husband,  with  means  consti- 
tuting his  wife's  separate  estate,  cari'ies  on  a  store  iu  her  name,  and  for  her 
benefit,  and  afterwards  buys  other  goods  on  her  credit  (which  are  not  paid  for, 
and  for  which  the  creditor  holds  only  an  account  against  the  wife),  to  be  iised 
in  the  business,  and  places  them  on  sale  in  the  store, — they  do  not  thereby  be- 
come part  of  her  statutory  seimrate  estate,  and  may  be  taken  on  execution  for 
the  husband's  debt. 

Appeal  from  Circuit  Court  of  Marengo. 

Tried  before  Hon.  Luther  R.  Smith. 

This  was  a  trial  of  the  right  of  property  between  Wilder 
&  Co.,  plaintiffs  and  appellants,  and  Mrs.  E.  R.  Abernethy, 
claimant  and  appellee.  The  evidence  disclosed  the  follow- 
ing facts:  Wilder  &  Co.  were  judgment  creditors  of  the 
husband,  on  a  debt  contracted  by  a  firm,  of  which  he  was  a 
member,  which  had  ceased  to  do  business.  Afterwards,  ap- 
pellee's father  gave  to  B.  G.  Abernethy,  the  husband,  for  his 
daughter,  twenty-five  hundred  dollars  ;  Abernethy  and  ap- 
pellee's father  agreeing,  verbally,  that  it  should  be  invested 
in  a  stock  of  goods  for  a  drug  store,  to  be  conducted  in  her 
name ;  the  father  retaining  the  right  to  control  the  principal, 
and  stipulating  that  the  profits  should  be  aiDplied  to  the  sole 
use  of  the  wife,  and  not  to  be  liable  for  any  debt  of  Aber- 
nethy, or  his  wife.  Abernethy  accepted  the  money  upon 
these  conditions,  and  expended  the  whole  of  it  in  stocking 
a  drug  store,  which  he  carried  on  in  the  name  of  his  wife. 

He  also  purchased,  on  the  credit  of  the  wife,  to  be  sold 
in  the  drug  business,  one  barrel  of  brandy  and  one  of  whisky, 
which  were  "on  tap  in  the  drug  store"  at  the  time  of  levy 
under  the  execution  against  the  husband.  No  payment  had 
been  made  on  account  of  this  purchase,  and  the  creditors 
merely  had  an  account  against  the  wife  for  it. 

The  court  gave  various  charges,  asserting,  in  substance, 
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that  under  these  circumstances,  the  property  levied  on  was 
the  statutory  separate  estate  of  the  wife,  and  not  liable  to 
be  taken  on  execution  against  the  husband.  These  charges 
were  duly  excepted  to,  and  are  here  assigned  as  error. 

W.  E.  &  R.  H.  Clarke,  for  appellants. — The  goods  in  con- 
troversy form  no  part  of  the  statutory  estate  of  the  claimant, 
created  by  the  gift  of  her  father  to  her.  No  part  of  the 
principal,  or  of  the  profits,  had  been  invested  in  them.  She 
acquired  no  estate  whatever  in  these  goods,  bought  in  her 
name  on  a  credit.  At  common  law,  she  was  tvholly  unable  to 
contract,  and  the  goods  became  at  once  the  property  of  the 
husband,  subject  to  his  debts.  There  is  nothing  in  our  stat- 
utes, relating  to  married  women,  which  enlarges  their  pow- 
ers, and  permits  them  to  engage  in  trade. — Cowles  v.  Marks, 
4:1  Ala.  612 ;  Wilkinson  v.  Cheatham,  45  Ala.  337 ;  Alexander 
V.  Saidsbury,  37  Ala.  375 ;  Pickens  dt  Wife  v.  Oliver,  29  Ala. 
528.  If  the  wife,  with  the  consent  of  the  husband,  carries 
on  business  in  her  own  name,  he  will  be  liable  for  the  goods, 
and  they  may  be  taken  for  his  debts. — 3  Bingham,  170 ;  39 
Pa.  State,  129;  4  Duer,  96.  These  cases  arose  under  statutes 
almost  identical  with  ours. 

Watts  &  Watts,  contra. — The  property  claimed  in  this 
case  was  bought  in.  the  name  of  the  wife.  The  credit  was 
given  on  the  faith  of  her  separate  estate,  and  she  had  the 
capacity  to  acquire  property. — Stone  (h  Mathews  v.  Gazzam, 
46  Ala.  269 ;  Selich  (t  Wife  v.  Becton,  48  Ala.  226.  When 
property  is  in  the  possession  of  both  husband  and  wife,  the 
possession  will  be  referred  to  the  title.  If  the  title  be  in  the 
wife,  then  the  possession,  although  apparently  in  the  hus- 
band, is  really  that  of  the  wife. —  Odum  v.  McCoy,  20  Ala. 
The  husband  was  the  mere  bailee,  or  agent,  of  the  wife.  If 
these  goods  do  not  belong  to  the  wife,  they  belong  to  the 
parties  who  sold  them  to  her  on  her  credit.  They  never  be- 
came the  husband's  property.  There  was  no  sale  to  him, 
and  no  delivery  to  him,  except  as  agent  for  the  wife. 

BRICKELL,  C.  J. — It  is  unnecessary  to  notice  separately 
the  several  rulings  of  the  circuit  court,  to  which  exceptions 
were  reserved.  An  error  affecting  them  generally,  is,  in  treat- 
ing the  goods  levied  on  as  the  statutory  separate  estate  of 
the  appellee.  They  were  purchased  on  credit,  by  her  hus- 
band, for  the  purposes  of  trade  in  her  name,  and  were  unpaid 
for  when  the  levy  was  made.  They  passed  into  the  posses- 
sion of  the  husband  on  the  purchase,  and  continued  in  his 
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possession  until  they  were  seized  by  the  sheriff.  The  stat- 
utes creating  the  separate  estates  of  married  women  have 
qualified  and  lessened,  to  some  extent,  the  incapacity  of  the 
wife  at  common  law,  but  have  not  entirely  destroyed  it.  "  She 
can  hold  property,  real  and  personal,  to  her  sole  use,  having 
therein  a  legal  estate  courts  of  law  recognize  and  protect, 
and  she  can,  so  far  as  specially  enabled,  charge  it  by  her 
contracts,  and,  jointly  with  her  husband,  alienate  it.  No 
general  power  of  contracting  is  conferred  on  her,  nor  a  ca- 
pacity to  hold  and  acquire  property  by  purchases  on  credit. 
With  the  exceptions  mentioned,  she  remains  under  the  disa- 
bilities imposed  by  the  common  law." — 2  Bish.  Mar.  Wo- 
men, §  231.  Whatever  property  may  be  acquired  by  her  in- 
dustry, or  skill,  or  economy,  is  the  property  of  the  husband, 
as  it  was  at  common  law. — Shaefer  v.  SlwpJierd,  present  term ; 
Robinson  &  Go.  v.  Wallace.,  39  Penn.  132 ;  2  Bish.  Mar.  Wo- 
men, §  82.  If  the  goods  had  been  purchased  with  the  sepa- 
rate moneys  of  the  wife,  belonging  to  her  separate  estate, 
either  equitable  or  statutory,  a  different  question  would 
arise. — Boiling  v.  Mock,  35  Ala.  727.  The  goods  having  been 
purchased  only  on  the  credit  of  the  wife,  and  the  -contract  of 
purchase  not  being  a  charge  on  the  separate  estate  created 
by  the  deposit  by  her  father  with  her  husband,  (the  only  sep- 
arate estate  she  is  shown  to  have  had),  no  legal  title  to  the 
goods  passed  to  her,  and  her  claim  cannot  be  supported. 
The  judgment  is  reversed  and  the  cause  remanded. 


Paulling*  V,  Creagh's  Administrators. 
-  Creag-li's  Adm'rs  v,  PauUing-. 

Bill  in  Equity  to  vacate  and  set  aside  Settlement  of  Accounts. 

1.  Accounts  and  settle nients ;  when  opened  and  re-escnmined  in  equity. — Courts 
of  equity  will  exercise  their  jurisdiction  to  open  and  re-examiuo  au  account 
stated  or  settlement  made  on  the  basis  of  it,  for  fraud,  accident,  imposition  or 
mistake,  with  caution  ;  and  will  not  grant  relief  except  upon  clear  and  precise 
allegations,  supported  by  satisfactory  proof. 

2.  Same. — When  fraud  or  undue  advantage  is  made  to  appear,  infecting  the 
whole  account,  the  accounting  will  be  entirely  annulled,  and  the  parties  re- 
mitted to  their  rights  as  though  no  accounting  had  been  made  ;  but  where 
errors  or  mistakes  only  are  shown,  or  the  fraud  or  imposition  does  not  stain 
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all  the  items,  the  settlement  will  not  be  entirely  vacated,  but  the  party  com- 
pLtiuing  will  be  allowed  to  surcharge  and  falsify  it. 

3.  !Same ;  burden  of  proof. — Fraud  or  imposition  not  being  shown,  but  only 
errors  and  omissions,  the  correction  is  coutiued  to  errors  and  omissions  in  the 
account,  and  the  burden  of  proof  rests  on  the  party  complaining  to  establish 
them  by  satisfactory  proof. 

4.  Same ;  when  not  disturbed. — Where  an  account,  consisting  of  few  and 
simple  items,  as  to  which  complainant  had  knowledge  or  easy  means  of  ob- 
taining it,  is  stated  and  settled  by  giving  independent  securitj-,  the  courts  are 
much  more  reluctant  to  disturb  it,  than  where  the  account  is  complicated  and 
consists  of  many  iteais,  as  to  which  complainant  had  not  such  particular 
means  of  knowledge  ;  especially,  where  complaint  of  errors  and  mistakes  is 
made  for  the  first  time,  after  the  death  of  one  of  the  parties. 

5.  Sfiine;  whut  not  ■<iufficient  to  excuse  laches. — When  an  error  complained  of 
appears  on  the  face  of  the  account,  the  complainant  will  not  be  relieved  from 
the  imputati(jn  of  laches  and  the  presumption  of  knowledge  of  the  error,  upon 
a  general  allegation  of  ignorance  of  the  mistake  and  failure  to  discover  it  until 
complaint  made — no  fact  being  shown  which  could  reasonably  have  superin- 
duced such  ignorance,  and  nb  explanation  being  given  of  what  quickened  his 
diligence  and  caused  the  discovery  afterwards. 

6.  Interest  on  interest. — As  a  mere  incident,  interest  on  interest  is  not 
allowed,  but  a  promise  to  pay  it  is  not  illegal  or  without  confiidemtion  ;  and 
the  weight  of  authority  is,  perhaps,  in  favor  of  the  validitj'  of  the  promise,  at 
Liw,  whether  made  at  or  subsequent  to  the  original  contract. 

7.  Same ;  r'tfe  bi  equity  as  to.  — In  equity,  however,  such  an  agreement,  made 
at  the  time  of  the  original  contract,  will  not  be  enforced  ;  but  where  there  is  a 
settlement  of  accounts  between  the  parties,  or  an  agreement  for  that  purpose, 
after  the  original  debt  has  become  due,  or  after  the  interest  has  fallen  due,  in- 
terest on  interest  will  be  allowed  ;  aiidwhere  a  party,  after  the  debt  has  fallen 
due,  accepts  an  account  with  such  computiitiou  of  interest  and  gives  his  note 
for  the  balance  thus  ascertained,  he  must  be  deemed  as  a.ssenting  to  such  com- 
putation and  promising  to  pay  according  to  it. 

9.  Irululgence  or  forbearance  money,  beyond  leijal  interest;  not  recoverable. — 
Where  on  closing  account  by  notes,  an  amount  is  added,  in  excess  of  legal  in- 
terest, for  indulgence,  equity  will  relieve  against  the  debt  to  that  extent ;  al- 
though the  debtor  repeatedly  promised  to  pay  it,  and  in  an  indorsement  on  the 
paper  showing  the  transaction,  enjoined  its  payment  on  his  children  and  per- 
sonal representiitives,  in  event  of  his  death — such  agreement  being  plainly 
usurious. 

9.  iJosts;  irhen  taxed  aijainst  party  obtniningreli'^  aijainst  usni-jf. — In  this  case, 
complainant,  on  bill  filed  against  the  administrators,  sought  to  annul  and  re- 
state an  account  and  settlement  with  the  decedent,  on  the  gi'ound  of  fraud, 
imposition,  mistsike,  and  usury  ;  aud  being  entitled  to  relief  only  as  to  certain 
items  of  usury,  as  to  which  he  neither  informed  the  administrators,  nor  asked  a 
correction  before  filing  his  bill,  the  court  decreed  that  he  shotdd  bo  taxed  with 
the  costs  of  the  suit. 

Appeal  from  Clianceiy  Court  of  Dallas. 

Heard  before  Hon.  Charles  Turner. 

These  are  cross  appeals  from  a  decree  of  the  chancery 
court  of  Dallas,  in  a  cause  wherein  the  appellant  Paulling 
was  complainant,  and  the  administrators  of  A.  M.  Creagh, 
deceased,  and  F.  S.  Lyon,  were  respondents. 

The  original  bill  was  filed  in  the  chancery  court  of  Wilcox 
on  the  28th  day  of  January,  1857,  and  was  several  times 
amended.  On  the  4th  of  November,  1868,  a  decree  was  ren- 
dered in  the  cause,  from  which  Paulling  took  an  appeal  to 
this  coui't,  which  reversed  the  decree,  remanding  the  cause  at 
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its  June  term,  1871.     After  this  the  cause  was  transferred,  by 
agreement  of  counsel,  to  the  chancery  court  of  Dallas,  which  . 
rendered  the  decree  from  which   the  present   appeal   was 
taken'. 

The  material  facts  of  the  case,  in  the  view  which  the  court 
took  of  it,  may  be  thus  stated :  In  the  year  1846,  Paulling 
was  indebted  to  the  State  Bank  at  Mobile  for  about  $32,000, 
and  this  indebtedness  had  been  classed  "doubtful"  by  the 
legislature.  Paulling,  thereupon,  entered  into  negotiations 
with  r.  S.  Lyon,  Esq.,  one  of  the  commissioners  to  settle  the 
affairs  of  the  bank,  for  a  settlement  and  adjustment  of  tlie 
debt,  the  bank  having  before  this  sold  certain  of  Paulling's 
property,  consisting  of  lands  and  slaves,  under  a  deed  of  trust, 
this  property  being  left  in  Paulling',s  hands  by  the  agent 
of  the  bank.  An  arrangement  was  then  effected  by  which  it 
was  agreed  to  release  Paulling  and  reconvey  the  property 

Purchased  by  the  bank,  upon  his  paying  $25,000  in  State 
onds.  There  is  a  conflict,  however,  as  to  whether  this  was 
all  that  was  covered  by  the  agreement,  and  whether  it  did 
not  include  certain  costs,  and  was  not  to  expire  by  a  given 
date  if  payment  was  not  made  by  that  time.  Paulling  not 
having  complied  with  this  arrangement,  he  entered  into  nego- 
tiations with  Lyon  a  second  time  for  a  settlement  of  his  in- 
debtedness ;  and  he  and  Lyon  entered  into  another  arrange- 
ment by  which  the  debt  was  to  be  extended,  upon  Paulling's 
paying  in  two  installments,  by  the  1st  day  of  January,  1 849, 
the  amount  agreed  on  and  the  costs,  and  confessing  judgment 
for  the  property  for  which  the  bank  was  suing  him,  and  which 
the  commissioner  would  hold  as  security  for  Paulling's  com- 
pliance with  the  contract.  Paulling,  however,  averred  that 
he  was  to  confess  judgment  for  his  indebtednes,  and  did  not 
know  until  long  afterwards  that  judgment  had  been  confessed 
for  the  property;  he  being  very  deaf  and  not  distinctly  hear- 
ing what  was  said,  and  failing  to  look-  at  the  records  of  the 
court,  because  of  his  confidence  in  Lyon,  the  commissioner. 

After  this  a  third  negotiation  was  commenced,  upon  Paul- 
ling's informing  the  commissioner  that  he  had  induced  A.  M. 
Creagh  to  aid  him  in  paying  the  debt.  The  three  came  to 
Montgomery  in  pursuance  of  this  agreement,  and  a  settle- 
ment was  made  in  that  city  on  the  17th  of  December,  1847, 
by  which  it  was  ascertained  that  Paulling  owed  the  bank 
something  "over  thirty  and  under  forty  thousand  dollars," 
and  Creagh  assumed  Paulling's  indebtedness,  agreeing  to  pay 
$20,000  in  State  bonds  in  April  following,  and  the  balance 
due  in  State  bonds  by  April  1st,  1849.  Thereupon  the  judg- 
ment against  Paulling,  and  his  property  purchased  by  the 
bank  and  for  which  the  bank  had  obtained  judgment,  were 
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to  be  transferred  to  Creagh  for  his  indemnity.  Paulling  also 
"signed  an  agreement  at  the  same  time,  that  in  consideration 
of  being  released  from  payment  of  the  bank  debt,  he  released 
his  right  to  redeem  the  property  and  consented  that  Creagh 
should  become  the  owner  of  the  property,  according  to  the 
terms  of  the  above  agreement.  Paulling  alleges  that  he  did 
not  read  over  either  of  these  agreements,  though  they  were 
read  in  his  presence;  he  being  very  deaf,  and  having  been 
told  that  it  was  a  mere  transfer  of  the  bank's  lien  to  Creagh. 
Creagh  furnished  the  money  with  some  aid  from  Paulling,  and 
paid  off  the  debt  due  the  bank,  which  conveyed  the  property 
as  agreed  on  in  the  Montgomery  contract.  After  Creagh 
assumed  the  debt  he  told  Paulling,  as  the  latter  alleges,  that 
he  need  give  himself  no  further  uneasiness  about  the  matter 
as  he  would  keep  the  accounts,  and  Paulling  having  confi- 
dence in  him  paid  little  attention  to  the  details  of  the  trans- 
action thereafter. 

On  the  10th  day  of  June,  1852,  Creagh  called  on  Paulling 
for  a  settlement  and  payment  of  moneys  advanced  by  him  in 
the  purchase  of  the  State  bonds,  with  which  the  bank  debt 
was  paid,  having  furnished  Paulling  an  account  of  moneys 
advanced,  showing  the  amount  paid,  the  date  of  payment, 
and  to  whom  payment  was  made,  and  an  amount  claimed  for 
loss  on  101  bales  of  cottoji  sold  Paulliog,  all  of  which 
Creagh  claimed  as  credits.  Paulling  was  credited  wdth  the 
proceeds  of  certain  cotton  sold  by  Dickinson  <t  Eustis  and 
Boykin,  McCrea  &  Poster.  The  account  as  made  out  showed 
on  its  face  that  annual  rests  were  made  in  computing  interest 
on  the  money  advanced  by  Creagh.  Paulling  executed  four 
promissory  notes  to  Creagh  for  the  amount  due,  upon  the 
basis  of  the  account  furnished,  and  $1,000  additional  was 
included  in  each  note,  as  for  indulgence,  and  Creagh  agreed 
to  sell  to  Paulling  the  property  which  the  bank  had  conveyed 
to  him  on  payment  of  Paulling's  debt  to  the  bank.  The  first 
of  these  notes  was  payable  January  1st,  1853,  and  the  others 
yearly  thereafter. 

After  this,  A.  M.  Creagh  having  died,  M.  W.  Creagh  and 
Willie  S.  Creagh  became  his  administrators,  and,  in  the  early 
part  of  November,  1854,  demanded  security  of  Paulling  for 
the  debt.  On  the  lltli  day  of  November,  1854,  Paulling  met 
M.  W.  Creagh,  by  appointment,  at  his  house.  Here  he  met 
Lyon,  and  executed  a  deed  of  trust  upon  the  property  to  se- 
cure the  payment  of  the  notes.  This  deed  of  trust  recited 
the  transactions  of  A.  M.  Creagh  in  assuming  and  paying 
Paulling's  debt  to  the  bank ;  the  transfer  of  the  judgment 
and  conveyance  of  the  property  to  Creagh,  which  the  bank 
had  recovered  of  Paulling;  the  execution  of  the  notes  by 
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Paulling  to  Creagli,  and  the  agreement,  on  10th  June,  1852, 
to  sell  Paulling  the  property  on  payment  of  the  notes,  and  * 
provided  that  if  Paulling  did  not  pay  one-half  of  the  amount 
due  on  the  1st  of  January,  1856,  the  trustee  might  sell,  &c.; 
and,  also,  if  he  failed  to  pay  the  balance  on  the  1st  of  Jan- 
uary, 1857.  Paulling  alleged  that  he  did  not  read  over  this 
deed,  or  hear  it  read  over;  as  he  was  very  deaf,  and  was  told 
and  supposed  it  was  merely  a  transfer  of  the  bank's  lien  on 
the  property  for  the  notes.  After  the  execution  of  this  deed, 
Paulling  made  payments  on  the  notes,  and  the  matter  thus 
rested  until  January,  1857,  when  the  trustee  and  administra- 
tors, having  threatened  to  execute  the  power  of  sale  in  the 
deed  of  trust,  Paulling  filed  his  bill,  praying  an  injunction  to 
prevent  the  sale  ;  that  the  settlement  with  A.  M.  Creagh  be 
opened  and  annulled,  and  for  a  statement  of  the  account 
anew,  and  for  general  relief.  The  bill  contains  many  charges 
that  Lyon  and  A.  M.  Creagh  contrived  and  colluded  together 
to  oppress  complainant,  and  to  exact  from  him,  in  the  settle- 
ment with  the  bank,  many  items  for  which  he  was  not  liable ; 
that  the  price  paid  for  the  State  bonds  was  less  than  Creagh 
charged  in  the  account  that  the  account,  as  made  out,  was 
usurious,  and  based  on  incorrect  and  erroneous  calculation, 
failed  to  give  him  proper  credits,  and  charged  him  with  mat- 
ters for  which  he  was  not  liable,  The  bill  states  that  com- 
plainant did  not  discover  these  errors  at  the  time  Creagh 
presented  the  account,  and  "never  detected  them  until  late 
m  November,  1854,  when,  upon  a  subsequent  examination, 
he  detected  gross  errors  to  his  prejudice." 

The  record  is  voluminous,  and  much  testimony  was  taken 
on  both  sides  relative  to  the  transactions  which  the  bill  as- 
sails, but  it  is  needless  to  set  it  forth  in  detail,  as  this  court 
was  of  opinion  that  none  of  the  charges  of  fraud  or  imposi- 
tion were  sustained,  and  many  of  them  directly  disproved. 

The  chancellor  decreed  that  the  complainant  was  entitled 
to  a  reference  to  state  the  account,  and  directed  the  register 
"to  open  the  whole  account,  and  state  a  new  one,  on  the  ba- 
sis of  a  loan  of  money,"  &c.,  and  to  exclude,  among  other 
things,  the  $4,000  indulgence  money. 

On  the  coming  of  the  report  of  the  register,  made  on  the 
basis  of  the  decree,  both  parties  filed  exceptions  to  it.  In 
the  account,  as  stated  by  the  register,  the  items  of  credit 
claimed  for  loss  on  101  bales  of  cotton,  and  the  four  thou- 
sand dollars  for  indulgence  money,  were  disallowed,  and  cer- 
tain other  items  of  credit  for  amounts  paid  on  the  purchase 
of  State  bonds  were  allowed,  to  the  allowance  of  -which  the 
complainant  filed  exceptions.     The  court  overruled  these  ex- 
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ceptions,  confirmed  the  report,  and  decreed  a  foreclosure  un- 
der the  deed  of  trust  for  the  amount  thus  ascertained. 

On  the  appeal  of  Creagh's  administrators,  the  decree  di- 
recting the  whole  account  to  be  opened,  the  rejection  of  the 
credit  claimed  for  loss  on  the  101  bales  of  cotton,  and  the 
refusal  to  allow  the  $4,000  indulgence  money,  were  assigned, 
among  other  things,  for  error.  The  bound  transcript  which 
came  into  the  reporter's  hands,  does  not  contain  the  assign- 
ments of  error  on  PauUing's  appeal,  but  they  are  sufficiently 
indicated  in  the  opinion. 

Messrs.  Brooks,  Harralson  &  Egy  appeared  for  Creagh's 
administrators  on  their  appeal,  and  for  the  appellees  on 
PauUing's  appeal. 

Messrs.  Bragg  &  Thorington  appeared  for  Paulling  on  his 
appeal,  and  for  appellee  on  the  appeal  of  Creagh's  adminis- 
trator's. 

BRICKELL,  C.  J. — These  are  cross  appeals  from  a  decree 
rendered  by  the  court  of  chancery,  in  a  cause  wherein  the 
appellant,  Paulling,  was  complainant,  and  the  administrators 
of  Alexander  M.  Creagli,  deceased,  and  Francis  S.  Lyon,  were 
respondents. 

The  object  of  the  bill  is  to  open  and  set  aside  a  settlement 
of  accounts  had  between  Paulling  and  Alexander  M.  Creagh 
in  his  life,  on  allegations  of  fraud,  imposition,  errors,  omis- 
sions and  usury.  There  had  been  mutual  dealings  between 
him  and  Creagh,  of  which  an  account  was  rendered ;  he  had 
full  opportunity  of  examining,  and  full  knowledge,  or  the 
means  of  acquiring  it,  of  the  correctness  or  incorrectness  of 
the  items  composing  the  account.  The  account  w^as  closed 
by  the  execution  of  promissory  notes  for  the  balance  claimed, 
and  more  than  two  years  after  executing  them,  and  after 
Creagh's  death,  a  deed  of  trust  is  executed  to  secure  their 
payment. 

This  settlement  is  not  conclusive  on  the  complainant ;  does 
not  estop  him  fi-om  being  relieved  in  equity  from  any  fraud 
or  imposition  which  may  have  been  practiced  on  him  in 
making  it ;  or  from  obtaining  the  correction  of  any  errors  or 
omissions  which  may  be  found  to  have  entered  into  it.  A 
court  of  equity  has  ample  authority  to  open  and  re-examine 
an  account  stated,  if  there  has  been  mistake,  accident,  fraud 
or  undue  advantage,  by  which  the  account  is  vitiated  and  the 
balance  incorrectly  fixed. — 1  Story  Eq.  §  523.  The  jurisdic- 
tion is  cautiously  exercised ;  only  on  clear  and  precise  alle- 
gations, supported  by  proof,  of  fraud,  undue  advantage,  acci- 
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dent  or  mistake.— 1  Story  Eq.  §§  523-27  ;  1  Dan.  Ch.  Pr.  371 ; 
Langdon  v.  Roane,  6  Ala.  527  ;  Cowan  v.  Jones,  27  Ala.  325  ; 
Drew  V.  Power,  1  Sch.  &  Lef.  192.  When  fraud  or  undue 
advantage  distinctly  appears,  infecting  the  whole  account,  the 
settlement  will  be  annulled  in  toto,  and  the  parties  remitted 
to  an  accounting  as  if  it  had  not  been  made. — Barroicn  v. 
Rhinelander,  1  Johns.  Ch.  550 ;  Vernon  v.  Vaudry,  2  Atkins, 
119  ;  Wharton  v.  May,  5  Ves.  27;  Farnam  v.  Brooks,  9  Pick. 
212  ;  Batizeur  v.  Wyman,  1  McC.  Ch.  161,  "When  errors  or 
mistakes  only  are  shown,  or  when  "the  fraud  or  imposition 
is  not  shown  to  affect  or  stain  all  the  items  of  the  transac- 
tion," the  settlement  will  not  be  vacated  entirely,  but  the 
party  complaining  will  be  allowed  to  surcharge  and  falsify 
the  account. — 1  Story's  Eq.  §  623.  If  a  confidential  relation 
exists  between  the  parties,  or  the  one  is  by  force  of  circum- 
stances peculiarly  subject  to  imposition  from  the  other,  the 
transactions  will  be  closely  and  jealously  scrutinized,  and 
settlements  had  between  them,  whereby  a  balance  is  found 
due  from  the  one  reposing  confidence  or  subject  to  imposi- 
tion, will  be  more  readily  opened  than  a  settlement  between 
those  dealing  with  each  other  at  "  arm's  length." 

When  no  fraud  or  imposition  is  shown,  only  errors  or 
omissions,  the  court  confines  itself  to  the  correction  of  these, 
and  as  to  these  the  onus  prohandi  rests  on  the  party  complain- 
ing of  them. — Pitt  v.  Chalmondely,  2  Ves.  sr.  565 ;  1  Story's 
Eq.  §525;  Langdon  v.  Poane,  supra;  Coivan  v.  Jones,  supra. 
As  is  said  by  the  Master  of  the  EoUs  in  Broicnell  v.  Broivnell, 
2  Brown's  Ch.  62,  "  the  laboring  oar  is  upon  the  party  call- 
ing for  the  account."  Or,  as  it  was  expressed  by  Chief  Jus- 
tice Maeshall,  "the  whole  labor  of  proof  lies  upon  the  party 
objecting  to  the  account,  and  errors  which  he  does  not  plainly 
establish  can  not  be  supposed  to  exist." — Chopped elaine  v. 
Dechenaux,  4  Cranch,  309.  In  Dreiu  v.  Poiver,  supra,  it  was 
said  by  Lord  Eedesdale,  "one  rule  material  to  observe  in  all 
cases  of  account  is,  that  where  there  has  been  a  settlement 
of  accounts  and  either  the  account  has  been  signed  or  a 
security  taken  on  the  footing  of  the  account,  a  court  of  equity 
does  not  open  that  transaction  and  throw  it  again  between 
the  parties  as  if  no  such  transaction  had  happened,  unless 
the  evidence  which  is  produced  (and  that  evidence  founded 
on  charges  in  the  bill)  shows  the  whole  transaction  to  be  so 
iniquitous  that  it  ought  not  be  brought  forward  at  all  to 
affect  the  party  sought  to  be  bound.  If  the  account  im- 
peached be  a  settled  account,  or  if  an  instrument  has  been 
executed  on  the  foot  of  it,  the  court  expects  that  the  errors 
should  be  specified  in  the  bill  and  proved  as  specified ;  other- 
wise it  would  be  easy  to  overturn  the  fairest  accounts  and 
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those  settled  in  the  most  solemn  manner  when  there  happens 
to  be  any  complication  in  their  nature."  When  an  account 
is  stated  and  settled  by  the  giving  an  independent  security, 
that  security  becomes  prima  facie  a  debt  owing  according 
to  its  terms.  It  can  not  be  overturned  on  merely  doubtful 
or  probable  testimony  that  errors  intervened  in  the  accounts 
which  were  settled,  without  imparting  to  all  business  trans- 
actions insecurity  and  uncertainty.  In  this  case,  the  com- 
plainant produces  the  account  he  avers  was  rendered  him  by 
Creagh,  and  which  was  settled  and  closed  by  his  execution 
to  Creagh  of  four  several  promissory  notes,  for  the  security 
of  the  payment  of  which,  after  Creagh's  death  and  more  than 
two  years  after  the  settlement,  lie  deliberately  executed  a 
deed  of  trust  to  the  defendant  Lyon.  Near  five  years  elapsed 
after  the  settlement  and  the  giving  of  the  notes,  and  more 
than  two  years  after  the  execution  of  the  deed  of  trust,  be- 
fore he  makes  any  complaint  of  the  settlement  or  of  the  in- 
correctness of  the  account.  In  the  meantime  he  makes 
payments  on  the  notes,  and  they  have  all  become  due  and 
payable,  and  the  deed  of  trust  executed  for  their  security 
subject  to  be  closed. 

The  complainant  was  not  of  doubtful  capacity,  but  of  more 
than  ordinary  intelligence,  experienced  in  business  transac- 
tions, fully  capable  of  detecting  any  errors  or  omissions 
which  may  have  intervened  in  the  settlement.  The  account 
was  in  his  possession,  doubtless  often  examined  by  him,  and 
he  had  full  opportunities  of  inquiring  into  its  correctness  in 
any  and  every  respect.  The  items  composing  it  are  few,  and 
all  but  three,  relating  to  transactions  immediately  with  the 
complainant  of  such  recent  date,  that  on  the  mere  statement 
of  them  he  knew  whether  they  were  correct  or  incorrect.  Of 
the  three  items  not  relating  to  transactions  with  him,  two 
are  stated  to  be  for  money  paid  W.  K.  Hallett  and  one  for 
money  paid  Branch  Bank  of  Mobile.  The  complainant,  by 
a  simple  inquiry  of  Hallett  and  of  the  Bank,  could  have  as- 
certained whether  these  items  were  correct,  if  he  had  doubted 
their  correctness.  In  all  cases  of  this  kind  it  is  material  to 
consider  the  character  of  the  accounts,  whether  they  are 
complicated,  consist  of  various  items,  have  been  running  for 
a  long  time,  refer  to  matters  of  which  the  party  found  in- 
debted could  not  have  full  knowledge  ;  when,  as  in  this  case, 
the  account  is  simple,  of  but  few  items,  in  reference  to  which 
the  party  found  indebted  had  full  knowledge  or  every  facility 
for  obtaining  it,  there  ought  to  be  gi-eater  reluctance  in  dis- 
turbing a  settlement,  especially  after  the  death  of  the  party 
to  be  affected.  If  the  law  were  otherwise,  there  could  be  but 
little  reliance  on  settlements  voluntarily  and  deliberately  made. 
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The  bill  abounds  with  most  serious  allegations  of  fraud 
and  imposition  practiced  on  the  complainant  prior  and  sub- 
sequent to  the  settlement.  It  is  not  certain  these  frauds  and 
impositions,  if  they  existed,  can  be  deemed  to  have  affected 
the  settlement.  It  is  enough  to  say,  however,  in  reference 
to  these  allegations  that  they  are  positively  denied,  and  either 
directly  disproved  or  are  without  a  scintilla  of  evidence  to 
sustain  them.  These  allegatiohs  not  being  proved,  no  ground 
exists  for  setting  aside  the  settlement  and  opening  the  ac- 
count. The  account  must  stand,  subject  to  the  correction 
of  such  errors  and  omissions  as  may  be  distinctly  and  clearly 
shown. 

The  first  error  complained  of  is,  that  in  stating  the  account 
annual  rests  were  made  in  computing  interest  on  moneys  by 
Creagh  advanced  to  complainant,  which  it  is  insisted  was 
grossly  erroneous,  unjust  and  usurious.  This  mode  of  com- 
puting interest  is  apparent  on  the  face  of  the  account,  dis- 
coverable on  a  casual  inspection  of  it.  True,  the  complain- 
ant avers  his  ignorance  of  it,  and  that  he  did  not  discover  it, 
nor  any  of  the  other  errors  or  omissions  of  which  he  com- 
plains, until  late  in  November,  1854.  The  allegation  is  very 
general,  easily  made,  difficult  of  disproof,  except  by  evidence 
of  facts  and  circumstances,  from  which  knowledge  is  inferri- 
ble. If  the  fact  be  as  averred,  the  complainant  should  have 
gone  farther  and  shown  some  fact  which  could  have  reason- 
ably have  superinduced  his  ignorance — what  it  was  aroused 
his  suspicions  and  quickened  his  diligence  in  examining  and 
inquiring  into  the  correctness  of  the  accounts  and  the  settle- 
ment. An  allegation  of  ignorance  of  material  facts,  and  of 
subsequent  discovery,  not  thus  specific  and  proved,  can  not 
be  accepted  to  relieve  from  the  imputation  of  laches,  when 
laches  is  material ;  or  to  weaken  the  presumption  of  knowl- 
edge, when  that  is  the  legitimate  inference  from  established 
facts. — Fisher  v.  Boody,  1  Curt.  218 ;  Carr  v.  Hilton,  lb.  390 ; 
Stearnes  v.  Page,  1  Story,  204,  (S.  C.  7  How.  829),  Farnum  v. 
Brooks,  9  Pick.  212 ;  Martin  v.  Branch  Bank  Decatur,  31  Ala. 
115.  Having  this  account  in  his  possession  for  more  than 
two  years  after  the  settlement,  with  opportunity  for  its  ex- 
amination— the  items  being  few,  of  recent  date,  and  all  such 
as  the  complainant  either  knew  or  had  full  opportunity  of 
ascertaining  to  be  correct,  the  admission  of  its  correctness, 
express  and  implied,  by  the  settlement,  and  the  giving  of  the 
notes,  can  not  be  weakened  by  a  mere  general  averment  of 
ignorance  and  subsequent  discovery  of  errors  or  omissions. 
When  the  complainant  accepted  the  account,  -wdth  its  com- 
putations of  interest,  and  for  a  balance  found  due,  increased 
by  these  computations,  gave  his  promissory  notes,  it  must 

Vol.  Liv. 
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be  taken  that  lie  assented  to  the  mode  in  which  the  interest 
was  computed  and  promised  to  pay  according  to  it.  If  the 
agreement  was  usurious,  or  not  supported  by  a  considera- 
tion, it  is  not  binding.  As  a  mere  incident,  interest  on  inter- 
est is  not  allowed  or  recoverable.  ■  A  promise  to  pay  it  is  not 
however,  usurious  or  illegal,  or  without  consideration,  and 
the  weight  of  authority  is,  perhaps,  in  favor  of  the  validity 
of  the  promise  to  pay  it,  at  law,  whether  made  at  or  subse- 
quent to  the  original  contract. — 1  Am.  Lead.  Cases,  G50.  The 
claim  to  such  interest  is  generally  regarded  by  all  the  author- 
ities as  founded  in  justice,  and  a  note  or  other  security  given 
for  it,  after  it  has  accrued,  will  be  sustained  and  enforced. — 
lb.  561.  Accounts  may  be  legally  settled  on  the  basis  of  such 
interest,  and  an  express  promise  to  pay  the  balance  is  valid 
and  binding. — lb.  In  the  case  of  Eslava  v.  Lepetre,  21  Ala. 
530,  it  is  said:  "AVhen  interest  has  once  accrued  due,  it  be- 
comes a  debt.  There  is  no  longer,  therefore,  any  objection 
to  an  agreement  infer  partes,  that  it  shall  be  considered  prin- 
cipal, and  thenceforth  carry  interest." 

In  equity,  an  agreement  made  at  the  time  of  the  original 
contract,  to  pay  interest  on  interest,  is  discountenanced  and 
will  not  be  enforced,  not  because  in  itself  it  is  usurious  or 
illegal,  but  because  it  is  deemed  oppressive  and  tends  to 
'usury.  "Interest  upon  interest,"  says  Chancellor  Kent, 
"promptly  and  incessantly  accruing,  would,  as  a  general  rule, 
become  harsh  and  oppressive.  Debt  would  accumulate  with 
a  rapidity  beyond  all  ordinary  calculation  and  endurance. 
Common  business  can  not  sustain  such  overwhelming  accu- 
mulation. It  would  tend  also  to  inflame  the  avarice  and 
harden  the  heart  of  the  creditor.  Some  alloAvance  must  be 
made  for  the  indolence  of  mankind,  and  the  casualties  and 
delays  incident  to  the  best  regulated  industry ;  and  the  law 
is  reasonable  and  humane,  which  gives  to  the  debtor's  in- 
firmity or  want  of  precise  punctuality,  some  relief,  in  the 
same  infirmity  of  the  creditor.  If  the  one  does  not  pay  his 
interest  to  the  uttermost  farthing,  at  the  very  moment  it  falls 
due,  the  other  will  equally  fail  to  demand  it  with  punctuality. 
He  can,  however,  demand  it  and  turn  it  into  principal  when 
he  pleases;  and  we  may  safely  leave  this  benefit  to  rest 
upon  his  own  vigilance  or  his  own  indulgence." — Connecticxf 
V.  Jackson,  1  Johns.  Ch.  17.  In  this  case  is  clearly  stated 
the  rule,  supported  by  authorit}',  that  when  there  is  a  settle- 
ment of  accounts  between  parties,  or  an  agreement  for  that 
purpose,  after  the  original  debt  has  become  due,  or  after 
the  interest  has  become  due,  interest  on  interest  will  bo 
allowed  in  equity. — 1  Am.  Lead.  Cases,  651.  In  the  case  of 
Eslava  v.  Le/Hjtre,  supra,  while  it  Avas  declared  an  agreement 
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between  mortgagor  and  mortgagee,  made  cotemporaneously 
with  the  mortgage  debt,  that  interest  as  it  became  due 
should  be  converted  into  principal,  was  oppressive  and  unjust 
as  tending  to  usury,  and  would  not  be  enforced  in  equity ; 
yet,  after  interest  had  accrued  and  become  a  debt,  a  subse- 
quent agreement  converting  it  into  principal,  bearing  ijiter- 
est,  was  valid  and  would  be  supported.  The  interest  having 
run  in  arrear,  rests  were  made  in  the  mortgagee's  account  of 
arrears  from  time  to  time,  and  finally  a  general  account  of  all 
arrears,  made  on  the  basis  of  such  rests,  was  stated  between 
the  mortgagor  and  mortgagee,  followed  by  an  express  prom- 
ise and  an  independent  security  for  its  payment^  which  was 
supported  in  equity.  It  follows,  there  is  no  foundation  for 
the  complaint  that  the  account  stated  between  PauUing  and 
Creagh  is  erroneous  or  unjust,  or  usurious,  because  of  the 
mode  in  which  the  interest  was  computed.  The  interest  had 
accrued,  was  a  debt  due,  and  could  be  as  it  was  by  the  agree- 
ment of  the  parties,  converted  into  principal,  bearing  inter- 
est 

The  next  item  of  the  account  averred  to  be  erroneous  and 
an  improper  charge  against  the  complainant,  is  of  $1,505.16, 
for  loss  on  101  bales  of  cotton.  The  inquiry  is  not,  as  seems 
to  have  been  supposed  in  the  court  of  chancery  and  as  has 
been  argued  here,  whether  the  respondents,  by  evidence  inde- 
pendent and  distinct  from  Paulling's  repeated  admissions  of 
the  correctness  of  the  account,  have  shown  this  item  is  a 
proper  charge.  The  "laboring  oar"  is  on  Paulling,  by  evi- 
dence of  its  incorrectness,  to  show  that  his  admissions  were 
inadvertent  or  founded  in  mistake.  It  is  manifest  there  was 
a  sale  of  cotton  by  Creagh  to  Paulling,  but  on  what  terms  is 
not  disclosed,  further  than  by  the  statement  in  the  eighteenth 
paragraph  of  the  original  bill,  that  it  was  at  eight  cents  per 
pound.  It  also  appears  from  the  testimony  of  Marshall,  that 
he  received  from  Creagh  101  bales  of  cotton  to  be  sold  for 
account  of  complainant,  which  were  sold  and  the  proceeds 
of  sale  paid  to  Creagh — that  the  complainant  made  inquiries 
of  him  and  obtained  from  his  books  the  amount  of  the  pro- 
ceeds of  sale  Creagh  had  received.  This  whole  matter  was 
capable  of  full  explanation  by  the  complainant,  if  there  be 
error  in  it.  None  has  been  given,  which  lessens  the  force  of 
his  repeated  admissions  of  the  correctness  of  this  item  and 
its  rejection  as  a  proper  charge  in  the  account  was  error. 

The  remaining  items  of  the  account,  the  correctness  of 
which  are  disputed,  consist  of  charges  for  moneys  paid  for 
"State  bonds,"  and  money  paid  the  Branch  Bank  at  Mobile, 
for  the  complainant.     Independent  of  the  admissions  made 

by  the  complainant  of  the  correctness  of  these  items,  there 
Vol.  liv. 
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is  no  room  for  doubt  on  the  other  evidence  that  they  are  just 
and  proper.  Nor  has  the  complainant  shown  by  satisfactory 
evidence  he  was  entitled  to  any  credit  not  included  in  the 
account. 

A  radical  error  pervading  the  interlocutory  decrees  and 
the  final  decree,  was  in  opening  and  stating  anew  the  account 
the  parties  settled.  In  the  most  favorable  aspect  of  the 
case  for  the  complainant,  he  was  entitled  only  to  surcharge 
and  falsify  the  account.  No  fraud  or  imposition  being  shown, 
the  whole  right  to  relief,  so  far  as  the  matters  embraced  in 
the  account  are  involved,  being  dependent  on  proof  made  by 
the  complainant  of  errors  or  omissions  existing  in  it,  the 
account  should  have  been  taken  and  established  as  a  stated 
account.  If  an  omission  of  credit  was  shown,  it  should  have 
been  added ;  or  if  an  improper  charge  was  found,  it  should 
have  been  deducted,  leaving  the  account  in  aU  other  respects 
intact. — 1  Dan.  Ch.  Pr.  §  6678.  Into  this  error  the  court  of 
chancery  was  induced,  doubtless,  by  the  opinion  profiounced 
in  this  cause  when  it  was  here  at  a  former  term.  From  that 
opinion  we  are  constrained  to  dissent.  It  does  not  seem  to 
us  supported  by  the  evidence,  or  in  accordance  with  well 
established  legal  principles.  The  statute  (R.  C.  §  3510,)  com- 
pels us  to  depart  from  it  and  to  render  judgment  according 
to  the  law,  as  we  believe  it  should  have  been  originall}'  de- 
clared. That  opinion  denies  the  settlement  the  parties  had 
made — the  complainant's  acquiescence  in  it — his  recognition 
of  it,  not  only  by  payments  on  the  notes,  but  by  the  deed  of 
trust,  which  approaches  very  near,  if  it  is  not  in  fact,  a  con- 
firmation of  it,  all  force  or  validity.  It  seems  the  court  re- 
garded the  parties  as  standing  in  relations  of  confidence — 
that  Creagh  was  PauUing's  trustee  or  agent,  or  confidential 
friend,  to  aid  him  in  extrication  from  his  pecuniary  embar- 
rassments. The  confidence  reposed,  and  that  confidence  was 
kept,  was  that  Creagh  would  advance  the  money  necessary 
to  relieve  the  property  of  Paulling  from  the  claim  of  the  bank, 
and  by  indulgence  enable  him,  if  possible,  to  repay  the  money 
and  retain  the  property.  The  relation  was  the  ordinary  one 
of  debtor  and  creditor,  the  creditor  having  security  for  his 
debt.  All  the  transactions,  so  far  as  foimd  in  the  record,  are 
free  from  the  slightest  trace  of  fraud  or  imposition,  and  we 
can  scarcely  conceive  of  a  more  dangerous  precedent  than 
that  which  would  be  established,  if  a  settlement  deliberately 
made,  acquiesced  in,  recognized,  standing  for  several  years, 
should  after  the  death  of  one  of  the  parties,  be  opened  and 
annulled  without  proof  of  actual  fraud  or  imposition.  Indeed 
the  evidence,  so  far  from  proving  or  tending  to  ])rove  fraud 
or  im23osition,  impresses  us  with  the  conviction  Creagh  was 
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a  lenient,  indulgent  creditor,  becoming  ^uch  at  the  solicita- 
tion of  the  complainant,  when  others  had  refused  to  aid  him, 
and  he  was  in  peril  for  the  want  of  pecuniary  assistance,  of 
losing  a  large  and  valuable  real  and  personal  estate.  No 
advantage  was  taken  of  the  necessities  of  the  complainant, 
no  effort  to  oppress  him,  or  to  hinder  him  in  acquiring  the 
property  he  was  anxious  to  save.  Security  for  the  payment 
of  the  debt,  by  the  title  of  the  property  held  by  the  bank, 
was  all  that  was  required  of  him.  Such  was  certainly  the 
complainant's  own  view,  long  after  the  settlement,  and  when, 
it  is  not  too  much  to  say,  he  either  knew  or  was  negligent  in 
not  having  full  knowledge  of  all  the  matters  now  the  subject 
of  complaint,  and  when  free  from  all  influence  Creagh  could 
exert.  Not  only  his  verbal  declarations  to  some  of  the  wit- 
nesses, expressive  of  his  gratitude  to  Creagh,  but  the  indorse- 
ment in  writing  made  and  signed  by  him  on  one  of  the  mem- 
oranda (now  produced  by  him)  used  in  the  settlement,  by 
which  he  enjoins  his  personal  representatives  and  his  chil- 
dren "faithfully  to  pay  the  debt,"  are  conclusive  evidence 
such  was  his  view. 

"We  think  it  satisfactorily  appears,  that  to  each  of  the 
notes  executed  by  the  complainant,  was  added  the  sum  of 
one  thousand  dollars,  in  excess  of  legal  interest.  This  is  the 
item  of  $4,000  stated,  not  in  the  account  which  was  settled, 
but  in  the  memorandum  last  referred  to,  as  for  indulgence. 
Being  an  excess  of  legal  interest,  though  the  complainant 
voluntarily  promised  its  payment,  and  repeated  the  promise, 
and  on  the  paper  showing  it,  made  the  indorsement  request- 
ing his  personal  representatives  and  his  children,  in  the  event 
of  his  death,  to  pay  it,  it  is  usurious  and  its  recovery  forbid- 
den by  the  statute.  The  complainant  was  entitled  to  its 
deduction  from  the  notes.  That  deduction  being  made,  the 
notes  must  remain  as  valid  debts,  on  which  the  complainant 
is  entitled  to  credits  only  for  payments  made  after  their  exe- 
cution. On  this  basis  the  court  should  order  an  account 
taken,  and  in  taking  such  account  the  computations  of  inter- 
est should  be  made  according  to  the  statute,  and  not  accord- 
ing to  the  mode  prescribed  in  the  former  opinion.  For  the 
balance  found  due  from  the  complainant,  a  decree  should  be 
rendered  in  favor  of  the  administrators  of  Creagh,  and  a  sale 
of  such  of  the  property  embraced  in  the  deed  to  Lyon  as  has 
not  perislied,  should  be  ordered  for  its  payment.  The  costs 
should  be  taxed  against  the  complainant.  The  only  relief  to 
which  he  is  entitled,  is  from  this  item  of  usurious  interest, 
of  which  he  gave  the  administrators  no  information,  and  did 
not  request  or  claim  its  deduction  before  filing  his  bill. 

On  the  assignments  of  error  by  PauUing,  the  decree  could 
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not  be  disturbed.  But  on  the  assignments  by  Creagli's  ad- 
ministrators, the  decree  must  be  reversed  and  the  cause 
remanded  for  proceedings  in  conformity  to  this  opinion. 
The  costs  of  each  appeal  must  be  taxed  against  PauUiug. 


Harwood,  Adni'r,  v.  Harper  et  al. 

Final  Settlement  of  Administration. 

1.  Skiiule  of  limitations ;  what  removes  har  of. — Prior  to  the  Code,  a  partial 
payment  made  before  the  bar  of  the  statute  of  limitations  was  perfect,  would 
prevent  its  running,  and  would  remove  the  bar,  if  complete;  but  since  the 
Code,  a  partial  payment  will  not  remove  the  bar  after  it  has  attached. 

2.  Administrator ;  njM  of  to  rekiinfcn-  dd>t  haired  by  statute. — An  executor  or 
administrator  may  retain,  out  of  personal  assets,  for  a  just  debt  due  liinisclf, 
though  it  be  barred;  but  he  cannot  revive  a  debt  already  barred,  or  retain  for 
it,  so  as  to  affect  the  devise  or  descent  of  real  estate. 

3.  Sctme;  when  Vecomes  owner  of  debt  due  estate. — Where  an  executor  or  ad- 
ministrator, failing  to  collect  a  note  due  the  estate,  is  charged  with  the  amount 
on  tiual  settlement  of  the  administration,  the  note  is  not  thereby  extinguished, 
but  becomes  his  individual  property. 

4.  Same. — Where  a- note  due  an  estate  is  thus  acquired  by  the  executor,  and 
he  seeks  to  retain  for  it  on  his  administration  of  the  estate  of  the  miaker  of  the 
note,  legatees  of  the  latter  cannot  raise  any  question  as  to  the  distribution  of 
the  amount  on  the  settlement  of  the  first  estate,  or  assail  the  correctness  of  a 
decree  then  rendered  ascertaining  a  balance  in  his  favor. 

5.  Payment  of  note ;  what  admissible  to  show- — An  executor's  deed  reciting  a 
sale  of  his  testator's  land,  under  order  of  the  probate  court,  on  a  credit,  and 
that  the  convej'auce  to  the  purchaser  was  afterwards  made  under  the  order  of 
that  court,  although  it  does  not  acknowledge  payment,  has  a  tendency,  how- 
ever slight  it  may  be,  to  show  payment  of  the  purchase  money,  and  is  admis- 
sible evidence  on  an  issue  as  to  such  paj-ment. 

6.  Some  ;  wlmt  inadmissible.— 'Evidence  of  the  husband  of  a  surety  upon  a 
note  executed  by  her  mother  to  a  son,  in  payment  of  lands  sold  by  him  as  ex- 
ecutor, to  the  effect  that  witness  had  not  been  notified  of  the  existence  of  the 
note  during  the  life  of  the  principal,  is  not  admissible  evidence  to  show  that 
the  note  had  been  paid;  especially  when  there  was  no  inability  of  the  principal 
to  pay,  and  the  son,  with  whom  she  lived  on  intimate  and  confidential  rela- 
tions, looked  to  her  alone  for  payment. 

i7.  lievised  Code,  §  27(i4  of;  competency  of  witness  under. — On  final  settlement 
f  an  administration,  a  legatee  or  distributee  contesting  the  settlement,  is  not 
a  competent  witness,  on  her  own  behalf,  under  section  270-1  of  the  llevised 
Code,  to  prove  that  the  decedent  made  a  loan  to  the  administrator,  and  there- 
by charge  him  with  tlic  amount. 

8.  Probate  court,  decree  of,  on  farts ;  when  di.'ituj'ljed  on  rrp/fm/.  — The  decree 
of  the  probate  court  on  issues  of  fact  arising  on  settlement  of  administrations, 
will  not  be  reversed  unless  it  is  manifestly  wrong;  but  where  illegal  evidence 
is  admitted,  the  presumption  of  injury  arises,  compelling  a  reversal,  imless 
th-^  remaining  evidence  is  without  conflict,  and  sui^port"-'  the  judgment. 

Appeal  from  Probate  Court  of  Sumter. 

This  was  an  appeal  by  Samuel  B.  M.  Harwood,  from  a  de- 
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cree  rendered  by  the  probate  court  on  his  final  settlement, 
as  administrator  cum  testamento  annexo  of  the  estate  of.  Eliza- 
beth D.  Harwood,  on  the  14th  day  of  September,  1874  His 
settlement  was  contested  by  the  heirs  and  legatees. 

Samuel  B.,  the  appellant,  had  been  executor  of  his  father, 
S.  M.  Harwood,  deceased,  and  said  Elizabeth  was  his  mother. 

Among  the  credits  claimed  by  appellant  was  the  amount 
due  upon  a  note  given  by  Elizabeth  to  appellant,  as  execu- 
tor, for  lands  of  said  Samuel  Harwood,  deceased,  sold  under 
order  of  the  probate  court.  This  note  was  dated  June  6th, 
1859,  payable  twelve  months  after  date,  signed  by  the  testa- 
trix and  two  of  her  children  (contestants  in  this  case),  as  her 
sureties.  On  it  was  endorsed  by  appellant  a  credit  for  $500, 
received  July  27th,  1871. 

The  allowance  of  the  note  was  objected  to  on  the  grounds 
that  it  was  barred  by  the  statute  of  limitations,  and  had,  in 
fact,  been  paid ;  and  it  was  alleged  that  the  credit  endorsed 
thereon,  was,  in  fact,  a  loan  of  money  to  him  by  the  testa- 
trix, for  which  he  was  justly  chargeable. 

The  exact  date  of  the  death  of  said  Elizabeth  is  not  shown, 
though  a  witness  testified  that  she  died  in  the  latter  part  of 
the  year  1871.  The  execution  of  the  note  w^as  not  denied, 
nor  that  it  was  given  for  lands  of  S.  M.  Harwood,  which 
appellant  sold  as  executor.  It  was  claimed,  however,  that 
the  note  had  been  in  fact  paid. 

It  appears  from  appellant's  testimony,  as  well  as  fi'om  the 
record  of  his  final  settlement  of  his  father's  estate,  made  in 
the  year  1860,  that  the  note  not  having  been  paid,  was 
charged  to  him  in  the  account,  and  that  upon  his  final  set- 
tlement, that  estate  was  indebted  to  him  in  a  small  amount. 
Appellant  testified  that  on  that  settlement,  after  the  amount 
of  the  note  was  charged  against  him,  it  was  turned  over  to 
him  as  his  individual  property,  and  he  had  ever  since  held  it 
as  such,  and  nothing  had  ever  been  paid  on  it  except  the 
$500  endorsed  as  a  credit  thereon.  Upon  this  testimony 
and  the  introduction  of  the  note,  appellant  rested. 

Upon  cross  examination  appellant  was  asked  :  "  Did  you 
distribute  the  money  mentioned  in  the  note?"  Appellant 
objected  to  this  question,  but  his  objection  was  overruled, 
and  the  court  compelled  him  to  answer,  and  he  excepted. 
Witness  having  answered  that  the  estate  was  indebted  to 
liim,  the  contestants  asked  how  the  indebtedness  arose. 
The  appellant  objected  to  this  question,  but  his  objection  was 
overruled  and  he  excepted.  The  contestants  Vhen  ofi"ered  in 
evidence  the  petition  for  the  sale  of  S.  M.  Harwood' s  lands ; 
also  his  will ;  the  report  of  the  sale  of  the  lands  ;  the  report 
of  the  distribution  of  negroes ;  the  report  of  the  assignment 
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of  the  dwelling  house  to  testatrix,  the  widow  of  S.  M.  Har- 
wood ;  the  deed  made  by  appellant  to  testatrix  for  the  land ; 
also  a  deed  made  by  Elizabeth  Harwood  to  appellant,  dated 
21st  September,  1860 ;  also  a  deed  of  Samuel  B.  M.  Har- 
wood and  his  wife,  to  said  Elizabeth,  dated  the  31st  day  of 
Mav,  1859 ;  and  also  the  will  of  said  Elizabeth. 

The  bill  of  exceptions  recites  that  '*  to  the  introduction  of 
each  of  these  papers,  as  severally  offered,  the  administrator 
severally  objected,  and  each  of  said  several  objections  was 
severally  overruled,  and  the  papers  introduced  in  evidence, 
and  the  administrator  severally  excepted." 

The  deed  made  by  Harwood,  as  executor,  to  said  Eliz- 
abeth, of  the  lands  sold  her,  belonging  to  the  estate  of 
S.  M.  Harwood,  recited  the  sale  under  the  order  of  the  pro- 
bate court,  and  her  purchase  on  the  6th  of  June,  1859,  for 
fifteen  hundred  and  seventy  dollars,  payable  one  year  there- 
after, with  interest  from  date ;  and  that  afterwards,  on  the 
10th  day  of  September,  1860,  the  probate  court  made  an  or- 
der directing  him  to  convey  title  to  the  said  Elizabeth. 

The  deed  from  Elizabeth  to  the  appellant,  dated  Septem- 
ber 21st,  1860,  recites  that  it  was  made  in  consideration  of 
appellant's  having  "  assigned  and  delivered  to  her  E.  A. 
Boberts'  and  Elisha  Lacy's  bond  for  title  for  a  certain  parcel 
of  land,  in  the  town  of  Gainesville,"  and  for  the  further  con- 
sideration that  appellant  should  pay  the  balance  of  the  pur- 
chase money  due  on  said  lands  when  the  same  fell  due." 

The  contestants  then  introduced  Dr.  Pearson,  the  husband 
of  Cordelia,  who  was  one  of  the  contestants,  and  a  surety  on 
the  note  in  question,  and  asked  "  if  he  had  ever  been  notified 
about  his  wife's  being  surety  on  note."  Appellant  objected 
to  this  question,  but  his  objection  was  overruled,  and  he  ex- 
cepted. The  witness  testified  that  the  note  was  never  pre- 
sented to  him  or  wife.  He  further  testified,  against  the  ob- 
jection and  exception  of  the  appellant,  that  "  not  until  after 
testatrix's  death  had  he  heard  that  appellant  had  the  note. 
The  witness  then  testified  to  a  conversation  between  himself 
and  appellant,  some  three  or  four  months  after  testatrix's 
death."  Contestants  proposed  to  re-examine  the  witness ; 
the  appellant  objected ;  his  objection  was  overruled,  and  ap- 
pellant excepted.  Elizabetli  Harper,  another  contestant,  tes- 
tified that  she  "  never  heard  appellant  say  anything  of  his 
mother's  indebtedness  to  him."  She  was  then  asked  if  she 
had  ever  heard  appellant  "  say  that  testatrix  did  not  owe 
him  anything?"  This  question  was  objected  to,  as  leading. 
The  objection  was  overruled  and  appellant  excepted.  The 
witness  then  testified,  that  she  had  heard  him  say  "  he  did 
not  have  a  scratch  of  a  pen  against  her."     This  was  just  af- 

(42) 


C62  SUPREME  COURT  [i>cc.  Tcin», 

[Harwood,  Adm'r,  v.  Harper  et  aL] 

ter  the  contract,  about  the  exchange  of  places.  Witness  con- 
tinued as  follows  :  "  I  am  now  living  on  the  place  for  which 
my  mother  exchanged."  The  question  was  then  asked,  "Do 
you  know  anything  of  any  money  transactions  between  him 
and  her  ?"  The  question  was  objected  to,  on  the  ground 
that  witness  was  a  party  to  the  settlement,  and  a  legatee  and 
devisee  under  the  will  of  the  deceased  whose  estate  was  be- 
ing settled,  which  facts  were  admitted.  The  objection  was 
overruled,  the  question  answered,  and  the  appellant  excepted. 
The  witness  then  testified,  that  appellant  borrowed  $500  in 
gold  from  testatrix,  in  July,  1871. 

Contestants  next  introduced  James  E.  Hart,  another  con- 
testant, who  testified  that  he  was  intimate  with  appellant, 
and  that  he  (appellant)  resided  on  the  lands  of  his  father ; 
that  there  was  no  change  of  possession  after  the  sale.  "Mrs. 
Harwood  hved  on  the  old  home  place  until  1860.  She  had 
thirty-one  acres  of  land  allotted  to  her  under  her  husband's 
will.  Appellant  came  to  me  in  Gainesville  and  said  he  wished 
to  consult  about  buying  the  Roberts  place,  and  that  ho 
wanted  to  exchange  the  house  and  lot  in  Gainesville  for  the 
thirty-one  acres  of  his  mother.  Afterwards  Mrs.  Harwood 
(testatrix)  moved  in,  and  appellant  moved  out."  The  appel- 
lant "  objected  to  any  conversation,  or  oral  proof,  as  to  the 
consideration  of  the  exchange  of  lands,  in  contravention  of 
the  deed  which  contestants  had  already  introduced ;"  but  the 
objection  was  overruled,  and  the  statement  as  to  the  purpose 
of  the  trade  was  introduced  in  evidence,  and  appellant  ex- 
cepted. 

The  appellant  then  introduced  the  depositions  of  a  witness 
proving  the  declarations  of  the  testatrix,  about  the  year  1868, 
to  the  effect  that  she  owed  the  note  in  question,  and  did  not 
know  how  she  could  pay  it  unless  she  sold  her  house  and 
lot.  Appellant  then  testified  about  the  five  hundred  dollars, 
and  that  it  was  paid  as  a  credit  on  the  note. 

Much  testimony  was  introduced,  and  in  many  respects 
conflicting,  as  to  whether  the  note  was  not  paid  by  certain 
dealings  and  transacrtions  between  the  appellant  and  the  tes- 
tatrix during  her  life  ;  but  it  is  unnecessary,  in  the  view  the 
court  took  of  the  case,  to  set  it  out. 

The  court  refused  to  allow  the  credit  for  the  note,  and 
charged  appellant  with  the  five  hundred  dollars,  as  for  so 
much  money  borrowed  from  the  testatrix. 

The  refusal  to  allow  the  amount  due  on  the  note,  charging 
appellant  with  the  $500,  and  the  various  rulings  to  which  ex- 
ceptions were  reserved,  are  now  assigned  as  error. 

Snedicor  &  CocKRELL,  for  appellant. — The  executor  under 
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the  facts  had  the  right  to  retain  for  the  debt  evidenced  by 
testatrix's  note. — Milan  v,  Ragland,  19  Ala.  85 ;  36  Ala.  117  ; 
8  Ala.  552.  When  appellant  accounted  for  the  note,  he  be- 
came the  owner.— 36  Ala.  117 ;  19  Ala.  552;  19  Ala.  85.  The 
fact  that  the  note  was  barred  does  not  affect  the  administra- 
tor's right  to  retain  out  of  'personal  assets. — 28  Ala.  484 ; 
7  Ala.  404 ;  9  Ala.  502.  He  is  not  bound  to  plead  the  statute 
of  limitations,  and  the  heirs  cannot  plead  it  for  him. — 25 
Ala.  79.  The  questions  as  to  the  consideration  of  the  deeds 
was  inadmissible.  The  consideration  thus  recited  could  not 
be  contradicted  by  oral  proof.  The  inquiry  as  to  Cordelia's 
husband  not  knowing  about  the  note,  was  clearly  immaterial. 
The  heirs  and  legatees  are  not  competent  to  prove  transac- 
tions with  the  deceased,  so  as  to  charge  the  administrator. 

Cook  &,  Little,  contra. — When  appellant  charged  himself 
with  the  note  on  the  settlement  of  his  father's  estate,  the 
debt  was  extinguished. — 40  Ala.  437  ;  Wraij  v.  Cox,  24  Ala. 
337.  He  was  not  bound  to  charge  himself  with  it,  unless  he 
wished  to.  His  doing  so  is  a  voluntary  payment ;  the  pre- 
sumption is  that  he  paid  it  out  of  the  assets  in  his  hands. 
The  possession  of  the  note  is  not  enough  in  this  case.  Ap- 
pellant may  have  obtained  it  among  the  papers  of  his  testa- 
trix, after  her  death. — Bales  v.  Vary,  40  Ala.  439.  The  note 
in  dispute  here,  was  barred  at  the  time  of  the  testatrix's 
death.  Appellant  could  have  sued  on  it  at  any  time  after  he 
claims  to  have  become  owner,  after  the  settlement  of  his 
father's  estate. — Sims  v.  Sims,  30  Miss.  333. 

BRICKELL,  C.  J. — This  was  a  proceeding  by  the  appel- 
lant, as  administrator,  with  the  will  annexed,  of  Elizabeth 
D.  Harwood,  deceased,  for  a  final  settlement  of  his  adminis- 
tration. On  the  hearing  in  the  court  of  probate,  several  of 
the  legatees  contested  the  legality  and  justness  of  a  credit 
claimed  by  the  appellant  for  the  principal  and  interest  of  a 
promissory  note,  made  by  the  testatrix  in  her  life,  payable 
to  the  appellant  as  executor  of  the  will  of  Samuel  M.  Har- 
wood ;  and  also  claimed  to  charge  the  appellant  with  the 
sum  of  five  hundred  dollars,  entered  as  a  credit  on  said  note, 
as  in  fact  money  loaned  by  the  testatrix  to  the  appellant. 
The  objections  to  the  note  were  that  it  was  barred  by  the 
statute  of  limitations,  and  had,  as  alleged,  been  in  fact  paid. 
Much  evidence  was  introduced  in  support  of  and  in  answer 
to  the  objections,  and  on  the  point  whether  the  credit  on  the 
note  was  a  payment  thereon  or  a  loan  to  the  appellant.  The' 
rulings  of  the  court  to  which  exceptions  were  taken,  relate 
to  the  admission  of  evidence,  and  the  rendition  of  a  decree 
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excluding  the  note  as  a  credit,  and  charging  the  appellant 
with  the  five  hundred  dollars  endorsed  thereon  as  a  credit, 
as  in  fact  a  loan  to  him. 

It  is  not  disputed  that  the  note  was  made  by  the  testatrix, 
and  on  a  sufficient  consideration,  payable  to  appellant,  as 
executor  of  Samuel  M.  Harwood.  It  bears  date  June  6th, 
1859,  and  is  payable  twelve  months  thereafter,  with  interest 
from  date.  The  credit  endorsed  is  of  date  July  27th,  1871. 
The  time  of  the  death  of  the  testatrix  does  not  appear,  other- 
wise than  from  the  statement  of  one  witness,  that  it  was  in 
the  latter  part  of  the  year  1871.  Deducting  the  period  of 
time  elapsing  between  January  11th,  1861,  and  the  21st  Sep- 
tember, 1865,  as  prescribed  by  Ordinance  No.  5  of  Conven- 
tion of  1865,  the  statute  of  Hmitations  perfected  a  bar  of  the 
note,  on  the  18th  day  of  March,  1871,  before  the  alleged 
payment  was  made.  A  partial  payment,  prior  to  the  Code, 
would,  if  made  before  the  bar  of  the  statute  was  perfect, 
prevent  its  running,  and  it  would  also  remove  the  bar  if  com- 
plete.—  Watson  V.  Dak,  1  Port.  247  ;  Mc  Gehee  v.  Greer,  7 
Port.  537.  These  authorities  also  established  that  though 
the  payment  was  endorsed  on  the  note,  the  party  relying  on 
it  to  prevent  or  remove  the  bar  of  the  statute,  must  affirma- 
tively prove  that  the  payment  was  made,  and  its  date. — 
Knight  v.  Clements,  45  Ala.  98 ;  2  Green's  Ev.  §  440.  The 
Code  has  now  changed  the  law,  so  that  a  partial  payment 
will  not  remove  the  bar  when  it  has  attached,  though  it  will 
prevent  it  from  attaching  until  the  prescribed  period  elapses 
after  the  time  of  its  making.  An  unconditional  promise  in 
writing  only,  will  now  remove  the  bar  of  the  statute. — JR.  C. 
§  2914.  The  note  was,  therefore,  barred  in  the  life  time  of 
the  testatrix,  before  the  partial  payment,  and  that  payment, 
if  made,  had  not  the  efiect  of  reviving  it  as  a  debt.  It  seems 
that  at  common  law,  though  there  is  some  contrariety  of  de- 
cisions on  the  point,  an  executor  or  administrator  could  re- 
tain for  a  debt  due  himself,  though  it  was  barred  by  the 
statute  of  limitations. — 2  Williams'  Ex'rs,  902  ;  1  Lomax  on 
Ex'rs,  654.  This  court,  in  the  case  of  Knight  v.  GodboU,  7 
Ala.  304,  affirmed  that  the  administrator  had  the  right  to  re- 
tain for  any  just  debt  due  himself,  although  within  the  bar 
of  the  statute.  The  reason  given  is,  that  he  could  pay  the 
debt  of  another,  which  was  barred  by  the  statute,  and  of 
consequence  could  pay  himself.  The  decision  to  which  we 
have  referred,  having  stood  for  thirty  years,  cannot  now  be 
departed  from.  It  was  not  material,  therefore,  on  the  con- 
test in  the  court  below,  whether  the  note  was  barred  by  the 
statute  of  limitations  or  not.  The  fact  of  its  execution  on  a 
sufficient  consideration,  not  being  disputed,  the  only  inquiry 
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was,  whether  it  had  been  paid.  It  must  be  borne  in  mind, 
however,  that  an  executor  or  administrator  cannot  revive  a 
debt  baiTed  by  the  statute,  nor  retain  for  one  due  himself, 
so  as  to  affect  the  devise  or  descent  of  real  estate. — Bond  v. 
Smith,  2  Ala.  660 ;  Movers  v.  WJdte,  6  John.  Ch.  360. 

The  note  was  certainly  assets  of  the  testator  of  appellant, 
given  for  the  purchase  money  of  lands  sold  by  appellant  as 
executor,  in  his  representative  capacity.  That  the  appellant 
had  made  a  final  settlement  of  his  executorship,  and  on  such 
settlement  had  been  charged  with  the  note  in  the  life  time  of 
the  testatrix,  as  if  he  had  collected  it  from  her,  was  shown 
by  the  record  of  the  settlement,  and  does  not  appear  to  have 
been  controverted.  Thereby  the  note  became  his  property, 
and  he  could  have  sued  thereon,  in  his  own  name,  or  pleaded 
it  as  a  set  off  to  an  action  against  him,  founded  on  any  debt 
due  from  him  individually  to  the  testatrix. — Hall  v.  ChenauU, 
13  Ala.  710  ;  White  v.  Word,  22  Ala.  442  ;  Waldrop  v.  Pear- 
son, 42  Ala.  636;  Dunlap  v.  Neicman,  47  Ala.  439.  The  note 
was  not  thereby  extinguished  as  insisted  by  the  counsel  for 
the  appellee.  It  remained  a  subsisting  debt  against  the  tes- 
tatrix, she  being  afterwards  the  debtor  of  appellant  individ- 
ually, and  not  in  his  representative  capacity.  It  was  not 
material  whether  he  had  paid  the  amount  of  the  note  to 
those  entitled  to  distribution  of  the  assets  of  his  testator  or 
not.  Satisfaction  of  their  demands  against  him  for  the 
amount  of  the  note,  as  charged  in  his  final  settlement,  was 
not  essential  to  his  right  of  property  in  the  note.  That  right 
became  perfect  when  the  decree  was  rendered,  charging  him 
with  it,  on  his  final  settlement. —  Waldrop  v.  Pearson,  supra. 
It  was  not  proper,  therefore,  for  the  court  to  permit  the  ap- 
pellees to  inquire  of  the  appellant,  on  his  cross-examination, 
whether  he  had  distributed  the  money  mentioned  in  the  note, 
nor,  when  he  answered  negatively,  and  assigned  as  the  rea- 
son it  was  not  distributed  was  the  indebtedness  of  the  estate 
to  him,  to  inquire  further  into  the  manner  of  that  indebted- 
ness. All  such  evidence  was  wholly  irrelevant.  The  record 
of  the  final  settlement  disclosing  he  had  been  charged  with 
the  note,  whether  that  charge  was  proper  or  improper,  or 
whether  he  had  fairly  accounted  for  the  note  to  his  cestuis 
que  trust,  or  had  retained  it  in  satisfaction  of  an  unjust  de- 
mand, was  foreign  to  the  issue  before  the  court.  The  de- 
cree on  the  final  settlement,  ascertaining  a  balance  due  him 
from  the  estate,  although  he  is  charged  with  the  note,  was 
conclusive  of  his  right,  and  incapable  of  impeachment  in 
this  proceeding.  ,  • 

Nor  was  it  permissible,  so  far  as  this  record  discloses,  for 
the  court  to  permit  the  introduction  of  appellant's  petition 
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for  the  sale  of  tlie  lands  of  his  testator,  the  purchase  money 
of  which  was  the  consideration  of  the  note  ;  nor  the  will  of 
his  testator  ;  nor  the  report  of  sale,  nor  the  distribution  of 
slaves.  All  these  records  were  irrelevant,  and  their  intro- 
duction could  produce  only  confusion,  obscuring  the  real  in- 
quiries before  the  court.  The  deed  made  by  the  appellant 
as  executor,  conveying  the  lands  to  the  testatrix,  though  it 
does  not  recite  the  payment  of  the  purchase  money,  was  ad- 
missible as  a  fact,  having  some  tendency,  however  slight,  to 
show  the  purchase  money,  the  consideration  of  the  note,  had 
been  paid,  and  was  properly  admitted.  The  deed  made  by 
the  testatrix  to  the  appellant  of  the  lands  she  had  purchased, 
expresses  a  specific  consideration — the  transfer  of  the  bond 
for  title  of  a  third  person,  to  lots  in  the  town  of  Gainesville, 
and  the  covenant  of  the-  grantee  to  pay  the  unpaid  purchase 
money  of  such  lots.  No  evidence  was  offered  that  payment 
of  this  note  was  its  consideration.  Such  a  consideration  is 
wholly  variant  in  character  from  that  expressed.  Whether 
it  could  be  proved  in  opposition  to  the  terms  of  the  deed  is 
not  a  question  presented. — McGehee  v.  Rump,  37  Ala.  655; 
Murphy  v.  Br.  Bank  llobile,  16  Ala.  90. 

The  deed  was  irrelevant,  and  ought  not  to  have  been  re- 
ceived in  evidence. 

The  evidence  of  the  witness  Pearson,  that  he  had  inter- 
married with  one  of  the  sureties  on  the  note,  a  daughter  of 
the  principal,  and  had  not  been  notified  of  the  existence  of 
the  note,  during  the  life  of  the  principal,  was  not  admissible. 
It  had  no  bearing  on  the  inquiry,  whether  the  note  had  been 
paid.  There  was  no  inability  to  pay  on  the  part  of  the  prin- 
cipal, and  no  reason  shown  to  exist  for  giving  him  notice.  It 
is  apparent  that  the  principal,  the  testatrix,  and  the  appel- 
lant, her  son,  lived  in  the  most  intimate  and  confidential  re- 
lations, and  that  to  her  alone  he  looked  for  payment,  and  not 
to  the  sureties,  who  probably  were  required  and  accepted 
in  the  first  instance  only  to  comply  with  the  statute  regulat- 
ing sales  of  lands  by  executors  or  administrators.  No  rea- 
sonable inference  of  payment  could  be  drawn  from  the  fact 
that  the  witness  had  not  been  notified  of  the  existence  of 
the  note.  The  giving  such  notice  to  him,  if  it  could  have 
served  any  purpose,  would  only  have  induced  the  witness, 
for  the  protection  of  his  wife,  to  insist  that  it  should  be  col- 
lected by  suit,  or  his  wife  released,  or  to  have  demanded  in- 
demnity from  the  principal.  The  appellant  would  have 
avoided,  rather  than  subjected  his  mother  to  such  vexation. 
•  The  re-examination  of  a  witness,  or  permitting  a  party  to 
propound  to  his  own  witness  a  leading  question,  is  matter  of 
discretion,  in  the  primary  court,  not  revisable  on  appeal. 
Vol.  lit, 
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One  of  the  contestants  against  the  objection  of  appellant, 
was  permitted  to  prove  that  in  July,  1871,  the  appellant  bor- 
rowed of  the  testatrix  five  hundred  dollars  in  gold.  The  ob- 
jection was  founded,  we  suppose,  on  the  exception  in  the 
statute,  "  that  in  suits  or  proceedings  by  or  against  executors 
or  administrators,  neither  party  shall  be  permitted  to  testify 
as  to  any  transaction  with,  or  statement  by  the  testator  or 
intestate,  unless  called  to  testify  thereto  by  the  opposite 
party."— R  C.  §  2704  In  Kirlcsty  v.  Kirksey,  41  Ala.  626, 
the  final  settlement  of  an  executor  or  administrator,  was  held 
a  proceeding  within  the  meaning  of  this  statute,  and  that  the 
distributees  were  not  competent  as  witnesses  to  testify  in 
reference  to  the  genuineness  of  the  intestate's  signature  to  a 
note  claimed  by  the  administrator  to  be  due  him.  The  rea- 
son assigned  is  thus  stated  :  "  To  allow  the  administrator  to 
testify  as  to  the  signature  to  the  note  in  controversy,  would  be 
allowing  him  to  testify  as  to  a  transaction  with  the  intestate, 
within  the  meaning  of  the  statute,  and  he  would,  therefore, 
be  an  incompetent  witness,  under  the  act,  for  that  purpose  ; 
and  hence  the  other  parties  must  be  held  to  be  incompetent." 
The  first  case  arising  under  this  statute,  which  came  before 
this  court,  was  that  of  Stuckey  v.  Bellah,  41  Ala.  700,  a  suit 
against  a  defendant  individually  for  a  conversion  of  a  gold 
watch,  which  the  plaintiff  had  an  election  to  commence 
against  him  as  an  administrator,  or  as  an  individual.  The 
plaintiff  claimed  the  watch  as  a  gift  from  the  intestate,  and 
was  received  as  a  witness  to  prove  it.  It  was  held  the  pur- 
pose of  the  exception  in  the  statute  was  to  prevent  a  living 
party  from  establishing,  by  his  own  evidence,  a  right  in  him- 
self, against  the  dead,  who  could  not  be  heard  in  answer  to 
him  ;  and  to  remove  the  temptations  to  fraud  and  perjury, 
which  the  opportunity  of  testifying  without  the  fear  of  con- 
tradiction would  afford.  This  purpose,  the  plaintiff  having 
an  election  of  suit,  could  not  defeat,  by  suing  the  personal 
representative  individually,  rather  than  in  his  representative 
capacity.  The  evidence  of  the  living,  as  to  transactions 
with,  or  admissions  or  declarations  of  the  dead,  is  in  its  na- 
ture ex  parte  ;  and  if  it  be  right  that  the  living,  who  can  con- 
front each  other,  should  be  witnesses  when  they  have  a  di- 
rect, immediate  interest  involved,  it  cannot  be  just  to  permit 
them  to  testify  when  they  alone  have  the  opportunity  of  be- 
ing heard.  In  the  operation  of  the  rule  of  exclusion,  there 
must  be  mutuality.  If  the  party  is  excluded  from  establishing 
a  claim  in  his  own  favor  against  the  dead,  those  who  have 
succeeded  to  the  rights  of  the  dead,  and  stand  to  the  living 
in  the  relation  of  adverse  suitors,  must  not  be  permitted  to 
fix  on  him  a  liability  to  the  dead,  which  he  cannot  repel  by 
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his  own  evidence.  If  the  contestant  was  a  competent  wit- 
ness to  prove  the  loan  by  the  testatrix  to  the  appellant,  he 
must  have  been  competent  to  disprove  it,  or  to  prove  its 
payment  to  her.  Thus  he  would,  in  violation  of  the  words 
of  the  statute,  and  of  its  policy,  have  been  testifying  as  to  a 
transaction  or  statement  had  with  the  deceased,  un'der  the 
temptations  which  an  acquittance  from  liability  would  pre- 
sent. His  competency  to  prove  payment  or  to  prove  any 
transaction  or  statement  with  the  testatrix  would  not  be  in- 
sisted on,  and  without  destroying  all  mutuahty  in  the  operation 
of  the  statute,  the  contestant  was  equally  incompetent,  and 
the  court  erred  in  admitting  her  evidence. 

The  court  of  probate,  on  the  settlement  of  administra- 
tions, determines  questions  of  fact  without  the  intervention 
of  a  jury.  Its  action  upon  the  whole  evidence  thus  becomes 
matter  of  law,  revisable  on  error.  It  has  grown  to  be  a  rule 
of  practice  not  to  reverse  its  judgment  on  the  facts  unless  it 
is  manifestly  wrong.  In  Boyle  v.  Boyle,  23  Ala.  544,  it  is 
held,  when  the  whole  evidence  is  set  out,  its  judgment  should 
not  be  reversed,  if  rejecting  illegal  evidence  which  may  have 
been  received,  enough  remains  to  support  it.  In  Mims  v. 
SturdevoM,  23  Ala.  664,  the  decree  of  the  court  was  reversed 
for  the  single  error  of  admitting  incompetent  evidence, 
though  it  was  urged  the  admission  of  such  evidence  worked 
no  injury,  as  without  it  there  was  abundant  evidence  to  sup- 
port the  decree.  The  court  said  in  answer  :  "It  is  true  the 
bill  of  exceptions  sets  out  much  other  evidence,  but  it  is  not 
for  this  court  to  say  that  the  proof  was  abundant  without  the 
evidence  in  question,  and  that  therefore  no  injury  could  arise 
from  the  admission  of  the  testimony.  The  rule  of  this  court 
is,  that  it  will  presume  i  ijury  from  error,  unless  the  record 
itself  rebuts  the  presumption.  This  the  record,  in  our  opin- 
ion, does  not  do.  We  may  have  our  own  private  opinion  as 
to  which  side  has  the  advantage  in  the  weight  of  testimony 
offered,  but  we  cannot  pretend  to  say  the  court  below  was 
not  materially  influenced  by  the  evidence  in  question.  If  the 
defendants  in  error  would  avail  themselves  of  the  principle 
which  they  invoke,  they  should  show  by  the  bill  of  excep- 
tions, or  in  some  other  manner  by  the  record,  that  the  court 
below  was  in  no  respect  influenced  by  the  testimony  admit- 
ted, or  that  no  injury  resulted  to  the  plaintiff  in  error  from 
the  ruling  of  the  court."  Again  it  is  said,  the  question  was 
one  purely  of  the  competency  of  the  evidence  offered.  In 
Kirksey  v.  Kirksey,  41  Ala.  626,  without  any  reference  to  for- 
mer decisions,  it  was  said,  in  revising  the  decree  of  the  court 
of  probate   on  a  final  settlement,  each  assignment  of  error 

relating  only  to  the  admission  or  rejection  of  evidence,  that 
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"  in  passing  on  the  merits  of  the  case,  we  must  look  at  the 
evidence,  as  the  probate  judge  should  have  done ;  and,  con- 
sequently, no  injury  will  result  from  the  admission  of  illegal 
or  irrelevant  testimony."  The  decree  of  the  court  of  pro- 
bate was  reversed,  and  yet  the  only  errors  the  court  could 
have  committed  was  in  the  admission  or  exclusion  of  evi- 
dence. It  cannot  be  doubted  that  when  illegal  evidence  is 
admitted,  or  legal  evidence  excluded,  on  a  trial  before  a  jury, 
the  error  creates  presumption  of  injury,  compelling  a  rever- 
sal, unless  the  presumption  is  repelled.  "We  do  not  propose 
now  to  examine  the  various  decisions  on  the  point,  but  a 
critical  analysis  of  them  will  result  in  this,  that  the  evidence 
admitted,  or  rejected,  discarding  all  considerations  of  its 
credibility,  was  merely  superfluous  or  cumulative,  when  the 
presumption  of  injury  has  been  regarded  as  repelled.  The 
court  has  never  assumed  to  enter  the  jury  box-,  and  say  the 
jury  ought  not  to  have  been  affected  by  the  evidence  admit- 
ted, or  could  not  have  been  by  the  evidence  excluded,  if  it 
had  been  admitted.  It  is  enough  that  the  one  or  the  other 
could  have  had  a  legitimate  influence  on  the  jury.  How  far 
the  jury  ought  to  have  been  controlled  by  the  one  or  the 
other  is  a  matter  resting  in  the  honest,  enlightened  and  just 
discretion  of  the  court,  on  a  motion  for  a  new  trial.  In  our 
system,  the  judge  is  often  substituted  for  the  jury,  and  is 
made  not  only  to  declare  the  law,  but  is  the  trier  of  facts. 
From  his  judgment  an  appeal  lies  to  this  court.  The  record 
discloses  all  the  evidence,  and  that  parts  of  it  were  admitted, 
against  the  party  complaining  of  error.  How  can  this  court 
pronounce  judgment  ?  A  judgment  should  never  be  reversed 
here,  unless  it  can  be  said,  in  the  language  of  the  common 
law  writ  of  error,  there  is  "  manifest  error  to  the  great  pre- 
judice "  of  the  party  appealing.  When  error  is  found,  the 
presumption  of  prejudice  or  injury  arises,  and  unless  it  is 
clearly  repelled,  a  reversal  must  follow.  If  illegal  evidence 
has  been  admitted  the  judgment  must  be  reversed,  unless  the 
remaining  evidence  is  without  conflict,  and  supports  the 
judgment.  When  there  is  conflict,  and  the  judgment  can  be 
supported  only  by  an  inquiry  as  to  the  credibilit}^  of  the  wit- 
nesses, and  the  preponderance  of  evidence,  it  is  better  to 
submit  that  question  anew  to  the  decision  of  the  primary 
court,  which  can  have  the  witnesses  before  it,  and  ob- 
serving their  demeanor,  is  the  better  able  to  pass  on  their 
credibility.  Discarding  the  evidence  we  have  declared  inad- 
missible, that  remaining  is  in  painful  conflict,  and  without 
expressing  an  opinion  as  to  its  weight,  we  are  not  prepared 
to  render  judgment  on  it. 

For  the  errors  noticed,  the  decree  must  be  reversed  and 
the  cause  remanded. 


670  SUPEEME   COURT  [Dec.  Term. 

[R.  &  J,  McLester  v.  Somerville  &  McEachic] 


R.    &  J.    McLester    i^.   Somerville  & 
McEacliin. 

Trover. 

1.  Crop  lien;  what  necessary  to  constitute, — An  instrument  acknowledging 
advances  to  make  a  crop,  will  not  create  the  statutory  lien,  (R.  C.  §  1858, ) 
unless  it  truly  recites,  substantially  in  the  language  of  the  statute,  the  facts 
upon  which  it  gives  the  lien  ;  if  the  recitals  be  false,  or  do  not  come  up  to  tho 
requirements  of  the  statute — as  where  it  does  not  st^te  the  advance  was  ob- 
tained botvi  fide.  &c. — the  instrument  will  not  create  the  statutory  lien,  though 
if  it  contain  apt  provisions  for  such  a  conveyance,  it  may  operate  as  an  ordi- 
nary mortgage. 

2.  Same;  word  provisions,  as  used  in. — The  word  "provisions,"  as  used  in 
the  statute,  must  be  construed  as  meaning  food  and  provender,  for  man  and 
beast  employed  in  making  the  crop,  and  does  not  include  money  or  supjDlies 
to  pay  the  hire  of  laborers,  whether  their  work  was  to  be  paid  for  in  money, 
clothing,  or  other  supplies. 

3.  Mortgage;  what  does  not  render  fraudulent  per  se. — Although  a  mortgage 
conveying  crops,  and  reciting,  in  the  language  of  the  statute,  that  it  was  given 
to  secure  advances  made  in  money,  to  enable  the  mortgagee  to  make  a  crop 
for  the  current  year,  and  without  which  advance  it  would  not  be  in  his  power 
to  make  a  crop,  &c. — was,  in  fact,  made  to  secure  an  antecedent  indebtedness; 
this  of  itself  will  not  render  it  fraudulent  and  void  as  to  existing  creditors  ; 
and  although  the  instrument  can  have  no  efficacy  to  confer  the  statutory  "crop 
lien,"  yet  if  made  in  good  faith,  without  any  intent  to  hinder,  delay  or  defraud 
creditors,  and  properly  recorded,  it  will  take  precedence  over  a  subsequent 
mortgage  upon  the  same  property. 

4.  Attorney's  fees ;  when  recoverable  as  pari  of  the  damages  in  trover. — Attor- 
ney's fees  in  prosecuting  a  suit  to  recover  damages  for  the  conversion  of  mort- 
gaged property,  as  well  as  the  principal  and  interest  of  the  debt  secured,  are 
recoverable  as  part  of  the  damages  m  trover,  when  the  property  converted  and 
interest  from  the  time  of  the  conversion,  equals  or  exceeds  in  value  the  debt, 
inter'^st,  and  attorney's  fees,  and  the  mortgage  expressly  provides  that  the  "pro- 
ceeds of  sale  be  first  aj^plied  to  attorney's  fees,  and  all  costs  of  collecting  tho 
amount  due  and  expenses  of  the  sale." 

Appeal  from  Circuit  Court  of  Tuskaloosa. 

Tried  before  Hon.  W.  S.  Mudd. 

This  was  an  action  of  trover  by  Somerville  &  McEacliin, 
the  appellees,  against  R.  &  J.  McLester,  the  appellants,  to 
recover  damages  for  the  conversion  of  certain  corn  and  cot- 
ton. Both  parties  deduced  title  from  Caldwell  &  Durrett, 
under  written  instruments  executed  by  them  under  the  fol- 
lowing circumstances:  Caldwell  &  Durrett  were  partners, 
engaged  in  the  business  of  planting,  in  Tuskaloosa  county, 
during  the  years  1870, 1871  and  1872.  In  the  year  1872,  the 
partnership  rented  the  "Caldwell  place,"  and  raised  thereon 
in  that  year  the  cotton  and  corn  in  controversy. 
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On  the  5th  day  of  February,  1872,  Caldwell  &  Durrett, 
executed  a  written  instrument  to  Somerville  &  McEachin, 
which  recited  that  Caldwell  &  Durrett  "have  received  from 
Somerville  &  McEachin  advances*  in  money  amounting  to 
eleven  hundred  and  twenty-five  dollars,  to  enable  us  to  make 
a  crop  for  the  year  1872,  which  we  obtained  bona  fide  for  the 
purpose  of  making  a  crop  as  aforesaid,  and  without  which 
we  would  not  be  able  to  obtain  the  necessary  teams,  provis- 
ions and  farming  implements  to  make  said  crop ;  and,  where- 
as, we  may  receive  further  advances  from  said  Somerville 
&  McEachin,  for  the  purpose  aforesaid — Now,  theeefore, 
in  consideration  of  the  premises,  and  the  further  sum  of  five 
dollars,  to  us  in  hand  paid  by  said  Somerville  &  McEachin, 
we  hereby  give  the  said  payees  the  statutory  lien  on  said 
crops,  made  by  us  the  present  year  on  the  Caldwell  planta- 
tion in  said  county,  as  provided  by  §  1858  of  the  Revised 
Code  of  Alabama,  and  bargain,  sell  and  convey  unto  them 
and  their  heirs  forever,  the  following  property :  All  the  crops 
made  by  us  the  present  year  on  the  Caldwell  plantation  in 
said  county."  This  instrument  provided,  that  Sommerville 
&  McEachin  might  take  possession  of  the  crops  and  sell 
them,  if  the  advances  were  not  paid  by  the  first  day  of  Jan- 
uary following,  and  apply  the  proceeds,  first,  to  the  payment 
of  attorney's  fees,  and  all  costs  of  collecting  the  amount  due 
and  making  the  sale ;  and,  secondly,  in  discharging  the 
amount  due  for  advances  and  interest,  and  any  surplus 
remaining  to  be  paid  to  Caldwell  <fe  Durrett.  This  instru- 
ment was  properly  acknowledged  and  recorded  in  Tuska- 
loosa  county,  on  the  11th  day  of  April,  1872. 

The  consideration  of  this  instrument  was  shown  to  be  as 
follows :  In  Ma}^  1870,  Somerville  &  McEachin  loaned 
Caldwell  tfc  Durrett  $1,000  in  money,  taking  a  mortgage  and 
lien  note  on  certain  mules  and  stock  owned  by  them,  and 
also  on  the  corn  and  cotton  to  be  raised  by  them  that  year. 
In  February,  1871,  the  lien  of  said  instrument  was  released 
and  the  debt  renewed,  Somerville  &  McEachin  taking  a 
new  mortgage  and  lien  note,  and  allowing  Caldwell  &  Durrett 
to  retain  the  crop  and  mules.  In  January,  1872,  Caldwell  Sc 
Durrett  were  asked  to  make  payment ;  and  if  the  mortgage 
then  existing  had  been  foreclosed  they  could  not  have  con- 
tinued farmitig  ojierations  ;  but  afterwards  an  agreement  was 
made,  by  which  Caldwell  &  Durrett  were  allowed  to  sell  their 
cotton  upon  which  Somerville  t^-  McEachin  had  a  lien,  and 
to  renew  the  debt.  This  was  dojie  by  the  instrument  of 
February  5th,  1872,  the  substance  of  which  is  set  out  above. 
There  was  testimony  on  the  part  of  the  appellees  that  these 
transactions  Avere  entered  into  in  good  faith,  &c. 
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The  plantation  which  Caldwell  &  Durrett  cultivated  in 
1872,  was  rented  from  Mrs.  S.  L.  Caldwell,  administratrix  of 
the  estate  of  one  John  S.  Caldwell,  and  they  had  executed  a 
mortgage  to  her  on  all  the  crops  raised  that  year,  and  the 
mules  and  stock,  subject  to  existing  liens,  to  secure  the  rent ; 
it  being  expressly  stipulated,  however,  that  this  was  not  to 
impair  her  statutory  lien  as  landlord.  The  rent  thus  secured 
was  $1,400,  payable  January  1st,  1875. 

R.  &  J.  McLester  claimed  title  to  the  corn  and  cotton,  un- 
der an  instrument  executed  to  them  by  Caldwell  &  Durrett, 
on  the  1st  day  of  May,  1872,  and  duly  recorded  on  the  23d 
day  of  the  same  month.  This  instrument  recited  that  Cald- 
well &  Durrett  were  indebted  to  R.  &  J.  McLester,  in  the 
sum  of  $2,901  98,  due  by  promissory  note,  due  January  1st, 
1873 ;  that  the  McLesters  have  furnished  and  agreed  to 
furnish,  Caldwell  &  Durrett  "  with  supplies  to  enable  them 
to  make  a  crop,  the  present  year,  to  the  amount  of  $1,500,  in 
addition  to  the  amount  due  by  said  promissory  note,  which 
shall  be  due  January  1st,  1873 ;  that  said  supplies  are 
furnished  bona  fide  to  enable  said  Caldwell  &  Durrett  to  make 
a  crop  the  present  year  ;  and  said  Caldwell  &  Durrett  being 
willing  to  secure  to  said  R.  &  J.  McLester  the  payment  of 
said  promissory  note,  and  said  sum  of  $1,500  suppHes 
furnished,  and  to  be  furnished  as  aforesaid,  &c.  The  instru- 
ment then  conveys  the  stock,  <fec.,  and  the  crops  to  be  raised 
that  year,  on  the  plantation,  to  secure  the  payment  of  the 
note  and  advances,  and  in  default  of  payment  authorized  R. 
<fe  J.  McLester  to  enter  and  sell  the  crops  and  stock,  &c. 

It  was  shown  that  Caldwell  &  Durrett  were  largely  in- 
debted to  R.  &  J.  McLester  for  supplies  furnished  prior  to 
January,  1872,  and  the  note  for  $2,901  98  was  given  to  close 
up  the  account.  Early  in  January,  1872,  R.  &  J.  McLester 
verbally  agreed  to  advance  to  Caldwell  &  Durrett  the  neces- 
ary  provisions  to  make  a  crop  for  1872,  and  the  latter  agreed 
to  execute  a  mortgage  on  their  stock,  farming  implements 
entire  crop  to  be  raised  that  year,  to  secure  such  advances 
and  their  prior  indebtedness  also.  "  The  mortgage  to  R.  <fe  J. 
McLester,  dated  May  11th,  1872,  was  executed  in  pursuance 
of  this  understanding,  and  it  was  expressly  understood  that 
said  mortgage  was  to  be  a  crop  lien  on  the  crop  to  be  grown 
in  the  year  1872."  The  McLesters  furnished  all  the  supplies 
Caldwell  &  Durrett  used  in  making  the  crop  of  1872,  and 
without  these  supplies  Caldwell  &  Durrett  could  not  have 
cultivated  the  plantation.  The  amount  advanced  exceeded 
the  $1,500  agreed  on,  because  additional  advances  were  nec- 
essary to  finish  the  cultivation  and  gathering  of  the  crops. 
The  McLesters  had  no  actual  knowledge  of  the  existence  of 
Vol.  liTv. 
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the  mortgage  to  Somerville  &  McEachin,  until  after  receiv- 
ing and  disposing  of  the  property  in  controversy  in  this  suit. 

The  supplies  advanced  in  the  year  1872,  by  the  McLesters, 
were  worth  $2,657  05,  and  they  introduced  the  account,  show- 
ing the  various  supplies  furnished.  Many  of  the  items  of 
the  account  were  for  whisky,  soap,  tobacco,  clothing,  shoes, 
and  other  things  usually  furnished  to  farm  laborers,  as  well 
as  for  corn,  meat,  <fec. 

In  January,  1873,  the  appellees  received  from  Caldwell  & 
Durrett  27  bales  of  cotton,  valued  at  $2,263  25,  at  its  highest 
price,  grown  on  the  Caldwell  plantation  in  1872,  and  dis- 
posed of  it,  crediting  the  proceeds  on  the  debt  due  by  Cald- 
well &  Durrett.  They  also  received  and  disposed  of  some 
corn  and  fodder  grown  on  the  plantation  the  same  year,  but 
the  testimony  tended  to  show  that  this  was  bought  from  the 
landlord,  to  whom  Caldwell  &  Durrett  had  delivered  it  in 
payment  of  rent,  and  the  balance  due  on  the  rent  was  paid 
by  the  appellees,  less  $200,  which  was  released. 

The  court  charged  the  jury,  in  substance :  1st.  That 
neither  of  the  conveyances  made  by  Caldwell  &  Durrett  to 
SomerviUe  &  McEachin,  or  to  E.  &  J.  McLester,  created 
any  statutory  Hen  on  the  crops,  under  the  Revised  Code. 
2d.  That  these  instruments  could  not  be  operative  except  as 
mere  ordinary  mortgages.  3d.  That  the  mortgage  to  Som- 
merville  <fe  McEachin  being  first  executed  and  recorded,  had 
a  prior  lien  on  the  crops  of  1872  to  that  created  by  the  mort- 
gage to  R.  &  J.  McLester,  unless  shown  to  be  void  as  to 
them.  4th.  That  the  deed  executed  to  Somerville  &  Mc- 
Eachin was  void  as  to  R.  &  J.  McLester,  if  executed  with 
intent  to  hinder,  delay,  or  defraud  creditors,  and  R.  cfe  J, 
McLester  were  creditors  of  Caldwell  &  Durrett  at  the  time 
of  its  execution.  5tli  and  6th.  If  Caldwell  &  Durrett  were, 
in  fact,  indebted  to  Somerville  <fe  McEachin,  prior  to  the 
execution  of  the  mortgage  to  them,  and  it  was  executed  in 
good  faith,  without  any  intent  to  hinder,  delay,  or  defraud 
creditors,  the  falsity  of  its  recitals,  as  to  the  purpose  for 
which  it  was  made,  Avould  not  of  itself  render  it  void,  but 
that  the  jury  might  look  to  these  facts,  and  the  other  evi- 
dence in  the  case,  to  determine  that  question,  7th.  If  the 
jury  |found  the  deed  to  Somerville  <fe  McEachin  fraudulent 
and  void,  under  the  rule  of  law  given  them,  their  verdict 
must  be  for  the  defendants ;  otherwise,  they  should  find  for 
the  plaintiffs.  8th.  If  plaintiffs  were  entitled  to  recover,  the 
measure  of  damages  would  be  the  value  of  the  crops  con- 
veyed by  plaintiffs'  mortgage,  and  converted  by  the  defend- 
ants, at  the  time  of  its  conversion.  9th.  If  the  property 
converted,  and  interest  thereon  from  the  time  of  the  conver- 
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sion,  shall  be  more  than  enough  to  pay  off  the  amount  se- 
cured by  the  deed  to  the  plaintiffs,  then  the  measure  of  dam- 
ages would  be  the  amount  so  secured,  to  be  paid  under  said 
deed ;  and  this  amount  would  be  the  amount  due  on  the  debt 
to  S.  &  M.,  and  interest  thereon  to  the  present  time,  and  the 
attorneys'  fees,  and  other  costs  of  collecting  said  sums  and 
making  the  sale,  and  this  would  include  attorneys'  fees  neces- 
sary to  recover  said  property,  or  damages  for  the  conver- 
sion thereof. 

The  appellants  duly  excepted  to  the  giving  of  each  of 
these  charges. 

The  appellants  requested  the  court,  in  writing,  to  charge 
the  jury  as  follows:  "4.  If  the  jury  believe,  from  the  evi- 
dence, that  said  McLester  paid  to  the  landlord,  Mrs.  Cald- 
well, the  sum  of  $1,200,  for  rent  of  said  plantation,  known  as 
the  Caldwell  plantation,  cultivated  by  said  Caldwell  &  Dur- 
rett  as  her  tenants,  and  that  he  furnished  all  the  supplies  to 
make  the  crop  of  1872,  then  said  Somerville  &  McEachin 
can  not  recover  of  said  McLester  any  part  of  the  proceeds 
of  the  crop  grown  by  said  Caldwell  &  Durrett  on  said  plan- 
tation, unless  there  is  a  surplus  in  his  hands  after  he  has 
been  paid  for  said  advances,  and  for  said  rents." 

The  court  refused  to  give  this  charge,  and  the  appellants 
duly  excepted,  as  also  to  the  refusal  to  give  other  charges, 
asserting,  in  substance,  the  converse  of  the  propositions  of 
law  declared  in  the  charges  given  by  the  court.  There  was 
a  verdict  and  judgment  for  the  plaintiffs. 

The  various  rulings  tp  which  exceptions  were  reserved  are 
now  assigned  as  error. 

Van  Hoose  &  Powell,  for  appellants. ' 

Lewis  &  Haegeove,  contra. 

MANNING,  J. — The  lien  for  advances  to  make  crops — 
generally  called  "the  crop  lien" — provided  for  by  section 
1858  of  the  Revised  Code,  "shall  have  preference  of  all  other 
liens,  except  that  for  the  rent  of  land."  This  is  expressly 
declared  in  the  enactment.  The  lien  takes  priority  over 
older  liens  not  of  the  same  nature,  though  previously  obtained 
by  mortgages,  or  other  solemn  instruments. 

A  statute  which  Ims  this  effect  must  be  strictly  construed ; 
and  the  instrument  by  which  the  lien  is  created,  must  be 
conformed  to  all  its  essential  requirements.  When  the  law 
takes  pains  to  declare  that  the  advances  to  enable  a  crop  to 
be  made,  for  which  a  party  may  have  on  it  this  extraordinary 
lien,  are  "  advances  in  horses,  mules,  oxen,  or  necessary  pro- 

VOL.    LIV. 


1875.]  OF  ALABAMA.  675 

[R.  &  J.  McLester  v.  Somerville  &  McEachin.  ] 

visions,  farming  tools  and  implements,  or  money  to  purchase 
the  same.''  we  are  not  at  liberty  to  add  any  other  article  to 
those  so  specified.  This  view  is  confirmed  by  the  subse- 
quent clause  of  the  same  section,  in  which  these  same  things 
are  referred  to  more  concisely  as  the  "necessary  team,  pro- 
visions and  farming  implements ;"  the  word  team,  embracing 
"horses,  mules  and  oxen,"  and  farming  implements,  "farm- 
ing tools  and  implements." 

Other  things,  doubtless,  there  may  be  indispensable  to  the 
making  of  the  crop.  Laborers  may  be  required  to  control 
the  "horses,  mules  and  oxen,"  or  to  use  the  "tools  and  im- 
plements." Yet,  obvious  as  this  must  have  been  to  the  leg- 
islature, they  did  not  include  among  the  things  for  which 
the  benefit  of  such  a  lien  would  be  allowed,  money  for  the 
purchase  of  labor,  or  to  pay  the  hire  of  laborers,  whether 
such  hire  was  to  be  paid  in  cash,  or  with  clothing  or  other 
supplies.  The  word  "provisions,"  used  in  the  statute,  must 
be  understood  in  the  sense  in  which  it  is  generally  employed, 
especially  on  plantations,  or  in  reference  to  their  being  used 
thereon,  as  meaning  food  and  provender  for  men  and  beasts, 
and  not  in  the  broader  signification  which  in  some  connec- 
tions it  will  bear.  For  any  other  articles,  as  well  as  for 
those  mentioned  in  section  1858,  a  mortgage  on  the  crop  to 
be  grown,  or  on  any  other  property  of  the  mortgagor,  may 
be  executed ;  but  the  lien  it  creates  will  have  priority  over 
others  only  according  as  it  may  be  older,  or  as  it  may  obtain 
advantage  over  them  by  being  duly  recorded.  Any  thing 
else  that  may  be  required  for  the  making  of  a  crop,  besides 
those  mentioned  in  the  statute,  must  be  procured  otherwise 
by  the  person  needing  them.  He  can  not,  for  them,  give  a 
lien  which  shall  have  the  privilege  of  precedence  that  is 
accorded  to  a  crop  lien. 

The  note  or  obligation  given  to  create  the  lien  must,  more- 
over, contain  a  declaration  that  the  things  or  thing  advanced, 
or  moneys  advanced  to  purchase  the  same,  were  obtained 
by  the  person  procuring  them,  "bona  fide  for  the  purpose  of 
making  a  crop — and  that,  without  such  advance,  it  Avould 
not  be  in  the  power  of  such  person  to  procure  the  necessary 
team,  provisions  and  farming  implements  to  make  a  crop." 
Without  a  substantial  compliance  with  these  terms  and  con- 
ditions prescribed  by  law,  the  instrument  can  not  operate  to 
create  a  crop  lien.  But  it  may  be  valid  as  an  ordinary  mort- 
gage, if  framed  to  have  that  eff'ect,  whether  given  for  the 
articles  mentioned  in  the  statute  or  any  other. —  Gqlforrf  v. 
Stearns,  51  Ala.  434. 

According  to  these  views  of  section  1858,  neither  of  the 


676  SUPEEME  COUET  [Dec.  Term, 

[11.  &  J.  Mc Lester  v.  Somerville  &  McEachin.  ] 

instruments  executed  by  Caldwell  &  Durrett,  to  the  parties 
to-  this  suit,  creates  a  privileged  crop  lien.  That  to  Somer- 
ville &  McEachin  does  not,  because  none  of  the  articles 
specified,  or  money  to  buy  them,  to  enable  a  crop  to  be  made, 
was  advanced  by  them  in  the  year  1872.  This  is  proved  and 
admitted.  And  the  instrument  to  the  defendants,  E.  &  J. 
McLester,  does  not  create  a  crop  lien,  because  it  speaks  only 
of  "supplies"  furnished  and  to  be  furnished,  without  speci- 
fying of  what  class  these  supplies  were ;  and  when  we  come 
to  look  into  the  account  of  them,  we  see  at  once  that  a  very 
large  portion  were  not  of  the  kind  mentioned  in  the  statute. 

Both  instruments,  however,  are  framed  so  that  they  may 
be  operative  as  common  mortgages,  supposing  them  to  be 
free  from  fraud.  There  is  no  imputation  of  this  against  the 
deed  made  to  appellants,  the  McLesters.  Eespecting  that 
to  Somerville  &  McEachin,  the  question  of  fraud,  or  not,  was 
fairly  submitted  upon  proper  instructions  by  the  circuit  court 
to  the  jury ;  who,  by  their  verdict,  determined  it  in  favor  of 
appellees,  the  plaintiffs  below.  And  they,  having  the  older 
and  first,  recorded  of  the  two  instruments,  are  entitled  to 
have  the  debt  it  provided  for  first  discharged. 

"We  think  there  was  no  error  in  the  charges  given  by  the 
circuit  judge  to  the  jury.  In  some  particulars,  one  or  two 
of  them  might  have  been  advantageously  explained  by  addi- 
tional instructions,  if  such  had  been  requested. 

The  measure  of  damages  was  not  incorrectly  stated — the 
expenses  of  collection  having  been  expressly  provided  for  in 
the  mortgage  to  plaintiffs  below. — See  Harbinson  v.  Harrell, 
19  Ala.  753,  759. 

The  fourth  instruction  requested  by  defendants  and  re- 
fused, which  relates  to  the  corn,  &c.,  obtained  of  Mrs.  Cald- 
well, the  lessor  for  the  rent  due  to  her,  did  not  present  the 
question  in  regard  to  that  matter,  separately  from  defend- 
ant's claim  of  priority  for  their  advances,  and  was,  therefore, 
properly  refused. 

According  to  the  view  we  have  taken  of  the  rights  of  the 
parties,  there  was  no  error  in  the  refusal  by  the  court  to  give 
the  other  instructions  asked  by  defendants  below,  and  its 
judgment  is  affirmed. 

Vol.  liv. 
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Wilkinson,  Aclm'r,  v,  Bradley,  Wil- 
son &  Co.  et  al. 

Bill  in  Equity  to  enforce  Vendor's  Lien,  and  for  Personal  De- 
cree for  Balance  Due,  against  Debtor  and  an  Agent  ivho 
delivered  up  Purchase  Money  Note  tvithout  exacting  Payment. 

1.  Mullifarimisness  ;  wJmf  bill  not  ohjedionahle  on  ground  of. — A  bill  seekiag 
tlie  enforceuieut  of  the  veudor's  lien,  and  a  personal  decree,  for  any  balance 
remaining  after  exhausting  the  land,  against  the  vendee  and  an  agent  entrusted 
with  the  collection  of  the  purchase  money  note,  who,  in  collusion  with  the 
debtor  and  in  fraud  of  the  vendor's  rights,  delivered  up  the  note,  without  ex- 
acting payment, — is  not  multifarious. 

2.  S(xme. — In  such  a  case,  a  good  groiind  of  equitable  relief  is  shown 
against  the  vendee  ;  and  if  the  fraud  and  combination  with  the  agent,  fixed  a 
joint  liability  on  both,  enforceable  m  equity,  joining  them  both  as  defendants, 
will  not  render  the  bill  multifarious  ;  if,  on  the  other  hand,  there  is  no  joint 
equitable  liability  on  the  part  of  the  agent,  his  liability  is  a  purely  legal  de- 
mand, which  cannot  be  enforced  in  equity  ;  and  although  the  bill  sets  forth 
one  equitable  ground  of  relief,  and  seeks  relief  also  as  to  other  purely  legal 
demands,  disconnected  with  equitable  demand,  it  cannot  be  held  multifarious 
on  that  account. 

3.  Objection;  what  waived. — Where  the  original  bill  dispenses  with  sworn 
answers  in  the  foot  note,  and  the  amended  bill  contains  no  foot  note,  and  does 
not  dispense  with  sworn  answers,  and  answers  are  put  in  without  oath,  with- 
out objection,  the  court  will  not  enquire  whether  unsworn  answers  were  prop- 
erly put  in  to  the  amended  bill,  but  will  treat  them  as  properly  filed. 

4.  Transfer  of  credit  on  books  of  common  banker ;  token  operates  a  payment. 
One  brother,  for  a  debt  due  the  other,  contracted  before  and  maturing  during 
the  late  war,  drew  a  draft  on  a  firm  of  commission  merchants,  who  were  the 
trusted  friends  of  both,  having  transacted  their  business  for  years,  and  kept  a 
running  account  with  each,  prior  to  the  date  of  the  draft,  and  continuing  after 
its  maturity.  The  payee  left  the  draft  with  this  firm  (whose  acceptance  had 
been  waived,)  for  collection,  and  the  drawer  by  shipments  of  cotton,  sold 
before  the  issue  of  Confederate  money,  had  put  them  in  possession  of  ample 
funds  to  pay  it  a't  maturity.  ^Vhen  the  draft  matured  the  commission  house 
was  largely  indebted  to  the  drawer,  and  without  any  specific  instructions,  but 
according  to  the  commercial  usages  of  the  place,  credited  the  amount  of  the 
draft  in  the  payee's  account  and  charged  themselves  with  so  much  collected  for 
bim,  and  gave  themselves  a  corresponding  credit,  and  made  a  like  debit  in 
their  account  with  the  drawer.  Accounts  current  were  sent  the  brothers  show- 
ing these  transactions,  and  the  payee  demanded  gold  (which  had  then  ceased 
to  be  a  circulating  medium,)  of  the  commission  merchants,  though  no  olijoc- 
tion  was  made  known  to  the  drawer,  who,  several  years  afterwards,  settled  his 
account  with  the  commission  merchants,  allowing  them  a  credit  for  the 
amount.  Held :  This  was  a  valid  payment  as  regards  the  drawer,  and  dis- 
charged him  from  all  further  liability. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  H.  C.  Speake. 
The  original  and  amended  bills  in  this  cause  were  filed  by 
the   appellant,   George   B.   Wilkinson,  as  administrator  of 

(43) 
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William  W.  Matthews,  deceased,  against  Luke  Matthews 
and  Bradley,  Wilson  &  Co.,  the  appellees,  to  enforce  a  ven- 
dor's lien  on  certain  lands  sold  by  appellant's  intestate  to 
said  Luke,  and  for  a  personal  decree  against  said  Luke  and 
Bradley,  Wilson  &  Co.,  for  any  balance  due,  after  exhausting 
the  lands,  upon  said  Luke's  bill  of  exchange  given  for  the 
purchase  money,  and  left  with  Bradley,  Wilson  &  Co.  for  col- 
lection; it  being  alleged  that  by  collusion  between  these 
latter,  and  contrary  to  intestate's  known  instructions,  the 
bill  of  exchange  had  been  delivered  up  to  Luke  without  hav- 
ing been  paid,  upon  pretense  that  it  had  been  discharged  by 
certain  transactions  between  Luke  and  Bradley,  Wilson  &  Co. 

The  case  made  by  the  amended  bill  was  as  follows :  On 
the  4:th  of  February,  1860,  W.  Matthews,  who  shortly  after- 
wards moved  to  Texas,  •  sold  and  conveyed  to  his  brother 
Luke  a  tract  of  land  in  Limestone  county,  Alabama,  for 
which  Luke  paid  part  in  cash,  and  for  the  remainder  drew 
two  bills  of  exchange,  dated  Huntsville,  Alabama,  January 
10th,  1862,  upon  Bradley,  Wilson  &  Co.,  in  New  Oileans, 
La.,  due  at  twelve  and  twenty-four  months  after  date.  The 
first  bill  was  for  $13,867,  and  the  second  for  $14,898.  Ac- 
ceptance of  these' bills  was  waived,  and  they  were  deposited 
by  W.  W.  Matthews  with  Bradley,  Wilson  &  Co.,  for  collec- 
tion. 

The  first  of  these,  the  bill  states,  was  paid  at  maturity, 
and  the  only  controversy  is  as  to  the  payment  of  the  last 
biU  for  $14,898.  Luke  knew  that  Bradley,  Wilson  &  Co. 
were  the  agents  of  William  to  collect  said  bill,  and  they 
were  also  agents  of  Luke  to  pay  it.  Bradley,  Wilson  &  Co. 
were  indebted  to  Luke  for  an  amount  in  excess  of  said  bill 
of  exchange,  and  when  it  fell  due,  in  pursuance  of  a  con- 
spiracy between  them,  without  any  money  having  been  paid, 
Bradley,  Wilson  &  Co.  delivered  up  the  bill  to  Luke,  and  he 
allowed  them  a  credit  therefor  on  his  accoUnt,  and  they 
debited  themselves  with  the  amount  in  their  account  with 
W.  W..  Matthews.  No  money  passed  in  the  transaction, 
which  was  a  scheme  to  defraud  aj^pellant's  intestate,  and 
both  Bradley,  Wilson  &  Co.  and  said  Luke  refused,  on  ap- 
pellant's demand,  to  deliver  said  bill  of  exchange  to  him,  on 
the  pretence  that  the  same  had  been  fully  paid  and  dis- 
charged by  the  transaction  above  set  forth.  It  was  also  al- 
leged that  Luke  made  no  provision  to  meet  the  said  bill  of 
exchange,  except  in  Confederate  money,  which  he  and  Brad- 
ley, Wilson  tt  Co.  both  knew  appellant's  intestate  would  not 
accept  in  payment,  and  that  Bradley,  Wilson  &  Co.  had  no 
authority  to  accept  payment  in  anything  but  gold  and  silver, 

as  was  well  known  to  said  Luke. 
Vol.  liv. 
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The  original  bill  was  filed  on  the  15th  day  of  November, 
1869,  and  contained  a  foot-note,  dispensing  with  answers  un- 
der oath.  The  amended  Ijill,  filed  July  10th,  1871,  contained 
no  foot-note,  and  did  not  dispense  with  sworn  answers.  The 
defendants  answered  both  bills,  but  their  answers  were  not 
sworn  to.  Each  incorporated  in  his  answer  a  demurrer  for 
misjoinder  of  defendants,  and  for  multifariousness,  and  Luke 
Matthews  assigned,  as  an  additional  ground  of  demurrer, 
that  he  had '  never  been  notified  of  the  non-payment  of 
the  biU. 

It  appears  from  the  evidence  that  Bradley,  Wilson  &  Co., 
for  many  years  prior  to  1860,  had  been  engaged  in  the  busi- 
ness of  cotton  factors  and  commission  merchants  and  col- 
lectors, having  an  office  at  New  Orleans,  La.,  and  also  at 
Huntsville,  Ala.,  and  were  the  confidential  agents  of  both 
Luke  and  William,  who  had  for  many  years  kept  running 
accounts  with  them.  William  left  the  bills  with  Bradley, 
Wilson  &  Co.,  with  authority  to  collect  them,  without  in- 
structions as  to  the  currency  in  which  payment  should  be 
accepted.  On  the  29th  day  of  January,  1861,  Bradley,  Wil- 
son <fe  Co.  furnished  W'illiam  Matthews  an  account  current, 
from  which  it  appears  that  from  the  20th  day  of  January, 
1860,  up  to  the  13th  day  of  January,  1861,  he  had  drawn 
several  thousand  dollars  in  excess  of  the  amount  to  his 
credit,  and  after  crediting  him  with  the  amount  of  Luke's 
first  draft,  which  was  done  on  the  day  it  matured,  less  than 
two  thousand  dollars  remained  to  his  credit.  The  books  of 
Bradley,  AVilson  &  Co.,  and  also  an  account  current  fur- 
nished to  Luke  Matthews  on  the  17tli  day  of  April,  1861, 
show  that  the  firm  then  owed  him  a  balance  of  $31,825  15. 
The  items  of  this  account,  on  the  credit  side,  commenced  on 
the  13tli  day  of  November,  1860,  and  continued  up  to  the 
17th  day  of  April,  1861.  On  the  13th  day  of  January,  1861, 
when  the  first  bill  of  exchange  in  favor  of  William  fell  due,  the 
amount  to  Luke's  credit  was  several  thousand  dollars  less 
than  the  amount  required  to  pay  it,  but  Bradley,  Wilson  ct 
Co.  paid  it  on  that-  day,  crediting  AYilliam's  account,  and 
making  a  corresponding  charge  against  Luke.  At  various 
times  between  the  13th  day  of  November,  1860,  and  the  17th 
day  of  April,  1861,  Bradley,  Wilson  &  Co.  had  received  from 
Luke,  and  sold  on  his  account,  several  hundred  bales  of  cot- 
ton, the  proceeds  of  which  amounted  to  nearly  seventeen 
thousand  dollars,  and  this  sum,  added  to  collections  made  hj 
them  for  Luke  during  the  same  period,  swelled  the  credit 
side  of  his  account  to  $46,106  48 ;  and  after  deducting  the 
amount  of  the  first  bill  of  exchange  in  favor  of  William,  and 
less  than  $500  charged  against  Luke  during  the  same  period, 
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there  remained  to  his  credit  the  large  balance  of  $31,821  15. 
Of  this  balance,  there  remained  to  the  credit  of  Luke,  on 
the  13th  day  of  January,  1862,  nearly  twenty-two  thousand 
dollars,  and  on  that  day,  Bradley,  Wilson  &  Co.  charged 
Luke  with  the  sum  of  $14,894  20,  the  amount  of  his  second 
bill  in  favor  of  William,  and  gave  the  latter  corresponding 
credit.  A  copy  of  W.  W.  Matthews'  account,  in  which  this 
credit  appeared,  was  sent  to  him,  and  it  does  not  appear  that 
he  objected  to  it  on  that  account. 

On  the  24th  of  December,  1861,  William  Matthews  wrote 
from  LaGrange,  Texas,  to  Bradley,  Wilson  &  Co.,  as  follows : 
"When  my  bill  matures,  you  will  please  send  me  $2,000,  and 
hold  on  to  the  balance  for  further  orders.  If  any  thing 
should  occur  so  that  my  brother,  Luke,  should  not  meet  my 
bill,  you  will  please  do  me  the  kindness  to  advance  me  $1,000." 
Li  reply  to  this,  Bradley,  Wilson  &  Co.,  on  the  10th  Janu- 
ary, 1862,  sent  him  by  express  $2,000  in  Confederate  money, 
writing  him  that  they  did  so,  "  although  the  draft  had  not 
matured,  as  they  had  no  doubt  it  would  be  paid  when  it  fell 
due."  In  this  letter,  they  also  call  his  attention  to  a  letter 
written  him  on  the  19th  day  of  December,  1861.  In  that 
letter,  after  asking  authority  to  endorse  draft  or  bill  when 
paid,  (it  being  unendorsed  and  payable  to  William  Matthews' 
own  order,)  they  say:  "Large  as  the  sum  is,  and  tight  as 
money  matters  are,  the  amount  will  be  placed  to  your  credit 
at  maturity.  We  deem  it  proper  to  remark,  that  for  money 
left  in  our  hands,  that  is,  subject  to  be  drawn  for  at  sight,  we 
do  not  allow  interest ;  but,  being  much  in  want  of  money 
these  tight  times,  we  would  be  willing  to  retain  your  funds, 
or  a  part  of  them,  for  a  given  time.  If,  therefore,  you  do  not 
wish  to  draw  all  your  money  when  it  is  due,  and  will  stipu- 
late an  amount  you  will  allow  us  to  retain  for  a  given  time, 
we  will  allow  you  eight  per  cent,  interest.  In  your  reply  be 
good  enough  to  say  how  and  when  you  want  your  money." 

On  the  4th  day  of  January,  1862,  William  Matthews  writes 
in  reply :  "  I  received  your  favor  a  few  days  since,  and 
should  have  replied  before  this,  but  have  been  waiting  to 
hear  from  Mr.  Green,  to  know  what  kind  of  money  he  would 
take.  I  owe  Mr.  O'Daniel  $5,000,  which  he  will  take  in  New 
Orleans,  the  balance  I  shall  want  as  soon  as  I  can  hear  from 
Mr.  Green."  In  this  letter  hi>  authorized  Bradley,  Wilson  & 
Co.  to  endorse  the  draft  for  him  when  it  was  collected.  On 
the  11th  of  January,  1862,  William  Matthews  writes  them, 
that  they  can  keep  $4,000  at  ten  per  cent,  interest  for  twelve 
months.  If  they  do  not  wish  to  do  this,  he  desires  $5,000 
kept  for  O'Daniel,  and  the  balance  remitted  to  him  in  gold 
and  silver. 

Vol.  liiv.. 
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On  the  16th  of  January,  1862,  he  again  writes  Bradley, 
Wilson  &  Co.,  to  know  what  are  the  chances  to  collect  the 
Luke  Matthews  draft.  On  the  18th  of  January,  1862,  he 
writes,  that  he  has  given  O'Daniel  a  check  on  them  for  $5,000, 
and  that  he  wiU  wai#  gold,  "  but  possibly  you  might  prevail 
on  him  to  take  Confederate  bonds, '  and  in  the  same  letter 
requests  them,  if  no  money  has  been  sent  him,  to  send  him 
$1,000  "in  Louisiana  or  Confederate  money,  if  you  can't  get 
gold."  On  the  '25th  of  January,  1862,  Bradley,  Wilson  &  Co., 
after  calling  attention  to  former  letters,  and  acknowledging 
the  receipt  of  his,  write  WilUam Matthews  that  they  "would 
at  once  forward  funds,  was  it  not  you  direct  us  to  remit  in 
gold  or  silver.  Our  banks,  for  a  long  time  before  the  draft 
we  collected  for  you  was  due,  had  suspended  specie  payment. 
Coin  can  not  be  had,  unless  we  pay  a  high  price  for  it.  Gold 
is  worth  30  to  33,  and  silver  20  to  25  per  cent,  premium.  Are 
you  willing  to  pay  such  premiums?"  On  the  2d  day  of  Feb- 
ruary, 1862,  William  Matthews  replied,  that  he  can  never 
think  of  paying  such  premium  for  coin,  and  adds:  "You  wiU 
please  hold  on  to  the  balance  of  my  claim  against  brother 
Luke,  and  make  him  pay  ten  per  cent,  damages  on  all  that 
has  not  been  received."  In  this  letter,  he  says  he  would 
willingly  take  Confederate  money,  but  he  can  not  pay  debts 
with  it,  and  he  thinks  it  nothing  but  right  that  his  brother 
should  pay  ten  per  cent,  interest,  as  he  has  to  pay  that  rate 
on  his  debts. 

On  the  17th  day  of  February,  1862,  Bradley,  Wilson  &  Co. 
write  that  specie  has  disappeared  and  Confederate  cuiTency 
has  taken  its  place.  "  In  this  currency  the  draft  of  Mr.  Luke 
Matthews  was  provided  for  and  paid  at  maturity,  and  the 
amount  is  at  your  credit  and  subject  to  your  order."  They 
add  further :  "  Your  brother  Luke  having  paid  his  draft 
according  to  commercial  usage  of  the  place  where  it  was  due, 
we  do  not  think  it  our  business  to  write  to  him  on  the  sub- 
ject." 

Replying  to  this,  on  the  28th  day  of  February,  1802,  Wil- 
liam Matthews  writes,  he  would  take  Confederate  money  if 
he  could  use  it,  and  requests  Bradley,  Wilson  &  Co.  "  to  hold 
on  to  brother  Luke's  draft  until  times  are  such  that  he  can 
pay  such  funds  as  I  can  use."  In  this  letter,  he  also  re- 
quests them  to  pay  $1,000  to  a  Mr.  Wilkinson,  and  to  credit 
the  draft  with  that  amount,  and  the  $2,000  sent  by  express 
in  January  preceding.  He  further  states,  in  this  letter,  that 
he  had  his  draft  made  payable  in  New  Orleans  for  the  pur- 
pose of  getting  par  funds,  as  he  knew  he  would  have  to  pay 
out  such,  and  adds:     "If  you  have  taken  from  brother  Luke 
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Confederate  money  to  pay  me,  you  done  so  on  your  own  res- 
ponsibility." 

On  the  llth  day  of  October,  1865,  William  Matthews  wrote 
his  brother  Luke  a  long  letter,  partly  on  business  matters, 
and  makes  no  reference  to  any  indebte(L;iess  of  Luke.  So  far 
as  the  evidence  shows,  no  complaint  was  ever  made  to  Luke 
in  the  lifetime  of  his  brother,  that  the  payment  of  the  draft 
was  questioned,  and  in  1868  he  settled  his  account  with 
Bradley,  Wilson  &  Co.,  allowing  them  a  credit  for  paying 
the  bill,  and  taking  some  property  from  them  in  satisfaction 
of  the  balance  due. 

The  testimony  fails  to  show  that  there  was  any  agreement 
between  Luke  and  Bradley,  Wilson  &  Co.,  that  the  latter 
being  so  largely  indebted  to  him,  should  pay  the  draft  by  a 
mere  change  of  credits.  There  was  no  understanding  about 
the  matter,  "  other  than  the  custom  and  usage  of  the  country 
between  factors  and  shippers,  that  on  a  settlement  of  ac- 
counts the  payment  of  the  bills  should  stand  as  a  credit  on 
the  indebtedness  of  Bradley,  Wilson  &  Co.,  to  Luke  Mat- 
thews." Luke  Matthews  placed  funds  in  Bradley,  Wilson  & 
Co.'s  hands  to  meet  the  draft,  and  these  funds  were  proceeds 
of  sales  of  cotton  and  collections  which  were  received  in 
lawful  currency  and  not  in  Confederate  money. 

On  the  5th  of  January,  1862,  Luke  Matthews  wrote  his 
brother  in  response  to  an  inquiry  of  his,  that  he  had  arranged 
with  Bradley,  Wilson  &  Co.  to  pay  the  bill  in  Confederate 
treasury  notes  or  bonds.  With  reference  to  this  he  testified : 
"  This  was  a  mistake.  I  never  made  any  such  arrangement 
with  Bradley,  Wilson  &  Co.,  nor  did  I  ever  instruct  them  to 
pay  otherwise  than  in  sound  funds.  Nor  did  I  ever  give  them 
any  instructions,  or  malie  any  arrangements  with  them,  except 
to  pay  at  maturity.  This  letter  was  written  with  a  view  to 
what  was  the  generally  recognized  custom  and  habit  of  the 
country  at  that  time,  and  in  the  haste  of  the  moment  I  as- 
sumed to  state  as  a  fact,  in  the  special  case  named,  what  was 
only  an  inference  from  what  would  have  been  considered 
proper  and  right,  as  conforming  this  particular  case  to  what 
I  knew  to  be  the  general  custom."  The  date  of  William 
Matthews'  death  is  not  stated,  but  it  appears  that  letters  of 
administration  were  granted  to  appellant  on  the  30tli  day  t)f 
October,  1869.  Luke  Matthews  having  died  during  the  pend- 
ency of  the  suit,  it  was  revived  against  his  executor  and 
heirs. 

The  cause  was  submitted  for  final  decree  on  bill,  ansAver 
and  testimony,  and  the  chancellor  holding  that  the  bill  was 
multifarious,  sustained  the  demurrers  on  that  ground  and 
dismissed  the  bilj.  without  prejudice, 
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This  decree  is  now  assigned  as  error. 

William  Cooper  and  David  P.  Lewis,  for  appellants. 

L.  P.  Walker,  contra. 

STONE,  J. — In  determining  the  question  of  multifarious- 
ness, the  court  can  look  only  to  the  bill,  including  the  prayer 
for  relief.  It  is  not  permissible  to  consider  the  answer  or 
proofs. — See  Halstead  v.  Sftepherd,  23  Ala.  558  ;  Carpenter  v. 
Hall,  18  Ala.  439.  Two  very  strong  cases  of  unequal  interest 
in  the  several  defendants,  and  yet  the  bills  in  each  case  held 
not  to  be  multifarious,  are  Morton  v.  Sledge,  29  Ala.  478  ; 
F lemming  v.  Gilmer,  35  Ala.  62. 

Speaking  of  multifariousness.  Chief  Justice  Collier  said  : 
"  It  is  indeed  difficult,  if  not  impossible,  to  reconcile  all  the 
decisions  on  this  subject,  or  to  educe  from  them  general 
rules  by  which  to  test  the  objection."  And  it  is  further  said, 
"the  court  will  be  governed  by  (rules)  which  seem  best 
founded  in  general  convenience,  and  will  best  promote  the 
due  administration  of  justice,  without  multiplying  unneces- 
sary litigation  on  the  one  hand,  or  drawing  suitors  into  need- 
less or  oppressive  expenses  on  the  other." — Kennedy  v.  Ken- 
nedy, 2  Ala.  pp.  609  to  611. 

The  bill  in  this  case  as  amended,  charges  that  by  collusion 
and  fraudulent  combination,  Luke  Matthews  and  Bradley, 
Wilson  cfc  Co.,  surrendered  up  without  payment — the  latter 
to  the  former — the  bill  of  exchange  which  is  the  foundation 
of  this  suit.  The  effect  of  this  surrender  thus  made,  if  true, 
would  be  to  destroy,  or  place  beyond  the  reach  and  control 
of  complainant,  the  evidence  of  his  claim  against  Luke 
Matthews.  There  are  some  circumstances,  under  which 
chancery  will  entertain  jurisdiction  to  recover  upon  a  lost 
bill  of  exchange. — See  1  Story's  Eq.  Jur.  §§  85,  86.  Possibly 
the  fraud  and  collusion  charged  in  this  case  would  give  a 
joint  right  of  recovery  in  chancery  against  Luke  Matthews 
and  Bradley,  Wilson  &  Co. — See  May  v.  Nabors,  6  Ala.  24 ; 
2  Perry  on  Trusts,  §  828.  But  we  deem  it  unnecessary  to 
decide  this  question. 

There  can  be  no  doubt  that  the  present  bill  sets  forth  a 
good  ground  for  equitable  relief  against  Luke  Matthews.  It 
is  the  plain  case  of  a  vendor,  seeking  to  enforce  his  lien  on 
the  land  for  unpaid  purchase  money. — See  2  Brick.  Dig.  515 ; 
lyunldey  v.  Lynch,  47  Ala.  210.  It  is  equally  true  that  by  the 
fraudulent  combination  and  collusion  between  Lake  Mat- 
thews and  Bradley,  Wilson  k  Co.,  charged  in  the  bill  as 
amended,  they  either  fixed  on  themselves  a  joint  liability  to 
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complainant  which  could  be  enforced  in  equity,  or  they  did 
not.  If  they  fixed  on  themselves  such  joint  Uability,  then  the 
present  bill  against  them  was  well  filed  ;  and  joining  them  as 
defendants,  does  not  render  the  bill  multifarious.  The  rule 
against  multifariousness  does  not  require  that  each  defend- 
ant shall  have  the  same  measure  of  interest.  The  case 
against  one  defendant  may  be  so  entire  as  to  be  incapable  of 
prosecution  in  several  suits ;  and  some  other  defendant  may 
be  a  proper  party  to  only  a  part  of  the  case. — See  McCartney 
V.  Calhoun,  11  Ala.  110 ;  3Iobile  &  Cedar  Point  B.  R.  v.  Tal- 
man,  15  Ala.  472;  PI  &  Mer.  Bank  v.  Walker,  7  Ala.  927; 
Jouzan  V.  Toulmin,  9  Ala.  662 ;  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369. 

If  there  be  no  joint  equitable  liability  against  Luke  Mat- 
thews and  Bradley,  Wilson  &  Co.,  then  the  liability  of  the 
latter  to  the  complainant  is  a  pure,  simple  legal  demand, 
which  cannot  be  enforced  in  equity.  The  rule  is  well  and 
sensibly  settled,  that  if  a  bill  sets  forth  one  ground  of 
equitable  relief,  and  also  contains  a  statement  which  would 
uphold  another  claim,  recoverable  only  in  a  common  law  ac- 
tion, although  wholly  disconnected  with  the  equitable  de- 
mand, such  bill  is  not  multifarious,  even  though  it  contains 
a  prayer  for  relief  as  to  each  claim. — Carpenter  v.  Hall,  18 
Ala.  439  ;   Varick  v.  Smith,  5  Paige  137,  160. 

The  demurrer  for  multifariousness  should  have  been  over- 
ruled ;  and  as  no  other  ground  of  demurrer  has  been  con- 
tended for  in  this  court,  we  will  consider  no  other. 

Bradley,  Wilson  &  Co.  were  the  factors  alike  of  W.  W. 
Matthews  and  Luke  Matthews — the  last  two  being  brothers. 
The  proof  shows  they  collected  and  disbursed  for  each,  con- 
siderable sums  of  money,  and  that,  at  times,  each  had  large 
deposit  accounts  with  Bradley,  Wilson  &  Co.  The  bill  of 
exchange,  which  is  the  foundation  of  the  present  suit,  was 
left  by  intestate  of  complainant  with  them  for  collection. 
Another  bill,  part  purchase  of  the  same  land,  also  left  with 
them  had  been  collected  by  them,  the  proceeds  passed  to  the 
credit  of  W.  W.  Matthews  on  their  books,  and  had  been  paid 
out  to  him  in  sums  and  in  merchandise,  as  the  same  was 
called  for.  In  fact,  much  the  larger  part  of  this  first  bill  was 
drawn  out  by  W.  W.  Matthews  in  cash  and  in  merchandise, 
before  it  matured.  The  very  day  on  which  the  first  bill  fell 
due,  the  amount  of  it  was  placed  to  the  credit  of  W.  W. 
Matthews,  on  the  books  of  Bradley,  Wilson  &  Co.,  and  pro- 
duced a  balance  to  his  credit  of  only  a  trifle  under  two  thou- 
sand dollars.  Near  twelve  thousand  dollars  of  its  amount 
had  been  previously  drawn  out  by  W.  W.  Matthews. 

Soon  after  the  collection  of  this  first  bill,  an  account  cur- 
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rent  was  furnished  by  Bradley,  Wilson  &  Co.,  to  W.  W. 
Matthews,  in  which  the  transactions  above  sketched  were  set 
forth  in  an  itemized  account ;  and  there  is  no  evidence  that 
he  expressed  any  dissatisfaction  therewith.  On  the  con- 
trary, the  bill  expressly  avers  that  the  first  of  said  bills  had 
been  paid.  The  payment  was  made  in  the  manner  above  set 
forth,  and  not  otherwise. 

Taking  up  the  transaction  of  Bradley,  Wilson  <fe  Co.,  with 
Luke  Matthews,  we  find  that  he  also  kept  a  running  account 
with  Bradley,  Wilson  &  Co.  When  the  first  draft  matured, 
there  stood  to  his  credit,  on  their  books,  but  little  more  than 
half  the  amount  of  it.  Still,  the  amount  of  that  draft  was 
debited  to  him  on  their  books,  as  so  much  money  paid  for 
him,  and  credited  on  their  books  to  W.  W.  Matthews,  as  so 
much  money  collected  for  him.  Within  two  or  three  months 
afterwards,  further  credits  were  entered  on  the  books  to 
Luke  Matthews,  which  swelled  his  excess  of  credit  to  over 
thirty  thousand  dollars,  after  debiting  him  with  the  amount 
of  the  first  draft  of  $13,807  20.  All  these  receipts  by  Brad- 
ley, Wilson  &  Co.,  were  older  in  date  than  any  issue  of  Con- 
federate currency ;  and,  hence,  must  have  been  made  in 
money  then  considered  lawful. 

Enough  of  this  balance  remained  on  the  books  of  Bradley, 
Wilson  <fe  Co.,  in  favor  of  Luke  Matthews,  to  leave  due  him 
January  1st,  1862,  and  up  to  the  maturity  of  the  second 
draft,  over  twenty-pne  thousand  dollars.  Wlien  the  second 
draft  matured — January  13th,  1862 — Bradley,  Wilson  &  Co., 
debited  Luke  Matthews  with  the  amount  of  that  draft, 
$  14,894  20,  and  credited  W.  W.  Matthews  with  the  same 
amount.  They  had  previously  remitted  to  him,  at  his  request 
two  thousand  dollars,  in  anticipation  of  this  collection.  A 
copy  of  W.  W.  Matthews'  account  with  Bradley,  Wilson  <fc 
Co.,  containing  this  credit  of  814,894  20  was  forwarded  to 
him  ;  and  we  are  not  informed  by  the  evidence  that  he  ever 
objected  to  it. 

As  some  evidence  that  W.  W.  Matthews  did  not  expect 
Bradley,  Wilson  &  Co.  to  collect  the  second  draft  and  remit 
it  to  him  in  bulk,  as  in  case  of  an  ordinary  collection  by  a 
mere  collector,  we  may  refer  to  his  correspondence  found  in 
the  record.  On  December  24th,  1861,  W.  W.  Matthews 
wrote  Bradley,  Wilson  &  Co.,  as  follows  :  "  When  my  bill 
matures,  you  will  please  send  me  two  thousand  dollars,  and 
hold  on  to  the  balance  for  further  orders."  This  money  was 
sent  before  the  draft  matured. 

Again,  he  wrote  January  11th,  1862:  "If  you  wish  to  keep 
a  part  of  my  debt,  you  can  keep  four  thousand  dollars  for 
twelve  months,  with  ten  per  cent,  interest." 


686  SUPEEME  COUKT  [Dec.  Term, 

[Wilkinson,  Adm'r,  v.  Bradley,  Wilson  &  Co.  et  al.] 

We  do  not  learn  from  the  record  that  W.  W.  Matthews 
ever  afterwards  made  any  claim  on  Luke  Matthews  on  ac- 
count of  said  draft.  In  October,  1865,  he  wrote  him  a  long 
letter,  partly  on  business  matters,  and  made  no  allusion  to 
anything  due  from  Luke  to  him.  On  the  other  hand,  he 
wrote  to  Bradley,  Wilson  &  Co.,  of  date  February  28th, 
1862 :  "If  you  have  accepted  from  brother  Luke  Confederate 
money  to  pay  me,  you  done  so  on  your  own  responsibility." 

W.  W.  Matthews  died  between  October,  1865,  and  the  in- 
ception of  these  proceedings,  October,  1869.  We  are  not 
informed  by  tlie  record  that  Luke  Matthews,  during  the  life 
of  his  brother,  was  ever  notified  by  any  one  that  the  settle- 
ment of  the  second  draft,  through  Bradley,  Wilson  &  Co., 
was  not  satisfactory  to  W.  W.  Matthews. 

Much  stress  is  laid  on  the  fact  that  Bradley,  Wilson  &  Co. 
wrote  W.  W.  Matthews  that  they  could  remit  only  in  Confed- 
erate money,  unless  he  would  consent  to  pay  a  high  premium 
for  coin,  and  that  he  refused  each  proposition.  Also,  that 
Luke  Matthews  wrote  him  that  arrangements  had  been  made 
for  payment  of  the  draft  in  Confederate  money.  It  is  not 
true  that  Bradley,  AVilson  &  Co.  collected  in  Confederate 
money.  The  receipt  by  them  was  long  anterior  to  the  first 
issue  of  that  circulating  medium,  and  hence  must  have  been 
in  some  other  currency.  That  the  currency  of  the  country 
had  so  entirely  changed,  in  that  Confederate  currency  had 
become  the  only  circulating  medium  in  which  payment  could 
then  be  made  without  a  great  sacrifice,  was,  perhaps,  un- 
questioned. We  suppose  this  entire  change  in  currency 
caused  each  of  these  parties  to  propose  payment  in  the  then 
only  circulating  medium  of  the  country.  Whether  this  is  so 
or  not,  we  are  satisfied  that  at  the  maturity  of  the  draft, 
Bradley,  Wilson  &  Co.  had  of  the  funds  of  Luke  Matthews 
more  than  enough  to  meet  it ;  that  it  was  not  received  in  Con- 
federate money ;  that  they  were  authorized  and  instructed  to 
apply  it  to  the  payment  of  this  draft ;  and  that  they  did  so 
apply  it  in  the  ordinary  course  of  dealings  by  these  parties 
with  their  house.  We  have  not  been  able  to  find,  in  this 
transaction,  any  evidence  of  fraudulent  combination  or  col- 
lusion between  Bradley,  Wilson  &  Co.  and  Luke  Matthews, 
and  we  hold  that  any  relief  claimed  in  this  bill,  based  on  that 
ground,  must  fail. 

There  is  a  foot-note  to  the  original  bill,  dispensing  with 
sworn  answer ;  and  unsworn  answers  to  it  were  put  in.  The 
amended  bill  has  no  foot-note,  and  there  is  no  direction 
found  in  the  record  relieving  the  defendants  from  making 
oath  to  their  answers  to  that.  The  answers  were  put  in 
without  oath  of  their  truth ;  but  no  objection  to  them  on  this 
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account  was  taken  in  the  court  below.  Whether,  under  these 
circumstances,  it  was  the  duty  of  the  defendants, to  make 
affidavit  of  the  truth  of  the  answers  to  the  amended  bill,  we 
will  not  inquire.  If  such  was  the  case,  it  was  waived  by  the 
failure  of  complainant  to  object  to  it  in  the  court  below.  It 
may  be  stated,  also,  in  this  connection,  that  the  omission  of 
a  foot-note  to  the  amended  bill  rendered  it  imperfect.  But 
no  objection  has  been  urged  on  either  of  these  grounds ;  and 
we  will  treat  the  answers  as  rightly  put  in  without  oath. 

Answer,  not  under  oath,  is  mere  pleading — not  evidence. 
Kev.  Code,  §  3328.  No  exception  can  be  filed  to  such  an- 
swer for  insufficiency. — Rule  of  Practice  No.  34.  We  do  not 
think  the  same  strictness  in  pleading  is  required  in  answers 
not  sworn  to,  as  in  those  which,  under  the  rule,  are  required 
to  be  sworn  to.  We  think  the  general  denials  in  the  answers 
to  the  amended  bill  are  sufficient  to  put  them  in  issue. 
There  is,  indeed,  no  averment,  as  fact,  that  Luke  Matthews 
promised  to  pay  in  gold.  The  averment  is  only  of  a  legal 
conclusion,  deduced  from  the  promise  to  pay  in  dollars,  and 
the  legal  consequences  resulting  from  the  employment  of 
that  word. 

Putting  ourselves,  as  near  as  we  can,  in  the  attitude  the 
parties  occupied  in  January,  1862,  we  think  the  conduct  of 
Luke  Matthews  was  natural,  and  entirely  free  from  blame. 
He  prudently  provided  funds,  in  the  hands  of  the  drawee,  to 
meet  the  draft.  TJiat  drawee  was  the  trusted  friend  and 
agent  alike  of  W.  W.  Matthews  and  of  himself.  The  funds 
were  applied  to  the  extinguishment  of  the  draft,  and,  so  far 
as  we  are  informed,  he  was  not  advised  that  there  was  any 
dissatisfaction.  No  notice  was  given  to  him,  that  he  might 
withdraw  his  funds  from  Bradley,  Wilson  &  Co. — See  Smith 
V.  Fundand,  18  Ala.  665.  The  latter  firm  were  equally  the 
trasted  friends  and  agents  of  W.  W.  Matthews.  This  is 
confirmed,  if  confirmation  of  what  is  stated  above  be  neces- 
sary, by  the  fact  that  they  were  the  drawees  of  the  draft,  and 
as  such  the  parties  to  be  primarily  looked  to  for  its  payment ; 
yet  it  was  left  with  them  by  W.  W.  Matthews  to  be  collected, 
and  the  proceeds  remitted  to  him.  We  think  that,  in  this 
transaction,  Bradley,  Wilson  <fc  Co.  stood  more  in  the  rela- 
tion of  a  common  banker  between  the  brothers  than  as  an 
agent  for  Luke  to  pay,  or  for  AV.  W.  to  collect. 

In  the  case  of  Eyles  v.  Ellis,  4  Bing.  112,  the  principle  is 
thus  declared :  "  The  plaintiff,  in  October,  authorij^ed  de- 
fendant to  pay  in  at  certain  bankers  money  due  from  the  de- 
fendant. Owing  to  a  mistake,  it  was  not  then  paid ;  but  de- 
fendant, who  kept  an  account  with  the  same  banker,  trans- 
ferred the  sum  to  the  plaintiff's  credit,  on  Friday,  the  9th  of 
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December.  The  plaintiff,  being  at  a  distance,  did  not  re- 
ceive notice  of  this  transfer  till  the  Sunday  following,  and 
on  Saturday  the  bankers  failed."     Held  a  good  payment. 

A  similar  principle  was  declared  in  the  case  of  Steioart  v. 
Aberdeen,  4  Mees.  &  Wels.  211.  See,  also,  Anderson  v.  Rob- 
inson, 3  Camp.  199 ;  see,  also,  opinion  of  Spencer,  Senator,  in 
Stone  V.  Hayes,  3  Denio,  on  page  584,  where  he  states  this 
same  principle.  This,  though  a  dissenting  opinion,  does  not 
appear  to  have  been  disputed  on  this  point. 

If,  when  the  money  on  this  draft  fell  due,  Luke  Matthews 
had  received  of  Bradley,  "Wilson  &  Co.,  of  the  moneys  in 
their  hands  belonging  to  him,  a  sum  sufficient  to  meet  this 
draft,  and  had  immediately  repaid  it  to  Bradley,  Wilson  & 
Co.  on  the  draft,  no  one  will  dispute  that  the  payment  would 
have  been  good.  We  can  perceive  no  material  difference  be- 
tween the  supposed  case  and  the  one  in  hand. 

We  think  the  complainant  has  no  right  of  recovery  against 
Luke  Matthews — has  no  equitable  demand  against  Bradley, 
Wilson  &  Co. — and  the  decree  of  the  chancellor  dismissing 
the  bill  is  affirmed. 

Chief  Justice  Brickell,  having  been  of  counsel,  not  sitting. 


Continental  Life  Insnrance  Company 
V,  Webb,  Adm'r,  et  al. 

Bill  in  Equity  to  determine  who  were  Beneficiaries  under  Policy 
of  Life  Insurarvce^  and  to  compel  Insurer  to  pay  Money  into 
Court. 

1.  Cross  hill;  when  not  authorized. — A  cross  bill  is  a  mere  dependency  upon 
the  original  suit,  and  can  not  be  supported  upon  new  and  distinct  matter,  not 
involved  in  the  original  bill. 

2.  Same;  when  must  fail. — When  the  original  bill  is  withoiat  equity,  the 
cross  bill  must  fail. 

3.  Policy  of  life  assurance;  construed. — A  policy  of  life  assurance,  which 
covenants  to  pay  the  sum  insured  to  the  wife  of  the  assured,  if  she  survive 
him,  or  in  event  he  survive  her,  to  her  children,  is  a  contract  creating  only 
legal  obligations  and  rights  ;  and  upon  the  happening  of  the  contingency  ou 
which  it  is  payable  to  the  children,  vests  in  them  a  joint  legal  interest ;  and, 
being  a  contract  for  the  payment  of  money,  the  personal  representative  of 
a  beneficiary  succeeds,  on  hisdeath,  to  his  rights,  and  must  join  with  the  sur- 
vivors in  any  action  at  law  for  the  recovery  of  the  sum  assured,  which  fur- 
nishes a  complete  an  d  adequate  remedy  for  the  enforcement  of  the  contract, 
and  the  determination  of  the  rights  of  the  parties. 
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3.  tkime;  when  hill  filed  as  to,  loilhout  equity — A  bill  in  such  a  case,  by  the 
personal  representative  of  one  claimed  to  be  a  beneficiary,  to  ascertain  who 
are  the  beneficiaries,  to  determine  the  quantum  of  their  interests,  and  to  com- 
pel the  insurer  to  pay  the  money  into  court  for  distribution  accordingly,  which 
assigns  no  other  ground  for  Vi^ithdrawiug  these  matters  from  the  determination 
of  the  law  court,  than  the  fact  that  two  of  the  surviving  beneficiaries  have  the 
custody  of  the  policy,  and  one  of  them,  on  demand,  refused  to  exhibit  it, 
wherefore,  he  can  not  state  its  terms  and  conditions  with  accuracy,  and  seeks 
a  discovery  of  it, — is  without  equity. 

5.  BUlfc/r  discovery;  icJuit  must  state. — In  a  bill  for  discovery  purely,  it  may 
not  be  necessary  to  show  that  the  facts  sought  to  be  discovered  are  incapa- 
ble of  proof  otherwise  ;  but  where  discovery  and  relief  are  sought,  as  to  mat- 
ters of  purely  legal  cognizance,  it  must  be  shown  that  the  facts  sought  to  be 
discovered  can  not  otherwise  be  established,  and  such  discovery  is  indispensa- 
ble to  the  ends  of  justice. 

6.  Policy  of  life  insurarrce;  whit  law  governs  as  to  validity  and  construction  of. 
A  policy  of  insurance  issued  by  a  New  York  corporation,  providing  that  it 
shall  not  take  efi"ect  until  countersigned  by  the  company's  agent  here,  and 
actually  delivered  here,  must  be  governed,  as  to  its  validitj'  and  construction, 
by  the  laws  of  this  State  ;  and  where  such  a  policy  covenants  to  pay  the  sum 
insured  to  the  wife  of  the  assured,  if  she  survived  him,  or,  in  event  he  sur- 
vived her,  to  her  children,  &c.,  "in  conformity  with  the  statute  in  such  case 
made  and  provided,"  the  construction  of  our  statute  on  that  subject  must  gov- 
ern in  determining  what  persons  come  within  the  designation  "children." 

7.  Statutes  authorizing  insurance  of  husbartd's  life  for  wife,  cfcc,  and  policy  con- 
forming to  statute  ;  construed. — A  policy  of  assurance  on  the  life  of  the  husband 
recited  that  it  was  issued  in  consideration  of  certain  representations,  and  a 
cash  premium  paid  by  the  wife,  and  certain  premiums  to  be  paid  thereafter, 
in  consideration  whereof  the  companj'  insured  the  life  of  the  husband,  "for 
the  sole  use  of  the  wife,"  in  a  certain  sum;  and  covenanted  to  pay,  or  cause  to 
be  paid,  the  sum  insured  to  the  wife,  "for  her  sole  use,  in  conformity  with  the 
statute  in  such  case  made  and  provided,"  ....  "  and  in  event  of  the 
death  of  the  wife  before  the  decease  of  the  husband,  the  amount  of  said  insur- 
ance shall  be  payable  to  her  children  for  their  use,  or  to  their  guardian,  if  un- 
der age,"  &c.  This  policy  was  issued  in  another  State,  but  did  not  become 
eflective  uutil  delivered  here.  The  wife  died  before  her  husband.  Some  of 
their  children,  living  at  the  date  of  the  delivery  of  the  policy,  survived  both 
parents,  and  others  died  before  either  parent.  There  also  survived  both  hus- 
band and  wife,  grand  children  whose  parents  died  before  the  delivei^  of  the 
policy.  Held,  1.  The  wife's  right  was  dependent  on  her  surviving  the  husband, 
and  on  her  death  prior  to  his,  and  upon  the  happening  of  the  contingency  on 
which  the  policy  was  jjayable,  her  rights,  and  the  covenants  to  pay  the  insur- 
ance money,  vested  in  the  children.  2.  The  children  to  whom  the  covenants 
in  the  policy  extend,  are  children  living  at  the  death  of  both  father  and 
mother— children  to  whom  the  duty  of  maintenance  extends  if  they  were  in 
minority  ;  no  other  persons  are  within  the  words  and  spirit  of  the  statute,  or 
included  in  the  covenants  of  a  policy  which  conforms  to  it.  3.  Whether  chil- 
dren dying  after  the  mother,  and  before  the  father,  would  take  under  the  cove- 
nants, is  not  decided. 

8.  Refusal  of  leave  to  amend;  ichen  proper. — It  is  not  error  to  refuse  leave  to 
amend  the  bill  generally,  to  obviate  objections  pointed  out  by  deiuurrer,  after 
the  chancellor  announces  his  decision  on  deiuurrur  ;  the  particular  auieudmeut 
desired  should  be  presented  to  the  chancellor,  that  he  may  determine  whether 
it  is  allowable. 

Appeal  from  Chancery  Court  of  Hale. 

Heard  before  Hon.  Charles  Turner. 

The  original  bill,  in  this  cause,  was  filed  on  the  10th  of 
September,  1874,  by  James  E.  Webb,  as  administrator  of 
Lucy  T.  Sheppard,  deceased,   against  Waller,  as  personal 


690  SUPEEME  COUET  [Dec.  Term, 

[Continental  Life  Insurance  Company  v.  Webb,  Adm'r,  et  al.] 

representative  of  Catherine  Drake  and  William  B.  Drake  ; 
Garrett,  as  administrator  de  bonis  non  of  Alplieus  Drake,  de- 
ceased ;  Ida  B.  Casey,  a  minor ;  Mirian  French  and  her  hus- 
band, W.  H.  Drake,  Wm.  E.  Lanier,  a  minor ;  and  the  Con- 
tinental Life  Insurance  Company,  of  New  York. 

The  case  made  by  the  bill  was  thus :  In  1868,  the  Conti- 
nental Life  Insurance  Company,  of  New  York,  executed  and 
delivered,  through  its  agent  in  Mobile,  to  W.  B.  Drake,  a 
policy  of  assurance  upon  his  life.  Catherine  (Gr.  was  the  wife 
of  William  B.,  and  was  living  when  the  policy  of  assurance 
was  delivered,  but  died  before  her  husband.  At  the  date  of 
the  delivery  of  the  policy,  said  William  B.  and  Catherine 
had  the  following  liwng  children :  Alpheus  B.  Drake,  who 
died  before  either  his  father  or  mother ;  Lucy  T.  Sheppard, 
complainant's  intestate,  who  also  died  before  either  of  her 
parents ;  Mirian  L.  French  and  Wm.  H.  Drake,  who  are  still 
living ;  and  two  grand  children  still  living,  the  minors  above 
named,  children  of  Sarah  and  Amanda,  two  of  Catherine's 
children,  who  died  before  the  policy  was  issued.  The  bill 
alleges  that  from  the  time  the  policy  was  delivered  up  to 
William  B.'s  death,  in  December,  1872,  he  paid  the  premi- 
ums, and  kept  it  in  force ;  that  "  after  his  death,  the  policy  fell 
or  came  into  the  hands  of  Mirian  French,  A.  P.  French,  her 
husband,  and  Wm.  H.  Drake,  in  whose  custody  it  now  is ; 
and  that  your  orator  has  never  been  permitted  to  see  said 
policy,  though  on  one  occasion  he  requested  said  A.  P. 
French  to  exhibit  it  to  your  orator,  but  he  refused.  And  so 
it  is,  your  orator,  not  having  access  to  said  policy,  can  not 
state  with  accuracy  all  its  terms  and  conditions ;  and  that  its 
terms  may  be  seen  and  known  by  all,  he  asks  a  discovery 
thereof,  and  that  said  Mirian  and  her .  husband,  and  said 
Wm.  H.  Drake,  be  required  to  produce  the  original  policy  in 
court,  and  that  the  Continental  Life  Insurance  ComjDany  may 
discover  and  make  known  the  terms  of  their  said  contract, 
by  producing  it,  or  a  copy,  if  they  have  one." 

The  bill,  however,  charges,  on  information  and  belief,  that 
the  annual  premiums  to  be  paid  amounted  to  $571 ;  that  the 
amount  insured  was  $10,000,  during  the  term  of  said  Wm.  B. 
Drake's  natural  Ufe,  from  the  IGtli  day  of  October,  1868, 
"and  for  the  sole  yse  of  his  wife,  Catherine. G.;  that  the  in- 
surance company  agreed  and  bound  themselves  to  pay  the 
sum  insured  to  Catherine  G.,  within  ninety  days  after  due 
notice  and  satisfactory  evidence  of  the  death  of  said  Wil- 
liam B.  during  the  continuance  of  the  policy,  and  it  was 
further  provided,  in  event  of  the  death  of  said  Catherine  be- 
fore the  death  of  said  William  B.,  the  amount  should  be 
payable  to  her  children,  for  their  use,  or  their  guardian,  if 

Vol.  iiv. 


187.^]  OF  ALABAMA.  691 

[Continental  Life  Insurance  Company  v.  Webb,  Adm'r,  et  al.  ] 

under  age ;  and  that  said  company  thereby  became  bound 
and  liable  to  pay  the  amount  of  said  insurance  according  to 
the  form  and  terms  of  their  said  .  contract ;  and  that  orator, 
as  administrator  of  Lucy  T.  Sheppard,  became  entitled  to 
have  and  receive  from  said  Continental  Life  Insurance  Com- 
pany, in  right  of  his  intestate,  a  large  sum  of  money,  as  her 
share  of  said  insurance." 

Due  proof  of  notice  of  the  death  of  said  Wm.  B.  Drake 
is  alleged,  and  the  bill  then  states  "that  without  the  discov- 
ery sought,  it  would  be  impossible  for  orator  to  successfully 
maintain  any  action  for  the  recovery  of  his  intestate's  share 
of  the  insurance  money."  It  is  further  stated  that  said 
Mirian  claims  one-fourth  of  the  assurance  money  in  her  own 
right,  and  a  like  amount  as  transferee  of  her  brother  Wil- 
liam; that  the  guardians  of  the  two  minors,  and  the  per- 
sonal representative  of  Alpheus,  also  claim  an  interest  in 
said  insurance  money. 

The  bill  prays  for  an  account  of  the  amount  due  upon  the 
policy ;  that  for  the  amount  thus  found  due,  execution  be 
issued  against  the  Continental  Life  Insurance  Company ; 
that  a  receiver  be  appointed  to  have  the  custody  of  the  fund 
pending  the  adjustment  of  the  rights  of  the  various  claim- 
ants ;  that  the  court  will  determine  and  decree  the  amount 
to  be  paid  to  each  of  the  claimants ;  that  an  injunction  issue 
to  restrain  the  life  insurance  company  from  paying  over  the 
.  amount  due  on  said  policy  to  any  other  person  than  the  re- 
ceiver or  officer  appointed  by  the  court,  and  for  general  re- 
lief. The  bill  also  contained  prayers  for  the  appointment  of 
guardians  ad  litem  for  the  minors,  and  pubHcation  as  to  non- 
residents. All  the  parties  having  been  properly  brought  be- 
fore the  court,  answers  were  filed,  or  decrees  pro  confesso 
taken. 

The  Continental  Life  Insurance  Company  makes  a  copy  of 
the  policy  a  part  of  its  answer,  and  admitted  a  liability  to 
pay  the  policy  to  those  rightfully  entitled  to  it,  less  certain 
claims  it  held  for  loans  and  deferred  premiums,  which  re- 
duced the  amount  due  to  $9,060  51,  and  offered  to  pay  that 
sum  to  the  persons  legally  entitled  thereto,  under  the  orders 
of  court.  The  answer  further  sets  up  as  a  defense  to  this 
suit  that  John  H.  Stone,  J,  K,  Edwards,  and  J.  S.  Pringle,  cred- 
itors of  W.  B.  Drake,  filed  their  bill  in  tlie  chancery  court  at 
Mobile,  against  defendant  and  others,  to  subject  the  amount 
due  on  said  pohcy  to  payment  of  their  claims  against  said 
Wm.  B.  Drake.  This  bill  was  dismissed  on  demurrer,  from 
which  decree  an  appeal  was  taken  to  the  supreme  court, 
where  it  is  still  pending. 

The  policy,  made  an  exhibit  to  this  answer,  shows  that  the 
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CoDtinental  Life  Insurance  Company  caused  their  corporate 
seal  to  be  thereunto  affixed,  and  these  presents  to  be  signed 
by  their  president  and  secretary  at  New  York,  this  25th  day 
of  November,  1868,  and  also  contained  a  provision  that  "the 
policy  shall  take  effect  only  when  countersigned  by  the  com- 
pany's agents  at  Mobile,  Alabama." 

The  policy  recites  that  it  is  made  in  consideration  of  the 
representations  made  in  the  application  for  the  policy,  and 
$126  89  in  hand  paid  by  Catherine  G.  Drake,  and  a  like 
amount  payable  in  February  and  June  of  each  year  during 
the  continuance  of  the  policy ;  and  in  consideration  thereof, 
the  company  assures  "the  life  of  William  B.  Drake,  of  Hale 
county,  State  of  Alabama,  for  the  sole  use  of  his  wife,  Cath- 
erine G.  Drake,  and  children,  in  the  amount  of  ten  thousand 
dollars,  for  the  term  of  his  natural  life.  And  the  said  com- 
pany do  hereby  covenant  and  agree  to  and  with  the  said  as- 
sured, well  and  truly  to  pay,  or  cause  to  be  paid,  the  sum  in- 
sured to  the  said  assured,  for  her  sole  use,  in  conformity  to 
the  statute  in  such  case  made  and  provided,  within  ninety 
days  after  due  notice  and  satisfactory  evidence  of  the  death 
of  said  William  B.  Drake  during  the  continuance  of  this  pol- 
icy, and  proof  of  the  just  claim  of  the  assured  under  the 
same,  any  indebtedness  to  the  company  being  first  deducted 
therefrom.  And  in  case  of  the  death  of  said  Catherine  G. 
Drake  before  the  decease  of  said  William  B.  Drake,  the 
amount  of  said  insurance  shall  be  payable  to  her  children  . 
for  their  use,  or  to  their  guardian,  if  under  age,  within 
ninety  days  after  due  notice  and  satisfactory  evidence  of  the 
death  of  said  William  B.  Drake. 

On  the  same  day  on  which  the  Continental  Life  Insurance 
Company  filed  its  answer  to  the  original  bill,  the  chancellor 
(Hon.  A.  W.  Dillard,)  made  an  order  on  its  motion,  that  it 
be  "  allowed  to  file  a  cross  bill  in  the  nature  of  a  bill  of  in- 
terpleader as  of  that  date  "  (Dec.  4,  1874),  and  the  bill  was 
thereon  filed. 

The  cross  bill,  after  setting  out  the  original  bill  filed  in  the 
cause,  states  substantially  the  same  facts  with  reference  to 
the  issue  of  the  policy  and  the  death  of  the  assured  and  his 
wife,  and  the  claims  of  their  children  and  grand  children,  &c., 
as  disclosed  in  the  original  bill  and  the  answer  thereto.  It 
admits  the  liability  of  the  company  upon  the  policy  for  the 
full  amount,  less  certain  credits  for  deferred  premiums  and 
loans,  which  are  stated,  and  avers  that  it  holds  the  money  as 
a  mere  stake-holder,  and  is  willing  to  pay  to  those  entitled 
thereto  whenever  it  can  safely  do  so,  and  offers  to  bring  the 
money  into  court  and  pay  it  over  to  the  register  or  receiver 
whenever  ordered  to  do  so,  but  it  is  ignorant  as  to  who  is 
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rightfully  entitled  thereto,  and  has  doubts  as  to  whom  the 
fund  belongs.  It  then  sets  out  the  proceedings  against  it  in 
the  suit  of  Stone,  Edwards  and  Pringle,  in  the  chancery  court 
at  Mobile,  and  the  dismissal  of  the  bill  in  that  case,  and  its 
pendency  on  appeal  in  the  supreme  court,  as  before  stated 
in  its  answer  to  the  original  bill.  The  cross  bill  further 
states  that  the  comjsany  has  been  served  with  a  garnishment 
in  a  suit  in  the  circuit  court  of  Hale  county,  between  Wm. 
H.  Drake  and  a  creditor  of  said  Drake,  which  suit  is  still  pend- 
ing, and  that  the  company  has  also  been  notified  by  said 
Mirian  that  she  claims  the  interest  of  said  William  H.  in 
said  insurance  fund,  which  is  sought  to  be  subjected  in  said 
garnishment  suit,  and,  by  reason  of  this  litigation  growing 
out  of  these  claims  and  suits,  is  being  injured  and  harrassed. 
The  cross  bill  makes  defendants  all  the  parties  to  the  original 
bill  in  this  cause,  and  also  Stone,  Edwards  and  Pringle,  who 
were  complainants  in  the  chancery  suit  at  Mobile,  and 
prays  that  it  be  heard  and  considered  with  the  original  bill ; 
that  the  defendants  severally  be  required  to  come  in  and  in- 
terplead as  to  their  respective  claims  and  rights,  and  that  the 
court  adjudge  and  determine  the  same ;  that  an  account  be 
taken  of  the  amount  due  on  the  policy  ;  that  Stone,  Edwards 
and  Pringle,  and  all  other  persons  be  enjoined  frgm  prosecu- 
ting any  suits  at  law  or  in  equity  to  recover  any  part  of  the 
money  due  upon  said  policy,  until  the  further  order  of  the 
court,  and  for  general  relief. 

Upon  bond  being  given  as  prescribed  by  the  chancellor 
(Hon.  A.  W.  Dillard),  an  injunction  issued  as  prayed  in  the 
cross  bill,  and  on  the  16tli  clay  of  December,  1874,  the  chan- 
cellor made  an  interlocutory  decree  appointing  a  receiver  to 
hold  the  fund  which  life  insurance  company  desired  to  pay 
into  court,  and  that  upon  such  payment  the  Continental  Life 
Insurance  Company,  complainant  in  the  cross  bill,  be  dis- 
charged from  the  necessity  of  all  further  litigation  with 
respect  to  the  fund;  and  the  amount  due  upon  the  policy  was 
afterwards  deposited  as  authorized  by  this  order. 

Some  of  the  defendants  put  in  answers  to  the  cross  bill, 
decrees  pro  con/esso  were  taken  as  to  others,  and  Stone, 
Edwards  and  Pringle  demurred,  assigning  numerous  grounds, 
among  others,  that  the  cross  bill  showed  they  were  not  par- 
ties to  the  original  bill ;  that  the  matters  set  up  did  not  make 
a  case  authorizing  a  cross  bill ;  that  it  appeared  from  the 
cross  bill  that  the  parties  demurring  claimed  no  title  to  the 
funds,  but  only  the  right  to  subject  them ;  and  that  complain- 
ant could  protect  itself  by  pleading  in  a  suit  at  law  against 
it,  or  by  pleading  in  the  chancery  suit  at  Mobile. 

The  cause  was  submitted  for  hearing  on  demurrer  to  the 
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cross  bill  and  bill  of  interpleadei,  and  the  chancellor  sus- 
tained the  demurrer  and  dismissed  the  bill  The  chancellor's 
decree  further  states  that,  "  upon  the  announcement  of  the 
decision  upon  demurrer,  complainant  in  the  cross  bill  moved 
the  court  for  leave  to  amend  the  same  to  meet  the  objec- 
tions raised  by  the  demurrer,  and  the  court  being  of  opinion 
that  said  cross  bill  was  not  amendable,  so  as  to  sustain  it  as 
a  cross  proceeding  to  the  original  suit,  it  was  therefore  or- 
dered that  said  motion  be  not  allowed." 

The  decree  dismissing  the  bill,  and  the  refusal  to  allow 
leave  to  amend,  are  now  assigned  for  error. 

W.  P.  Webb,  for  appellant. 

James  E.  Webb,  Coleman  &  Seay,  Thos.  R.  Roulhao,  and 
Gaekett,  contra. 

BRICKELL,  C.  J. — 1.  "  A  cross  bill  ex  vi  terminwum,  im- 
plies a  bill  by  a  defendant  against  the  plaintiff  in  the  same 
suit,  or  against  other  defendants  in  the  same  suit,  or  against 
both,  touching  the  matters  in  question  in  the  original  bill." 
Story's  Eq.  PL  §  389 ;  2  Dan.  Ch.  Pr.  1548.  It  is  regarded 
as  an  auxiliary  to,  or  as  a  dependency  upon  the  original  suit ; 
and  its  subject  matter  is  that  of  the  original  bill.  New  and 
distinct  matter,  not  pertaining  to  that  of  the  original  bill, 
cannot  be  introduced  by  cross  bill,  and  made  the  foundation 
of  a  decree. — 2  Dan.  Ch.  Pr.  1548 ;  Nelson  v.  Dunn,  15  Ala. 
513,  A  dismissal  of  the  original  bill,  resting  in  the  election 
of  the  complainant,  at  any  time  before  decree,  carries  mth  it 
the  cross  bill. — Ladner  et  al.  v.  Ogden,  31  Miss.  339.  Founded 
on  matters  growing  out  of  the  original  bill,  if  that  is  wanting  in 
equity,  and  must  of  consequence  fail,  a  cross  bill,  seeking  as 
this  bill  does,  the  introduction  of  new  parties,  asserting  rights 
conflicting  with  the  rights  asserted  in  the  original  bill,  can- 
not be  supported.  If  the  new  parties  had  been  parties  to  the 
original  bill,  a  demurrer  or  motion  to  dismiss  for  want  of 
equity,  could  have  been  interposed  by  them,  resulting  in  the 
dismissal  of  the  original  bill,  which  would  have  earned  the 
cross  biU  with  it.  Of  the  right  to  make  the  defense,  they 
cannot  be  deprived  by  introducing  them  as  parties  to  the 
cross  bill  only.  Nor  in  any  case  can  a  cross  bill  be  main- 
tained if  the  original  bill  is  without  equity.  "It  would 
seem"  (says  Ligon,  J.,)  "to  be  a  solecism  in  terms,  to  speak 
of  a  cross  bill,  when  there  is  no  original  bill,  and  a  paper,  in 
the  form  of  a  bill  in  chancery,  which  contains  no  matter 
which  would  give  that  court  jurisdiction,  is  not  to  be  re- 
garded as  an  original  biU  for  any  purpose,  but  is  in  legal  con- 

VOL.    LIV. 


187^]  OF  ALABAMA.  695 

[Continental  Life  Insurance  Company  v.  Webb,  Adm'r,  et  al.] 

templation  a  nullity ;  and  any  action  taken  upon  it  in  the 
court  in  which  it  is  exhibited,  except  to  dismiss  it  would  be 
without  authority  and  void." — Dill  v.  Shahan,  25  Ala.  703. 
"Without  adopting  to  its  full  extent,  this  language,  we  concur 
in  the  conclusion  attained  in  that  case,  that  when  the  original 
bill  is  without  equity,  the  cross  bill  must  fail.  It  is  not  nec- 
essary as  a  mode  of  defense,  or  to  obtain  more  complete  re- 
lief, than  can  be  afforded  on  the  original  bill,  which  must 
fail,  because  of  its  inherent  insufhciency  to  authorize  any 
relief. 

2.  The  original  bill  is  filed  to  ascertain  who  are  the  benefi- 
ciaries in  a  policy  of  life  insurance,  to  determine  the  quantum 
of  the  interest  of  each  beneficiary  in  the  insurance  money, 
and  to  compel  the  insurer  to  pay  the  money  into  court  that 
it  may  be  distributed  to  those  entitled  to  receive  it ;  the 
complainant  in  the  original  bill  asserting  that  his  intestate 
was  one  of  the  beneficiaries.  The  contract  of  insurance,  as 
it  is  disclosed  in  the  bill,  is  purely  a  legal  contract,  creating 
only  legal  rights  and  obligations.  If  the  event  has  happened, 
and  it  is  averred  in  the  original  bill  to  have  happened,  on 
which  the  insurance  money  has  become  due  and  payable,  the 
remedy  at  law  for  its  recovery  is  adequate.— il/a^teait  v.  Lon- 
don Ins.  Co.  1  Atk.  545.  The  only  embarrassment  of  such 
remedy  averred  in  the  bill,  is  that  the  policy  of  insurance 
is  in  the  possession  of  other  persons,  claiming  to  be  benefi- 
ciaries under  it,  who  have  refused  to  exhibit  it  to  the  com- 
plainant. It  is  not  averred  these  persons  controvert  the 
right  of  the  complainant  to  share  in  the  insurance  money, 
nor  that  they  refuse  to  resort  to  legal  remedies  for  its  re- 
covery. The  contract  or  policy  of  insurance  is  averred  to  be 
under  seal,  and  the  covenant  for  the  payment  of  the  insur- 
ance money,  made  by  the  insurer,  is  shown  to  have  been  in 
the  alternative — to  the  wife  of  the  person  whose  life  was  as- 
sured, if  she  survived  him — or  in  the  event  he  survived  her, 
to  her  children  jointly.  The  legal  interest  of  the  children  who 
are  the  covenantees  or  promissees,  is  joint,  and  in  an  action 
thereon,  all,  if  living,  must  join  according  to  the  rules  of  the 
common  law,  which,  so  far  as  a  contract  of  this  character  is 
concerned,  in  which  the  legal  and  equitable  or  beneficial  in- 
terests reside  in  the  same  persons,  is  unchanged  by  statute, 
Blanchard  v.  Dyer,  2  Me.  111.  On  the  death  of  one  of  sev- 
eral obligees  or  covenantees,  or  promissees,  having  a  joint 
legal  interest  at  common  law,  the  survivors  alone  could  sue, 
and  the  personal  representative  of  the  deceased  could  not  be 
joined.  If  he  had  a  beneficial  interest  surviving  to  his  per- 
sonal representative,  a  court  of  equity  would  compel  the 
survivors  to  account  for  his  share  of  the  sum  when  recovered. 
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And  would,  doubtless,  if  there  was  collusion  between  the 
survivors,  and  the  persons  from  whom  the  debt  was  due  ;  or 
if  there  was,  because  of  the  bankruptcy  or  insolvency  of  tlie 
survivors,  danger  of  a  loss  of  the  fund,  have  intervened  for 
the  protection  of  the  rights  of  the  deceased.  This  rule  of 
the  common  law  is  not  changed,  except  as  to  contracts  for 
the  payment  of  money.  In  these  contracts,  if  there  is  an 
equitable  or  beneficial  interest,  separable  and  distinct  from 
the  legal  title,  surviving  to  the  personal  representative,  he 
not  only  may,  but  must  Join  with  the  survivors  under  the 
operation  of  §  2523  of  the  Eevised  Code.  The  covenant  on 
which  the  right  is  founded  being  for  the  payment  of  money 
only,  if  the  complainant's  intestate  is  one  of  the  covenantees ; 
one  of  the  class  children,  to  whom  it  is  payable,  she  had  an 
interest  distinct  and  separable  from  that  of  the  other  cov- 
enantees, on  whom  the  legal  title  devolved,  surviving  to  com- 
plainant, as  her  personal  representative,  and  an  action  at 
law  for  the  recovery  of  the  money,  to  which  he  was  not  a 
party  could  not  be  supported.  Her  interest  and  rights  could 
not  be  impaired  by  any  act  of  the  surviving  covenantees — 
they  could  not  release  it — a  payment  of  the  entire  sum  to 
them  would  not  satisfy  it — it  is  separable  and  distinct  from 
that  of  the  survivors,  and  the  legal  title  to  which  they  suc- 
ceed. Nor  can  the  survivors  embarrass  the  personal  repre- 
sentatives in  the  pursuit  of  the  legal  remedies  for  the  re- 
covery of  the  money.  If  they  refuse  to  join  in  an  action  for 
its  recovery,  he  may  lawfully  use  their  names,  without  their 
consent,  they  having  a  right  to  indemnity  from  him  against 
costs.— 1  Chit.  PI.  9  (note  y) ;  3  Chit.  Pr.  127*30.  _  Nor  could 
they  dismiss  such  suit,  or  be  permitted  to  affect  its  prosecu- 
tion injuriously  to  the  complainant. — Cunningham  v.  Carpen- 
ter, 10  Ala.  109  ;  Roden  v.  3Iurphy,  10  Ala.  804. 

The  difficulty  in  a  suit  at  law,  suggested  by  the  bill,  is  not 
that  the  survivors  deny  the  interest  of  the  complainant,  or 
that  it  is  denied  by  the  insurer — nor  that  the  survivors  re- 
fuse to  join  him  in  a  suit  for  the  recovery  of  the  money. 
The  only  embarrassment  is,  that  the  survivors  have  not 
shown  him,  and  one,  a  husband  of  one  of  the  beneficiaries, 
once  refused  to  exhibit  to  him  the  policy  of  insurance,  and 
not  having  access  to  it,  he  cannot  state  vnth  accuracy  its 
terms  and  conditions,  wherefore  he  seeks  a  discovery  of  it. 
It  is  not  averred  that  there  is  any  dispute  or  controversy  as 
to  the  terms  or  conditions  of  the  policy,  nor  that  any  appli- 
cation has  been  made  to  the  insurer  for  information  of  its 
terms  and  conditions.  In  an  action  at  law  on  the  policy,  its 
production  would  be  necessary,  or  an  account  given  for  its 
absence  before  secondary  evidence  of  its  contents  would  be 
Vol.  liv. 
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admissible.  The  survivors '  in  whose  possession  the  policy 
is,  would  be  competent  witnesses,  and  through  the  aid  of  a 
subpffina  duces  tecum,  could  be  compelled  to  produce  the 
policy.  Or  without  its  aid,  it  would  be  in  the  power  of  the 
court  to  compel  its  production.  The  bill  does  not,  there- 
fore, disclose  a  case  in  which  a  discovery  is  material  to  sup- 
port a  suit  at  law ;  nor  is  it  shown  that  the  discoveiy  sought 
is  in  aid  of  a  suit  brought,  or  intended  to  be  brought,  nor 
that  the  facts  of  which  a  discovery  is  sought,  cannot  be 
proved  without  the  answer  of  the  defendants.  Indeed,  it  is 
manifest  on  the  face  of  the  bill  that  they  are  capable  of  such 
proof. 

The  bill  is  framed  not  only  for  discovery,  but  for  relief. 
In  a  bill  for  discovery  only,  it  may  not  be  necessary  to  dis- 
close that  the  facts  sought  to  be  discovered,  are  incapable  of 
proof  otherwise.  A  discovery  may  be  had  of  mere  cumula- 
tive e^ddence.— Story's  Eq.  PL  §  324.  But  if  the  bill  is 
fi-amed  for  discovery  and  relief,  and  seeks  to  withdraw  from 
the  jurisdiction  of  courts  of  law  matters  of  pure  legal  cogni- 
zance, it  must  be  shown  the  discovery  is  indispensable  to  the 
ends  of  justice,  and  because  of  the  inability  of  a  court  of  law 
to  compel  it,  the  jurisdiction  of  a  court  of  equity  arises,  as  it 
arises  generally,  because  of  the  inadequacy  of  legal  remedies. 
Were  the  rule  otherwise,  on  the  pretense  of  seeking  a  dis- 
covery, a  court  of  equity  would  be  constantly  invading  the 
jurisdiction  of  courts  of  law. — Story's  Eq.  PL  §  324 ;  Morton 
V.  Mosely,  17  Ala.  794 ;  Perrine  v.  Carlisle,  19  Ala.  686 ;  Cro- 
thers  V.  Lee,  29  Ala.  337.  There  is  not  the  least  embarrass- 
ment in  the  remedy  of  the  complainant  at  law,  if  he  has  the 
right  averred  in  his  bill,  and  there  is  no  ground  on  which  a 
court  of  equity  can  intervene.  It  is  apparent  that  a  doubt 
exists  in  the  minds  of  the  parties  whether  the  complainant's 
intestate  is  of  the  class  of  beneficiaries  entitled  to  the  insur- 
ance money.  Such  doubt  it  is  the  peculiar  province  of  a 
court  of  law  to  solve.  Difficulty  or  doubt  in  the  construction 
of  contracts  creating  legal  rights,  is  not  a  ground  of  equity 
jurisdiction ;  nor  is  that  court  more  capable  of  solving  and 
remo^dng  them  than  a  court  of  law. 

3.  The  insurer  does  not  deny,  but  admits  liability  for  the 
insurance  money — protection  in  its  payment,  is  all  that  is 
claimed.  It  becomes  necessary,  therefore,  that  future  litiga- 
tion may  be  avoided,  to  consider  wliether  the  complainant  in 
the  original  bill  has  any  interest  in  the  insurance  money. 
A  copy  of  the  policy  of  insurance  is  exhibited  with  the  cross 
bill,  and  corresponds  with  the  averments  of  its  terms  and 
conditions  made  in  the  original  biU.  Though  on  its  face  it 
is  dated,  and  purports  to  have  been  issued   in  the  City  of 
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New  York,  it  contains  this  stipulation :  "  This  policy  to  take 
effect  only  when  countersigned  by  Thomas  Thompson  &  Co., 
agents  at  Mobile,  Alabama."  It  could  not  be  a  perfect  in- 
strument— the  evidence  of  a  complete  contract,  fixing  the 
rights  and  liabilities  of  the  parties,  until  this  act  was  done. 
Until  it  was  countersigned  it  was  inchoate.  The  final  irre- 
vocable assent  of  the  parties,  was  and  could  be  given  only, 
on  the  countersigning  and  delivery  of  the  poHcy.  That  being 
given  here,  the  law  of  this  State  and  not  the  law  of  New  York, 
must  control  as  to  the  validity  and  construction  of  the  poh- 
cy. — Fomeroy  v.  Manhattan  Ins.  Co.,  12  Cush.  416 ;  Heehner  v. 
Eagle  Ins.  Co.,  10  Gray,  131 ;  Bhss  on  Life  Ins.  §  371. 

The  policy  expresses  in  its  face  that  it  is  made  in  consid- 
eration of  the  sum  of  one  hundred  and  twenty-six  eighty- 
nine  one-hundredth  dollars  in  hand  paid  by  Catherine  G. 
Drake,  and  of  premiums  to  be  paid  subsequently  at  times 
specified ;  and  that  it  is  an  assurance  of  the  life  of  William 
B.  Drake,  "for  the  sole  use  of  his  loife,  Catherine  G.  Drake, 
and  children,  in  the  amount  of  ten  thousand  dollars,  for  the 
term  of  his  natural  life."  "  And  the  said  company  do  hereby 
covenant  and  agree  to  and  with  the  said  assured,  well  and 
truly  to  pay,  or  cause  to  be  paid,  the  said  sum  insured  to  the 
said  assured,  for  her  sole  use,  in  conformity  with  the  statute 
in  such  case  made  and  provided,  within  ninety  days  after  due 
notice  and  satisfactory  evidence  of  the  death  of  said  Wil- 
liam B.  Drake,  during  the  continuance  of  the  policy,  and 
proof  of  the  just  claims  of  the  assured  under  the  same,  any 
indebtedness  to  the  company  being  first  deducted  therefrom. 
And  in  case  of  the  death  of  the  said  Catherine  G.  Drake  be- 
fore the  decease  of  the  said  William  B.  Drake,  the  amount 
of  said  insurance  shall  be  payable  to  her  children,  for  their 
use,  or  to  their  guardians,  if  under  age,  within  ninety  days 
after  due  notice  and  satisfactory  evidence  of  the  death  of  the 
said  William  B.  Drake,  as  aforesaid." 

The  locality  of  the  contract  being  regarded  as' here,  it  is 
the  statute  of  this  State,  to  which  it  refers,  and  in  conform- 
ity to  which  it  is  declared  to  be  made.  This  statute  author- 
izes a  married  woman,  in  her  own  name  or  in  the  name  of  a 
trustee,  to  insure,  for  her  sole  use,  the  life  of  her  husband,  the 
amount  of  the  insurance  to  be  paid  her,  if  she  survive  her 
husband,  free  from  the  claims  of  his  representatives  or  cred- 
itors. If  the  premiums  are  paid  by  the  husband,  from  his 
own  funds,  and  exceed  five  hundred  dollars  annually,  the 
exemption  from  the  claims  of  creditors  applies  only  in  the 
proportion  of  five  hundred  dollars  to  the  amount  of  premi- 
ums paid  for  such  insurance.  If  the  wife  die  before  the 
decease  of  the  husband,  the  amount  of  the  insurance  may 
be  made  payable  after  death  to  her  children,  for  their  use. 
Vol.  liv, 
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and  to  their  guardians  if  under  age." — R.  C.  p.  672,  §  353  H. 
I.  The  policy  conforms  substantially  to  this  statute.  The 
purpose  of  the  statute  was  to  enable  the  wife  to  effect  an 
insurance  on  the  life  of  her  husband,  for  her  own  benefit,  if 
she  survived  him,  or  enuring  to  her  children  if  he  survived 
her;  exempt  from  the  claims  of  creditors,  though  the  pre- 
miums were  paid  by  the  husband,  to  the  extent  that  five 
hundred  dollars  of  annual  premium  purchased  ;  or,  if  the 
whole  premium  was  paid  by  her,  from  her  own  means,  or  by 
another  from  his  own  means  for  her,  then  exempt  from  the 
claims  of  her  husband,  or  his  creditors,  or  his  personal  rep- 
resentatives, as  it  would  have  been- without  the  statute.  If 
she  died  before  the  husband,  the  contract  of  insurance  was 
not  to  become  inoperative,  nor  was  it  to  survive  to  her  per- 
sonal representatives.  Her  children  were  to  succeed  to  her 
rights  and  place — to  become  the  covenantees  or  promissees 
of  the  policy.  A  provision  for  the  family,  deprived  by  the 
death  of  the  husband,  of  its  natural  and  legal  jjrotector,  on 
whom  the  law  devolved  the  duty  of  maintenance,  was  the 
object  to  be  accomplished.  This  object  is  deemed  so  merit- 
orious, that  the  husband  is  permitted  to  withdraw  from  the 
claims  of  his  creditors,  and  appropriate  to  its  accomplish- 
ment, funds  on  which,  in  the  absence  of  the  statute,  they 
would  have  had  the  prior  legal  and  equitable  claim.  In  its 
intent  and  purposes  the  statute  must  be  regarded  as  enabling, 
not  as  declaratory  of  existing  law.  By  the  terms  of  the 
statute,  and  by  the  terms  of  the  policy,  the  wife's  right  is 
dependent  on  her  surviving  the  husband.  Her  death  in  his 
life  is  a  termination  of  her  right  and  interest,  as  it  would  be 
the  termination  of  her  estate  in  lands  granted  or  devised  to 
her  for  the  term  of  her  life  only.  The  rights  and  interest  of 
the  children,  before  contingent,  depending  for  their  existence 
on  the  death  of  the  mother  before  that  of  the  husband,  spring 
up  and  become  at  least  as  fixed  and  certain  ■  as  were  the 
rights  of  th*e  mother. — Conn.  BLttual  Life  Ins.  Co.  v.  Burroughs, 
34  Cpnn.  63,  (5  c.  1  Bigelows's  Life  Ins.  Eep.  63.) 

In  the  construction  of  devises,  and  of  conveyances,  the 
legal  and  popular  signification  of  the  word  children,  accord. 
It  designates  immediate  offspring  only ;  and  from  that  signi- 
fication is  not  deflected  unless  otherwise  the  gift  M'ould  fail, 
or  there  is  a  manifest  intention  that  it  should  have  a  larger 
meaning. — 2  Jarm.  Wills,  51;  McGuire  v.  Wesfmorelaud,  36 
Ala.  594.  This  is  a  practical  apjjlication  of  a  general  rule  of 
construction,  of  as  much  force  in  construing  statutes,  or  con- 
tracts not  operating  a  transfer  of  property,  as  in  the  con- 
struction of  devises  or  conveyances — that  general  Avords  are 
to  be  taken   in   their  ordinary  signification,   and   technical 
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words  in  their  technical  sense,  unless  a  clear  intention  to 
use  them  in  another  sense  be  collected,  and  that  other  clearly- 
ascertained. 

No  other  than  its  ordinary  popular  signification,  as  com- 
prehending immediate  descendants  only,  can  be  given  the 
word  children,  as  it  is  found  in  this  statute  and  policy — it 
does  not  embrace  grand-children,  or  lineal  descendants, 
remote  in  degree.  This  construction  conforms  to  the  pur- 
pose the  statute  intended,  to  enable  the  wife  to  accomplish 
by  the  contract  of  insurance — a  provision  for  the  family,  the 
husband  was  under  the  legal  duty  of  maintaining.  The  duty 
of  maintenance  of  the  grand-child,  was  not  imposed  on  the 
husband,  and  to  extend  the  meaning  of  the  word  cJiildren,  so 
as  to  embrace  grand- children,  would  give  the  words  of  the 
statute  and  policy,  a  meaning  larger  than  the  purposes  to  be 
accomplished  warrant. 

Though  the  term  children  may  not  include  other  than  im- 
mediate lineal  descendants — the  precise  question  on  which 
the  right  of  the  complainant  depends,  is  whether  the  term 
children,  as  employed  in  the  policy,  and  in  the  statute,  (for  it 
must  have  the  same  signification  in  each,  the  policy  express- 
ing it  is  made  in  conformity  to  the  statute,)  includes  children 
in  existence  at  the  time  of  the  issue  of  the  policy,  or  only 
children  in  existence  at  the  death  of  the  mother,  or  at  the 
time  of  the  death  of  the  assured.  We  say  in  the  alternative, 
the  time  of  the  death  of  the  mother,  or  of  the  death  of  the 
assured,  because  in  this  case  it  is  not  material  whether  the 
one  or  the  other  is  taken  as  the  period  at  which  those  who  are 
entitled  to  take  under  the  term  children,  is  to  be  ascertained ; 
for  whether  the  one  period  or  the  other  is  the  time  for  ascer- 
taining, the  same  persons  would  take.  The  precise  question, 
therefore,  is  whether  a  child  in  being  when  the  policy  issued, 
but  dying  before  the  mother  and  before  the  decease  of  the 
father,-  is  embraced  in  the  term  children — whether  siLch  child 
is  one  of  the  beneficiaries,  succeeding  to  the  rights  of  the 
mother — to  whom  the  promise  and  covenant,  before  due  and 
payable  only  to  the  mother,  shifts,  and  becomes  a  promise 
and  covenant  to  such  child. 

The  policy  contains,  in  effect,  two  distinct  covenants  for 
the  payment  of  the  insurance  money — the  first  is  for  payment 
to  the  wife — the  second  is  for  payment  to  the  children,  in  the 
event  the  wife  does  not  survive  the  assured.  It  is  not  a  joint 
covenant  to  the  wife  and  children.  There  is  no  event  contem- 
plated, in  which  the  luife  and  children  will  take  the  insurance 
money  jointly  or  in  common.  They  take  distinct,  separate 
and  independent,  the  one  from  the  other.  The  children  can 
never  take  under  the  policy,  or  the  statute,  if  the  luife  is  in 
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being,  capable  of  taking,  and  the  event  occurs,  on  which  the 
insurance  money  becomes  payable.  It  is  only  in  the  event 
of  her  death,  at  that  time,  that  there  is  a  covenant  or  promise 
of  payment  to  them.  True,  there  is  the  recital  in  the  policy 
that  the  assurance  is  for  the  hfe  of  William  B.  Drake,  "  for 
the  use  of  his  wife,  Catherine  G.  Drake,  and  children,"  pre- 
ceding the  covenants  for  the  payment  of  the  insurance  money. 
If  these  general  words  stood  alone,  undefined,  unexplained 
and  uncontrolled  by  succeeding  words,  the  wife  and  the  chil- 
dren living  when  the  policy  issued,  would  be  joint  beneficia- 
ries. The  death  of  the  wife,  nor  the  death  of  any  child, 
would  defeat  or  divest  the  right  and  interest  the  policy  cre- 
ates. These  general  words,  mere  recital,  are  explained  and 
defined  by  the  express  covenants  for  the  payment  of  the  in- 
surance money,  immediately  succeeding  them.  These  cove- 
nants show  the  use  of  the  wife  and  the  use  of  the  children, 
and  it  is  to  this  use,  clearly  and  distinctly  expressed,  the 
general  words  refer.  The  covenant  is  first  for  payment  to 
the  wife  /w  her  sole  use.  These  are  the  words  of  the  statute, 
in  conformity  to  which  the  policy  purports  to  be  made ;  and 
are  the  words  which  have  long  been  employed  in  this  State 
to  create ;  and  which  judicial  decision,  long  prior  to  the  stat- 
ute, had  declared  sufficient  to  create  in  the  wife  a  separate 
estate,  freed  from  all  marital  right  of  the  husband — an  estate 
held  and  enjoyed  by  her  as  if  she  were  a  feme  sole.  The 
words  can  not  have  less  significance  in  this  policy.  To  the 
extent  of  the  wife's  interest,  they  exclude  all  other  than  a 
sole,  independent  right  and  interest.  The  interest  is  contin- 
gent as  to  the  right  to  recover  and  receive  the  insurance 
money — that  right  can  only  arise  on  the  death  of  the  husband 
and  the  continuous  performance  of  the  conditions  of  the  pol- 
icy. It  is,  however,  a  vested  interest  in  the  wife,  subject  to 
be  divested  by  her  death,  before  that  of  the  husband.  If  her 
interest  is  divested — if  by  the  terms  of  its  limitation  it  ex- 
pires, then  that  the  policy,  in  its  very  nature  a  contract  con- 
tinuing until  the  death  of  the  husband,  shall  not  become 
inoperative,  the  covenant  is  for  the  payment  of  the  insurance 
money  to  the  children  of  the  wife,  on  the  happening  of  the 
same  event,  on  which  it  was  payable  to  the  wife.  The  cove- 
nant for  the  payment  to  the  wife,  and  the  covenant  for  the 
payment  to  the  children,  are  distinct,  the  latter  intended  as 
the  alternate,  or  substitute  of  the  former.  This  is  in  con- 
formity to  the  statute,  which  declares  not  that  the  amount 
of  the  insurance,  shall  be  payable  to  the  wife  and  children 
jointly,  but  to  the  wife  for  her  sole  use ;  and  in  case  of  Iter 
death,  before  the  decease  of  the  husband,  may  be  made  pay- 
able to  the  children  fo7'  their  use. 
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The  right  of  the  children,  is  conditional,  and  contingent, 
dependent  on  an  event  which  may  never  occur,  A  legacy, 
the  payment  of  which  is  dependent  on  an  uncertain  event  of 
this  character,  lapses  if  the  legatee  dies  before  the  happen- 
ing of  the  event.— 2  "Will.  Ex'rs,  1055  ;  2  Lom.  Ex.  113 ;  Marr 
V.  McCuUough,  6  Port.  509;  Nixon  v.  Bobbins,  24  Ala.  663; 
Travis  v.  Morrison,  28  Ala.  494.  The  condition  or  contin- 
gency on  which  the  right  depends,  not  having  occurred  while 
the  legatee  was  in  esse,  capable  of  taking,  the  legacy  fails  for 
the  want  of  a  donee.  So  when  a  legacy  is  given  to  a  class 
of  persons,  that  class  is  to  be  ascertained  at  the  time  of  the 
distribution,  and  those  only  can  take  who  are  of  the  class  at 
that  time. — Leigh  v.  Leigh,  17  Beav.  605 ;  Finer  v.  Francis, 
1  Cox,  Ch.  150 ;'  2  Wms.  Ex'rs,  1093.  The  policy  is  Aot  a  tes- 
tamentary disposition ;  nor  is  the  principle  or  the  reasoning 
on  which  those  rules  proceed,  peculiar  to  legacies  or  devises. 
There  are  nice  and  refined  distinctions  observed  in  their 
application  to  testamentary  dispositions,  deemed  necessary 
to  effectuate  the  intent  of  the  testator,  deduced  often,  not 
only  from  his  words,  but  the  state  of  his  affections,  his  duties 
and  relations.  The  intent  of  the  parties  to  the  policy,  and 
of  the  law  maker  in  the  enactment  of  the  statute,  under  which 
it  issued,  deduced  from  the  words  employed,  and  the  purposes 
proposed  to  be  accomplished,  lead  us  to  the  conclusion  that 
the  children  to  whom  the  covenant  extends,  are  only  children 
living  at  the  decease  of  the  mother  and  father.  We  say  at 
the  decease  of  both,  because  it  is  not  necessary  now  to  con- 
sider whether  children  dying  after  the  mother,  and  before  the 
father,  would  take  under  the  covenant  or  not.  The  statute 
is  indefensible,  so  far  as  it  permits  the  husband,  for  the  use 
of  his  toife  and  children,  to  insure  his  life,  paying  the  pre- 
miums with  moneys  which  ought  to  be  appropriated  to  the 
payment  of  his  debts,  on  any  other  theory  than  that  thereby 
he  is  only  performing  a  natural  and  legal  duty,  which  laws 
of  exemption,  and  other  laws,  have  recognized  as  of  equiva- 
lent obligation  to  that  of  his  contracts.  To  this  extent  only 
is  the  statute  enabling,  or  declaratory  of  any  rule,  not  before 
existing  in  law.  Without  the  statute  he  could  have  insured 
his  life,  or  the  wife  could  have  insured  it,  for  her  own  benefit, 
or  the  benefit  of  herself  and  children.  In  the  absence  of  the 
statute  creditors  could  pursue  and  condemn  the  insurance 
money  when  it  became  due  and  payable,  to  the  satisfaction 
of  their  demands,  without  regard  to  the  form  or  terms  of  the 
policy,  if  it  had  been  purchased  with  premims  paid  by  the 
husband.  On  the  father  rests  not  only  the  obligation  of  his 
contracts,  but  the  moral,  natural,  legal  duty  of  maintaining 
wife  and  child.     The  duty  to  the  wife  terminates  only  with 
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her  death,  or  a  dissolution  of  the  marital  relation.  The  duty 
to  the  child,  in  morals  and  hature,  is  terminated  only  by 
death ;  though,  as  a  legal  duty,  it  terminates  at  the  age  pre- 
scribed for  emancipation  from  parental  authority.  It  is 
"nature's  profession,"  says  Lord  CoitE,  "to  assist,  maintain, 
and  console  the  child."  Chancellor  Kent  says,  "the  laws 
and  customs  of  aU  nations  have  enforced  the  plain  precept 
of  universal  law — that  the  parent  must  maintain  the  child  in 
its  necessity  and  weakness."  "A  father's  house  is  always 
open  to  his  children.  The  best  feelings  of  our  nature  estab- 
lish and  consecrate  this  asylum.  Under  the  thousand  pains 
and  perils  of  human  life,  the  home  of  the  parents  is  to  the 
children  a  sure  refuge  from  evil,  and  a  consolation  in  distress. 
In  the  intenseness,  the  lively  touches,  and  unsubdued  nature 
of  parental  affection,  we  discern  the  wisdom  and  goodness  of 
the  great  author  of  our  being,  and  Father  of  Mercies." — 2 
Kent,  189.  In  the  wisdom  and  humanity  of  legislation,  to 
cure  a  deficiency  in  the  common  law,  which  inexorably  de- 
manded the  performance  of  contracts,  as  of  paramount  duty, 
to  that  of  maintaining  wife  and  child,  during  life  of  husband 
and  father ;  and  would  not  tolerate,  but  would  have  denounced 
as  fraudulent  the  accumulation  of  a  fund  for  their  mainten- 
ance, in  preference  to  the  payment  of  debts,  when  death  con- 
signed the  one  to  widowhood  and  the  other  to  orphanage, 
the  statute  has  its  origin.  The  construction  it  must  receive, 
must  limit  it,  so  far  as  its  words  permit,  to  the  accomplish- 
ment of  providing  maintenance  only  for  those  to  whom  it  was 
due  from  the  father  Uving.  Extended  beyond  this,  it  would 
be  offensive  to  good  conscience,  and  would  be  a  mere  statu- 
tory authority  for  perpetrating  a  fraud  on  creditors.  Death 
of  the  child  terminates  the  parental  duty  of  maintenance. 
That  duty  does  not  legally  extend  to  the  offspring  of  the  child, 
though  nature  and  affection  may  enjoin  it  for  them,  and  secure 
its  performance  as  certainly  as  if  commanded  by  positive 
municipal  law.  The  children  to  whom  the  covenant  in  the 
policy  extends,  are  children  living  at  the  death  of  mother  and 
father — to  irhom  the  duty  of  maintenance  extends  if  thet/  are  in 
minority.  These  alone  are  within  the  words  and  spirit  of  the 
statute.  Any  other  construction  would  convert  the  statute 
in  its  practical  operation  into  an  agency,  by  which  the  hus- 
band and  fatlier,  in  defiance  of  the  just  rights  of  his  credit- 
ors, and  not  in  obedience  to  legal  duty,  could  accumulate  a 
fund,  for  dispensation  and  distribution  in  the  exercise  of  mere 
generosity.  The  participants  in  this  fund,  would  often  in 
the  course  of  descents  and  distribution,  as  in  this  case,  if 
complainant's  claim  were  allowed,  be  strangers  to  his  blood 
and  affection,  to  whom  he  owed  no  duty. 
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The  complainant  in  the  original  bill  is  without  right  or 
interest  in  the  insurance  money,  and  of  consequence  the  bill 
is  devoid  of  equity.  .There  was,  therefore,  no  error  in  sus- 
taining the  demurrer  to  appellant's  cross  bill.  The  amend- 
ment of  the  cross  bill  was  not  properly  applied  for — the  pro- 
posed amendment  was  not  presented  to  the  chancellor — 
merely  a  general  leave  to  amend  requested.  Such  leave  can 
not  be  obtained  in  chancery.  The  amendment  desired  must 
be  presented  to  the  chancellor,  that  he  may  determine 
whether  it  is  allowable.  The  refusal  of  mere  leave  to  amend 
and  not  of  a  particular  amendment  presented  to  the  court,  is 
not  error.  No  amendment  of  the  cross  bill  could  have  im- 
parted equity  to  the  original  bill,  and  for  this  reason,  if  an 
amendment  had  been  properly  presented,  it  should  not  have 
been  allowed. 

The  decree  is  affirmed. 
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1.  Aclkmj  when  properly  hrought  in  name  of  consignee. — An  action  against  a 

common  currier  for  failure  to  deliver  goods  entrusted  to  it,  is  properly 
brought  in  the  name  of  the  consignees  alone,  although  they  are  prose- 
cuting the  suit  for  the  benefit  of  another,  whom  they  hold  liable  for  the 
value  of  the  goods. — M.  &  G.  li.  It  Co.  v.   WllUmas,  168. 

2.  Atcnrd;  tchat  necessary  to  mainteivmce  of  action  on. — Where  the  award  re- 

quires performance  of  a  duty  on  each  side  simultaneouslj',  one  party 
cannot  maintain  an  action  on  it  against  the  other,  without  proving  that 
he  had  performed,  or  had  offered,  and  was  willing  to  perform  on  his 
part.  —  Vomer  v.  Thompson,  265. 

3.  Endorsement  in  blank  ;  ichen  holder  may  maintain  action  in  own  name. — The 

endorsement  in  blank  by  the  payee  of  a  bond,  authorizes  the  filling  of 
the  blank  with  the  name  of  any  subsequent  holder,  which  filling  up 
may  be  done,  or  considered  done,  on  the  trial,  and  enables  such  holder 
to  maintain  an  action  thex-eou  in  bis  own  name. — Miller  v.  Henry,  120. 

4.  Ejectment ;  what  will  not  support. — After  the  execution  of  a  mortgage,  the 

legal  estate  passes  to  the  mortgagee,  leaving  to  the  mortgagor  the  equity 
of  redemption  only.  This  equity  may  be  levied  on  and  sold  under  exe- 
cution, and  the  purchaser,  in  the  absence  of  fraud  or  priorities  under 
the  registration  statutes,  acquires  only  what  the  defendant  in  execution 
had — a  mere  equity  or  right  to  revest  himself  with  the  title,  on  paying 
.  the  debt  secured — which  will  neither  support  nor  defeat  an  action  of 
ejectment.  —  (JJiildress  v.  Monette,  317. 

5.  IVover  ;  wJien  maintainable. — If  the  defendant  seizes  and  removes  person- 

alty from  the  premises  of  the  owner,  in  defiance  of  her  wishes,  and  in 
repudiation  of  her  right  to  it,  the  owner  may  maintain  trover  for  a  con- 
version, without  demand  before  suit  brought. — Rhodes  v.  L<jwry,  4. 
G.  iSame. — K  died  te;-;t4ite  in  this  State,  and  S  qualified  as  executor  in  1853. 
Under  a  clause  of  the  will,  li,  a  minor  of  tender  years,  having  no  guard- 
ian, but  residing  under  the  care  of  his  father  in  a  neighboring  county, 
b(!camc  entitled  to  certain  slaves,  and  S  delivered  them  to  B's  father, 
tiiking  his  re(!eipt  showing  thiit  they  were  delivered  as  the  property  of 
the  son,  and  tlie  slaves  were  from  that  time  recognized  and  kept  on  the 
father's  plantation  as  the  property  of  the  son,  until  his  death  in  1864, 
and  remained  thcire  until  emancipated  by  the  results  of  the  late  war. 
B  never  had  any  guardian,  and  neither  S,  the  executor,  nor  B's  father, 
or  any  one  else,  laid  any  claim  to  the  slaves,  but,  on  the  contrary,  al- 
ways recognized  his  right  to  them.  S,  dying  afterwards,  and  the  minor 
becoming  of  age,  without  any  demand  made  upon  S  in  hi«  life,  Ijrought 
an  action  of  trover  for  a  conversion  of  the  slaves,  against  the  adminis- 
trator of  S. 

Held :  The  action  was  well  brought. 

Manning,  J.,  (dissenting)  held,  that  the  delivery  of  the  slaves  was 
made  in  good  faith,  with  a  view  of  doing  the  owner  a  kindness;  that, 
considering  the  nature  of  the  property,  the  disposition  made  was  pre- 
servative of  it ;  and,  having  been  delivered  and  held  (until  emancipa- 
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tion)  iu  a  situation  to  be  forthcoming  when  the  minor  reached  majority, 
and  in  strict  recognition  of  his  rights,  no  inconsistent  dominion  or 
claim  having  been  exercised  or  asserted  over  theiu,  and  no  demand  hav- 
ing been  made  ;  there  was  no  repxidiation  of  the  right  of  the  minor  to 
the  slaves,  or  exercise  of  dominion  over  them  inconsistent  with  those 
rights,  and  l^euce  there  was  no  conversion. — Nelson  v.  Beck,  329. 

7.  Judge  J  for  what  civil  action  will  not  lie  cigainst. — A  civil  action  will  not  lie 

against  a  judge  of  a  superior  court  of  general  jurisdiction,  for  acts  done 
in  his  judicial  capacity  ;  nor  where  he  has  jurisdiction  of  the  subject 
matter,  for  errors  of  judgment  in  determining  that  the  facts  of  a  par- 
ticular case  bring  it  within  that  jurisdiction. — Busieed  v.  Farsons,  393. 

8.  Superior  courts,-  what  are,  within  the  meaning  of  the  rule. — The  courts  of  the 

United  States  are  of  limited,  but  not  of  inferior  jurisdiction  ;  and  the 
same  principles  which  forbid  the  judges  of  superior  courts  of  general 
jurisdiction  from  being  called  in  question  in  a  civil  action,  for  acts  done 
in  a  judicial  capacity,  apply  with  equal  force  to  the  judges  of  the  courts 
of  the  United  States. — Ih. 

9.  Same. — The  district  court  of  the  United  States  is  a  court  of  record  of 

high  dignity,  having  jurisdiction  of  nearly  all  crimes  against  the  United 
States,  and  among  them  of  violations  of  the  "Act  to  enforce  the  rights 
of  citizens  of  the  United  States  to  vote  in  the  several  States,"  &c. ;  and 
it  being  within  the  cognizance  of  the  judge  thereof  to  investigate  a 
charge  of  such  offense,  his  error  in  determining  that  an  affidavit 
charged  an  offense  under  that  act,  and  thereupon  causing  the  accused  to 
be  arrested  on  warrant,  will  not  subject  the  judge  to  a  civil  action  for 
false  imprisonment. — Ih. 

10.  Useand  occupation. — Though  a  contract  of  renting  be  void  as  such,  under 

the  statute  of  frauds,  yet  it  the  tenant  enters  and  occupies  under  it,  the 
relation  of  landlord  and  tenant  is  thereby  created,  and  the  former  may 
recover  of  the  latter  the  value  of  the  rent,  in  an  action  for  use  and  oc- 
cupation.—  (Jraioford  v  Jones,  459. 

11.  Husband;  when  may  maintain  action  on  note  payable  to  loife, — A  complaint 

declaring  in  the  name  of  the  husband  alone,  on  a  promissory  note  pay- 
able to  a  person  averred  to  be  his  wife,  and  alleging  that  the  note  was 
given  for  rent  of  lands  of  her  statutory  estate,  is  not  demurrable  be- 
cause it  does  not  allege  that  he  was  the  owner  of  it ;  nor  on  the  ground 
that  the  action  should  have  been  brought  in  the  name  of  the  wife . 
Ilollifield  V.  Wilkinson,  275- 

12.  Judgment;  who  cannot  maintain  action  on,  in  own  name. — A  judgment  is 

not  such  a  "contract,  express  or  implied,  tor  the  payment  of  money," 
within  the  meaning  of  section  2523  of  the  Eevised  Code,  as  entitles  the 
assignee  to  maintain  an  action  thereon  in  his  own  name. — Johnson  v. 
Martin,  271. 

13.  Beneficial  owner. — A  party  named  as  promisee  in  a  contract  for  pa3'ment 

of  money,  and  having  the  instrument  iu  his  possession,  may  maintiiin 
an  action  and  recover  thereon  in  his  own  name,  although  another  has  a 
half  interest  in  the  contract.  The  promisee,  having  possession  and  the 
legal  title,  may  receive  payment  and  give  an  acquittance  to  the  debtor, 
and  is,  therefore,  the  beneticial  owner  within  the  meaning  of  section 
2523  of  the  Eevised  Code. — llirschf elder  v.  MitclieU,  419. 
See  AwABD,  5. 

ADMINISTRATOKS.     See  ExjsctJTOES  and  Administratobs. 

ADVANCES  TQ  MAKE  CROP. 

1.  6Vo2>  lien;  what  necessary  to  constitute. — An  instrument  acknowledging  ad- 
vances to  make  a  crop,  will  not  create  the  statutory  lien,  (R.  C.  §  1858,) 
unless  it  truly  recites,  substantially  in  the  language  of  the  statute,  the 
facts  upon  which  it  gives  the  lien  ;  if  the  recitals  be  false,  or  do  not 
come  up  to  the  requirements  of  the  statute— as  where  it  does  not  state 
the  advance  was  obtained  bona  fide,  &c. — the  instrument  will  not  create 
the  statutory  lien,  though  if  it  contain  apt  provisions  for  such  a  convey. 
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ance,  it  maj'  operate  as  an  ordinary  mortgage. — McLester  v.  Somer- 
vUle,  670. 

2.  Same;  wcnxl  provisions,  as  used  in. — The  word  "provisions,"  as  used  in 

the  statute,  must  bo  construed  as  meaning  food  and  provender,  for  man 
and  beast  employed  in  making  the  crop,  and  does  not  include  money  or 
sui^plies  to  x^ay  tlie  hire  ot  laborers,  whether  their  work  was  ta  be  paid 
for  in  money,  clothing,  or  other  supplies. — lb. 

3.  Mort(jage;  what  does  not  render  fraudulent  per  se. — Although  a  mortgage 

conveying  crops,  and  reciting,  in  the  language  of  the  statute,  that  it  was 
given  to  secure  advances  made  in  money,  to  enable  the  mortgagee  to 
make  a  crop  lor  the  current  year,  and  without  which  advance  it  would 
not  be  in  his  power  to  make  a  crop,  &c. — was,  in  fact,  made  to  secure 
an  antecedent  indebtedness  ;  this,  of  itself,  will  not  render  it  fraudulent 
and  void  as  to  existing  creditors  ;  and  although  the  instrument  can  have 
no  efficacy  to  confer  the  statutory  "crop  lien,"  yet  if  made  in  good 
faith,  without  any  int(?nt  to  hinder,  delay,  or  defraud  creditors,  and 
pro2ierly  recorded,  it  will  take  precedence  over  a  subsequent  mortgage 
upon  the  same  property. — lb. 

AGENT. 

1.  State;  whatnot  liable  for. — The  State,  in  the  absence  of  express  legislation 
authorizing  it,  can  not  be  held  answerable,  in  its  courts,  for  the  tortious 
acts  or  conduct  of  the  officers  or  agents  it  employs  in  the  administration 
of  public  affairs. — State  v.  Hill,  67. 

See  Evidence. 

AMENDMENT.     Sec  Pleading  and  Peactice  ;  also,  Chancery. 
APPEAL.     See  Erkoe  and  Appeal. 
ASSURANCE,  LIFE.    See  Life  Insueance. 

ARBITRATION  AND  AWARD.  ^ 

1.  Awards  ;  hoxc  construed. — Awards  must  be  construed  with  great  liberality, 

and  every  reasonable  intendment  made  to  uphold  them. — Burns  v.  llen- 
drix,  78. 

2.  Sume;  motion  to  exclude;  how  tested. — A  motion  to  exclude  an  award,  be- 

cause it  does  not  conform  to  the  submission,  or  because  the  arbitrators 
exceeded  their  authority,  must  be  tested  by  an  inspection  of  the  award, 
construed  in  connection  with  the  submission,  and  cannot  be  susU.iued, 
unless  such  want  of  conformity,  or  excess  of  authority,  is  apparent  from 
the  award. — lb. 

3.  Same,  crclnsion  of;  ichat  not  good  ground  for. — Misconduct  on  the  part  of 

the  arbitrators,  or  their  consideration  oi  matters  extraneous  to  that  sub- 
mitted to  them,  so  affecting  the  axtard  as  to  vitiate  it,  if  not  a])parent 
from  the  award  and  submission,  is  not  good  ground  for  objecting  to  the 
admission  of  the  award  as  evidence,  or  to  exclude  it  after  it  has  been 
received.  The  evidence  upon  which  the  party  assailing  the  award  re- 
lies to  sustain  his  grounds  of  objection  to  it,  must  be  left  to  the  determ- 
ination of  the  jury,  under  proper  instructions  from  the  court. — lb. 

■4.  Same ;  irhat  not  concluded  by.  — Matters  not  submitted,  nor  fairly  within 
the  scope  of  the  submission,  are  not  concluded  b}-  the  award. — lb. 

5.  Ajvard,  lehen  inoperative. — A  claimed  rent  of  15.  who  claimed  credit  for 
buildings  erected  on  premises,  and  being  unable  to  agree  they  submit- 
ted the  matter  to  arbitration.  An  award  was  made  that  B  should  pay  A 
specified  amount  of  rent  in  cotton,  and  that  A  should  j^ay  B  the  amount 
expended  in  erecting  the  buildings.  Tlie  award  did  not  find  what  build- 
ings were  erected  or  the  cost  thereof,  and  loft  it  to  the  parties  to  settle, 
with  the  understanding  that  ".\  was  to  pay  what  was  right."     Ihld : 

The  award  was  so  one-sided,  incomplete,  and  wholly  inoperative  as  to 
one  of  the  mutual  demands,  that  no  action  could  be  maintained  on  it. 
Comer  v.  Thompson,  975. 
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ATTACHMENT. 

1.  Ameiulment;  when  p-operly  aMowed. — A  justice  of  the  peace  may  properly 

allow  the  affidavit  lor  the  attachment  to  bo  amended,  so  as  to  show  that 
the  affijint  was  the  agent  and  attorney  of  the  plaintiff.  The  omission,  if 
a  defect,  is  an  omission  of  form  rather  than  of  substance. — raulhaus  v. 
Leber,  91. 

2.  Altachment,  defects  in  affidavit  for ;  how  cwred.— Defects  in  an  affidavit  for 

ifttachment,  or  in  the  attachment  sued  out  before  a  justice  of  the  peace, 
by  the  express  provisions  of  our  statutes,  are  cured  on  appeal  or  certiorari. 
When  a  partnership  is  plaintiff  in  an  attachment,  the  justice  should 
always  require  the  name  of  the  individuals  composing  it  to  be  stated,  but 
the  failure  to  do  so  is  a  mere  irregularity,  cured  by  appeal. — lb.  To  same 
effect,  see  Perry  v.  Hart,  (kyrbin  &  Atkins,  2H5. 

3.  Attachment;  remedy  to  test  rightfulness  of  levy  on  land. — A  motion  to  set 

aside  the  levy  of  an  attachment  on  land,  can  only  be  made  by  a  i>artj'  or 
privy  to  the  process  ;  and  it  is  only  as  to  personality  that  a  trial  of  the 
right  of  property  can  be  claimed;  and  where  lands  of  one  person  have 
been  levied  on,  under  execution  against  another,  a  resort  to  either 
remedy,  by  the  party  claiming  the  land,  for  the  purpose  of  testing  the 
title,  would  be  an  anomaly  in  judicial  proceedings. — Rea  v.  Lomjstreet 
&  Sedgwick,  291. 

See  Garnishment.     See  Pleading  and  Pkactice. 

ATTORNEY'S  FEES. 

1 .  Attorney's  fees  ;  when  recoverable  as  part  of  the  damages  iii  trover.  — Attor- 

ney's fees  in  prosecuting  a  suit  to  recoverdamages  for  the  conversion  of 
mortgaged  property,  as  well  as  the  principal  and  interest  of  the  debt 
secured,  are  recoverable  as  part  of  the  damages  in  trover,  when  the 
property  converted  and  interest  from  the  time  of  the  conversion,  equals 
or  exceeds  in  value  the  debt,  interest,  and  attorney's  fees,  and  the  mort- 
gage expressly  provides  that  the  "proceeds  of  sale  be  iirst  applied  to  at- 
torney's fees,  and  all  costs  of  collecting  the  amount  due  and  expenses  of 
the  sale. " — McLester  v.  SomerviUe,  670. 

2.  Garnishee  ;  attorney's  fees  allowed.  —Our  statutes  prescribe  the  costs  which 

may  be  taxed  against  the  unsuccessful  party  in  actions  at  law,  and  this 
is  the  limit  of  their  recovery .  When  the  garnishee  is  the  successful 
party,  he  is  entitled  to  recover  as  part  of  the  costs  an  attorney's  tax  fee, 
but  the  court  has  not  power  to  allow  him  the  compensation  which  he 
may  be  bound  to  pay  his  attorneys. — Henry  v.  Murphy  cfc  Co.,  247. 

BAILMENT. 

1.  Bailee;  when  may  discharge  himself  by  delivery  to  other  than  the  bailor. 
While  the  bailee  can  not  set  up  against  his  bailor,  a  title  which  another 
does  not  assert,  and  retain  the  goods  himself,  yet,  when  he  shows  that 
he  has  yielded  possession  to  a  title  superior  to  the  bailor's,  or  made  de- 
livery to  one  entitled  to  receive  the  goods  and  discharge  him,  ho  will  be 
protected. — Groswell  v.  Lehman,  Burr  &  Co.,  3G3. 
See  Paktnehship,  2,  3,  4. 

BANKRUPTCY. 

1.  Bischarge  in  bankruptcy;  what  bars. — A  note  given  by  a  bankrupt,   two 

days  before  the  filing  of  his  petition,  reciting  that  it  was  given  for  "cash 
bona  fide  advanced  to  enable  him  to  take  the  benefit  of  the  bankrupt  law, 
and  without  such  advance  it  would  be  impossible  for  him  to  do  so,"  is 
barred  by  his  subsequent  discharge.— iVeison  v.  Stewart,  115. 

2.  Bankrupt  law;  what  not  debt  contracted  in  a  "fiduciary  character,"  tcithin 

the  meaning  of.— A.  debt  due  a  planter  from  a  cotton  factor  and  commis- 
sion merchant  for  the  proceeds  of  cotton  sold,  is  not  a  "debt  created  by 
his  defalcation,  while  acting  in  a  fiduciary  character,"  within  the 
meaning  of  the  bankrupt  law,  and  is  barred  by  his  subsequent  discharge 
in  bankruptcy. —  Woolsey  v.  Cade,  378. 
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BILL  OF  EXCEPTIONS. 

1.  BRl  of  exceptions ;  pofwer  of  court  over,  after  adjcntmmerd. — After  the  pre- 

siding judge  has  signed  the  bill  of  exceptions,  and  court  has  adjourned 
for  the  term,  it  is  beyond  his  power  to  alter  or  modify  it,  or  by  any  oral 
directions,  to  explain  it,  or  to  control  the  clerk  in  making  out  the 
transcript ;  nor  can  the  appellate  court  receive  aflSdavits  that  portions  of 
the  bill  of  exceptions  which  were  intended  to  be  erased,  were  allowed  to 
remain. — Chaprnan  v.  Holdinrj,  Gl. 

2.  W  kai  may  be  inserted  in. — It  is  within  the  discretion  of  the  primary  court 

to  insert  in  the  bill  of  exceptions  its  general  charge,  to  which  no  excep- 
tion was  reserved.  Such  a  charge  furnishes  no  ground  for  reversal,  and 
its  insertion  in  the  bill  of  exceptions  cannot  injure  the  appellant. 
HolUwjsworth  v.  Chapman,  7.  > 

3.  Validity  of  ,•  whcd  necessary  to. — It  is  essential  to  the  validity  of  a  bill  of 

exceptions  that  it  should  be  signed  by  the  presiding  judge,  according  to 
the  statute;  and  no  agreement  of  the  parties  or  their  attorneys  can  dis- 
pense with  such  signature. — Southern  Ex.  Co.  v.  Black,  185. 

BONDS.     See  Official  Bonds. 

BILLS  OF  EXCHANGE  AND  PROMISSOKY  NOTES. 

1.  Promissory  note  ;  ichat  wiihout  consideration. — A  promissory  note  given  by 

the  widow  to  a  creditor  of  the  deceased  husband,  who  does  not  take  it 
in  payment  of  the  debt,  and  neither  lost  nor  suspended  any  remedy  for 
its  collection,  or  receipted  the  account,  is  without  consideration.  —  Wat- 
son V.  Reynolds  &  Stiickey,  191. 

2.  Saine. — The  fact  that  there  has  been  no  administration,   and  the  widow 

remains  in  possession  of  all  the  real  and  personal  estate  of  the  hus- 
band— the  possession  not  being  derived  from  the  creditor — forms  no 
consideration  for  such  a  promise.  — 1  b. 

3.  S<ime  ;  consideration  of  written  instrument ;  how  far  may  he  impeached  at  law. 

A  person  who  was  president  and  treasurer  of  a  local  board  ot  trustees  of 
an  insurance  company,  gave  a  certificate  that  the  insurance  company 
had  on  deposit  with  him  a  certain  number  of  dollars,  and  signed  it  "H., 
president  and  treasurer,  local  board  of  trustees." 

Held — 1.  The  certiiicate,  in  legal  effect,  was  H. 's  promissory  note,  and 
in  a  suit  at  law  against  him  by  the  insurance  company,  he  could  show 
in  defense  that  the  contract  of  which  it  formed  a  part  had  been  rescinded, 
or  that  the  contract  was  of  mutual  stijjulatious,  and  the  payee  had  not 
performed  on  his  part. — llaii  v.  Life  Ass'n,  195. 

4.  Isote  payable  on  demand;  when  draws  interest. — Interest  runs  on  a  note 

payable  on  demand,  only  from  the  time  of  demand  made,  or  suit  brought, 
and  the  fact  that  the  note  was  given  for  money  received  at  the  time  it 
W!xs  made,  does  not  change  the  rule. — Hunter  v.  Wood,  71. 

5.  Same ;  what  not  necessary  to  mninhdn  suit  on.  — Suit  on  a  note,  payable  on 

demand,  may  be  brought  without  a  previous  request  for  payment,  the 
suit  itself  being  equivalent  to  a  demand. — lb. 

6.  Indorser ;  idIuU  sufficierd  to  charge. — Where  a  promissory  note  was  made 

payable  "at  any  bank"  in  a  specified  city,  proof  of  presentation  at  any 
bank  in  such  city,  and  due  protest  and  notice,  will  bind  the  indorser. 
Boit  it  McKenzie  v.  Corr,  112. 

7.  Protest ;  what  sufficient. — The  protest  of  a  note  made  payable  "at  any  bank 

in  Savannah,  Georgia,"  showed  that  the  note  was  presented  for  payment 
"at  the  Southern  bank  of  the  State  of  Georgia,"  but  did  not  expressly 
stiite  that  this  bank  was  in  the  city  of  Savannah.  The  caption  showed 
that  the  protest  was  made  in  the  city  of  Savannah,  Georgia,  and  the 
protest  recited  that  the  notary  resided  in  that  city.  After  showing  de- 
mand and  refusal  of  payment,  &c.,  it  concludes  :  "Thus  done  and  pro- 
tested in  the  city  of  Savannah  aforesaid. "     Held  : 

1.  The  protest  sufi&ciently  showed  that  the  bank,  at  which  demand 
was  made,  was  located  in  the  city  of  Savannah. 

2.  Parol  proof  was  admissible,  in  connection  with  the  protest,  to  show 

(15) 
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that  a  bank  of  the  same  name  as  that  mentioned  in  the  protest,  was  lo- 
cated in  the  city  of  Savannah,  at  the  date  of  the  note  and  its  protest. — lb. 

CASES  FOLLOWED,  CRITICISED  AND  OVERRULED. 

1.  Cases  reaffirmed  and  distinguished. — The  cases  of  Stein  v.  Mayor,  &c.,  17 

Ala.  234,  and  Stein  v.  Mayor,  d'c,  24  Ala.  591,  reaffirmed,  and  the  pres- 
ent case  distinguished  from  that  of  Stein  v.  Mayor,  d:c.,  40  Ala.  3G2. 
Maym;  rf;c.  v.  Stein,  23. 

2.  Cases  foUoiced. — Stoudenmire  v  Brown,  48  Ala.  699,  followed. —  Whitworih 

et  al.  V.  Anderson,  23. 

3.  Same. — Kt  parte  Selma  &  Oulf  R.  R.  Co.  45  Ala.  696,  followed. — Ilari  et  al. 

V.  Floyd  etalM. 

4.  Overruled  case. — Reidv.  Moulton,  51  Ala.  25.5,  overruled. — Mouttonv.  Reid, 

320. 

5.  Scmie.  —  Winter  v.  Quarles,  43  Ala.  693,  overruled  so  far  as  in  conflict  with 

decision  in  present  case. — Moore  v.  Alvis,  356. 

6.  Same. — The  decision  in  Bihh  &  Falkner  v.  Avei'y,  (45  Ala.  691)  that  the 

probate  of  wills  and  grant  of  letters  therein  by  probate  courts  in  this 
State  during  the  late  war,  conferred  no  authority  upon  executors  or  ad- 
ministrators to  discharge  their  trusts  after  the  close  of  the  war,  without 
taking  out  new  letters  and  giving  new  security,  has  been  entirely  over- 
turned as  authority,  by  later  and  better  considered  cases  in  this  court. 
Nelson,  Adm'r,  v  Boynion,  368. 

7.  Same.—  Clements  v.  Nelson,  overruled. — Levertv.  Read,  529. 

8.  Cases  crUicised  and  overruled. — What  is  said  in  Sproiol  v.  Lajorence,  33  Ala. 

691,  and  the  decision  in  State  ex  rel.  v.  Ely,  43  Ala.  568,  to  the  effect 
that  a  judicial  investigation  is  a  prerequisite  to  the  certification  of  a 
vacancy  and  an  appointment  to  fill  it,  declared  to  be  an  erroneous  ex- 
position of  the  statute. — State  ex  rel.  v.  Tucker,  205. 

CHANCERY. 

/.  Jurisdiction  and  General  Principles. 

1.  Accounts  and  settlements  ;  when  opened  and  re-examined  in  erpniy. — Courts 

of  equity  will  exercise  their  jurisdiction  to  open  and  re-examine  an  ac- 
count stated  or  settlement  made  on  the  basis  of  it,  for  fraud,  accident, 
imposition  or  mistake,  with  caution  ;  and  will  not  grant  relief  except 
upon  clear  and  precise  allegations,  supported  by  satisfactory  proof. 
Paulling  v.  Creagh,  646. 

2.  Same. — When  fraud  or  undue  advantage  is  made  to  appear,  infecting  the 

whole  account,  the  accounting  will  be  entirely  annulled,  and  the  parties 
remitted  to  their  rights  as  though  no  accounting  had  been  made  ;  but 
where  errors  or  mistiikes  only  are  shown,  or  the  fraud  or  imposition  does 
not  stain  all  the  items,  the  settlement  will  not  be  entirely  vacated,  but 
the  party  complaining  will  be  allowed  to  surcharge  and  falsify  it. — lb. 

3.  Same;  burden  of  proof. — Fraud  or  imposition  not  being  shown,  Vnit  only 

errors  and  omissions,  the  correction  is  confined  to  errors  and  omissions 
in  the  account,  and  the  burden  of  proof  rests  on  the  party  complaining 
to  establish  them  by  satisfactory  iDroof. — lb. 

4.  Same;  when  not  disturbed. — Where  an  account,    consisting  of  few  and 

simple  items,  as  to  which  complainant  had  knowledge  or  easy  means  of 
obtaining  it,  is  stated  and  settled  by  giving  independent  security,  the 
courts  are  much  more  reluctant  to  disturb  it,  than  where  the  account  is 
complicated  and  consists  of  many  items,  as  to  which  complainant  had 
not  such  particular  means  of  knowledge  ;  especially,  where  complaint 
of  errors  and  mistakes  is  made  for  the  first  time,  after  the  death  of  one 
of  the  parties. — lb. 

5.  Same;  what  not  sufficient  to  excuse  laches. — When  an  error  complained  of 

appears  on  the  face  of  the  account,  the  complainant  will  not  be  relieved 
from  the  imputation  of  laches  and  the  presumption  of  knowledge  of  the 
error,  upon  a  general  allegation  of  ignorance  of  the  mistake  and  failure 
to  discover  it  until  complaint  made — no  fact  being  shown  which  could 
reasonably  have  superinduced  such  ignorance,  and  no  explanation  being 
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given  of  what  quickened  his  diligerce  and  caused  the  discovery  after- 
wards.— lb. 

6.  Equity ;  icliat  not  sufficient  to  give  jurisdiction.  —  The  general  rule  is  that  a 

court  of  equity  will  not  take  jurisdiction,  when  there  is  a  clear,  complete 
and  adequate  remedy  at  law.  The  mere  intervention  of  fraud,  no  dis- 
covery or  any  special  equitable  relief  being  sought,  will  not  authorize  a 
court  of  chancery  to  grant  relief,  or  entertiin  concurrent  jurisdiction 
with  the  court  of  law,  in  cases  cognizable  at  law. — YoumjUood  v.  Young- 
blood,  486. 

7.  Same. — When  one  person,  on  assuming  the  debt  of  another,  a  purely  legal 

demand,  agreed  to  make  a  deduction  to  the  amount  the  debt  was  lessened 
by  compromise  with  third  pei-sons,  and  on  settling  with  the  original 
debtor  comptuted  and  was  allowed  usurious  interest,  and  by  fmudiUent 
misrepresentations  that  he  had  obtained  no  such  reduction,  induced  the 
debtor  to  pay  a  much  larger  sum  than  was  really  due,  the  debtor  has  a 
complete  and  adequate  remedj'  by  action  at  law,  for  money  had  and  re- 
ceived, to  recover  the  overpayment. — lb. 

8.  Cloud  on  title  ;  jurisdiction  of  equity  to  remove  and  prevent. — A  court  of 

equity  will  not  only  order  tlae  cancellation  of  deeds  or  other  instruments, 
by  which  a  cloud  is  cast  on  the  title,  injurious  to  the  true  owner,  but 
will  interfere  by  preventive  remedies,  whenever  a  fixed  determination  is 
evinced  to  make  a  sale,  which,  if  made,  will  cast  a  cloud  upon  the  title, 
injuring  the  owner,  and  which  it  would  be  unconscientious  to  suffer 
made,  as  a  source  of  title  adverse  to  him.  —  Rea  v,  Lonostreet  &  Sudi/wick, 
291. 

9.  Same ;  test  for  determining. — The  true  test  to  determine  whether  an  instru- 

ment casts  a  cloud  on  the  title,  is  this  :  "Would  the  owner  of  the  prop- 
erty, in  an  action  of  ejectment  by  the  adverse  party  founded  on  the  deed, 
be  required  to  introduce  evidence  to  defeat  a  recover}'?"  If  such  proof 
would  be  necessar}',  the  cloud  would  exist ;  if  the  action  M'ould  fall  of 
its  own  weight,  without  proof  in  rebuttal,  no  occasion  would  arise  for 
equitiible  interference. — lb. 

10.  Same;  wliat  constitutes  cloud. — A  deed  void  on  its  face  presents  no  ground 

for  equitable  interference;  nor  does  the  sale  of  the  land  as  the  property 
of  a  mere  stranger,  with  whom  the  true  owner  is  not  connected,  and 
from  whom  he  does  not,  mediately  or  immediately,  derive  title. — lb. 

11.  Same;  bill  to  remove,    when  without  equity. — A  bill  by  a  married  woman 

showing  that,  with  moneys  of  her  statutory  estfite,  she  purchased  lands, 
and  received  a  conveyance  direct  from  a  third  person — the  husband  not 
being  connected  with  the  consideration,  the  title,  or  its  conveyance — and 
seeking  to  prevent  a  sjile  of  the  laud,  under  judicial  process  against  her 
husband,  is  without  equity  ;  for  such  a  sale  would  not  cloud  her  title. 

12.  Cloud  on  title,  bill  to  prevent  ;   when  maintainable.— A  threatened  sale,  imder 

execution  against  an  heir,  of  his  intei'est  in  the  lands  of  the  iutestat<;, 
whose  estate  is  being  settled  by  the  administratrix,  and  the  fact  that  she 
has  advanced  the  heir  more  than  his  distributive  share,  does  not  au- 
thorize her  to  g(j  into  equity  to  restrain  the  sale,  as  a  cloud  on  the  title. 
Robinson  v.  JopUii,  70. 

13.  Contested   electinn ;  juj-isdictlon  of  chanconj  as   to.  —A  court  of  chiincery 

is  not  the  proper  tribunal  for  the  trial  of  a  contested  municipal  election, 
where  the  charter  or  a  general  law  provides  for  such  contest;  and  it  has 
no  jurisdiction  to  enjoin  the  person  declared  elected  from  using  his  cer- 
tificate of  election,  or  from  qualifying  and  entering  upon  the  duties  of 
the  office,  or  to  otherwise  trj'  the  right  of  the  office — although  such  re- 
lief is  asked  by  an  incumbent  under  a  former  election,  and  entitled  to 
hold  until  his  successor  is  elected  and  qiialified,  who  charges  that  by 
falsification  of  the  ballots  and  the  fraud  of  the  election  officers,  the  cer- 
tificate of  election  was  withheld  from  him,  and  given  to  his  opponent. 
Moulton  V.  Reid,  320. 

14.  State  court  of  chancery,  jurisdiction  of. — A  chancery  court  of  this  State  has 

jurisdiction  to  entertain  a  bill  by  an  assignee  in  bankruptcy,  to  assail 
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and  set  aside  transfers  of  property  made  by  the  btvnkrupt,  in  fraud  of 
the  common  and  statute  law  of  this  State.  —Barnard  v.  Davis,  565. 

15.  Bill ;  ichat  not  liable  to  objection,  on  ground  of  multifariousness,  misjoinder 

of  parties,  wa,nt  of  equity,  &c. — The  county  of  Dallas  filed  a  bill  against 
its  late  tax  collector,  the  sureties  on  his  original  bond,  the  sureties  upon 
other  additional  bonds,  given  during  his  term,  and  against  alienees  of 
property  fraudulently  conveyed  by  the  princip&l  and  sureties,  &c.  It 
alleged  that  during  each  of  the  periods  between  the  dates  of  the  several 
bonds,  the  collector  had  made  false  and  fraudulent  additions  of  the  as- 
Bessed  value  of  the  property,  on  which  it  was  his  duty  to  collect  taxes, 
greatly  lessening  the  amount ;  that  he  had  collected  taxes  of  persons 
failing  to  pay  in  former  years,  or  who  had  not  been  assessed,  and  made 
no  report  of  the  same,  and  of  which  complainant  could  obtain  no  infor- 
mation; that  he  had  refused  to  exhibit  his  stub-book,  showing  to  whom 
he  had  issued  receipts  for  taxes,  and  for  what  sums;  that  by  such  means 
complainant  was  prevented  from  obtaining  evidence  of  the  amounts  due 
the  county,  which  amounted  to  a  large  sum ;  that  the  collector  and  seve- 
ral sureties,  in  order  to  avoid  liability,  had  fraudulently  sold  and  trans- 
ferred their  property,  much  of  which  was  unknown  to  complainant,  and 
have  become  insolvent,  <tc . ;  that  certain  described  lands,  on  which,  it 
is  averred,  the  tax  collector's  bonds  operated  as  liens  for  taxes  not  paid 
over,  &c.,  were  transferred  by  the  principal  and  his  sureties,  after  his 
defaults,  to  persons  in  collusion  with  the  sureties,  &c.  The  bill  prayed 
an  account  of  the  taxes  collected ;  for  discovery  as  to  the  amount  thereof, 
and  the  production  of  the  stub-books;  for  a  discovery  of  the  property  of 
the  principal  and  certain  sureties,  which  had  been  conveyed,  subject, 
as  the  bill  alleged,  to  the  lien  of  the  bonds;  for  an  ascertainment  of  the 
times  when  the  several  defaults  occurred ;  for  the  setting  aside  of  the 
conveyances,  &c.,  and  for  an  enforcement  of  the  lien,  by  a  sale  of  the 
property  subject  to  it,  to  pay  the  amount  due,  and  for  general  relief. 
Held: 

1.  The  bill  plainly  presented  a  case  for  equitable  cognizance.  Under 
§  44  of  the  revenue  law  of  1868,  the  lien  of  the  tax  collector's  bond  at- 
taches from  the  date  of  his  default,  and  there  being  several  sets  of  sure- 
ties, and  defaults  occurring  after  the  date  of  each  of  the  additional  bonds, 
some  of  the  sureties,  under  the  provisions  of  the  statute  (R.  C.  §  §  180- 
181)  being  responsible  for  the  whole  time,  but  answerable  only  jointly 
with  the  sureties  upon  such  additional  bonds,  for  defaults  occurring 
after  they  were  executed,  and  the  rights  of  alienees  of  property  of  the 
sureties  depending  upon  the  date  of  such  defaults,  a  court  of  equity  is 
the  only  tribunal  in  which  parties  with  such  diverse  and  conflicting  in- 
terest can  be  brought  together,  and  their  respective  rights  and  liabilities 
properly  adjudicated. 

Apart  from  this,  the  bill  presents  a  case  not  only  of  matters  of 
account,  but  of  agency,  where  the  agent  fraudulently  alters  his  books, 
and  withholds  from  his  principal,  evidence  of  transactions  with  a  mul- 
titude of  persons,  rendering  necessary  a  resort  to  equity  for  discovery, 
and  to  compel  the  production  of  books,  without  which  the  principal 
cannot  be  informed  of  the  state  of  the  accounts. 

2.  The  one  pervading  purpose  of  the  bill  is  to  compel  payment  of 
money  due  complainant  from  the  tax  collector  and  his  sureties,,  and  out 
of  property  which  they  contracted  should  be  liable  therefor,  all  the  de- 
fendants being  either  liable  on  the  bonds,  or,  as  claimants  of  property 
on  which  the  bonds  operated  as  liens;  and  hence,  the  bill  is  not  multi- 
farious. 

3.  The  lien  of  the  bond  is  not  a  mere  creature  of  statute,  enforceable 
only  by  execution  at  law,  but  is  a  lien  arising  by  contract;  and  not 
being  capable  of  enforcement  until  a  judicial  ascertainment  of  the 
amount  for  which  it  shall  operate  as  a  lien,  a  court  of  equity,  in  a  case 
like  the  present,  is  a  proper  tribunal  in  which  to  have  such  lien  ascer- 
tained and  enforced..— Datos  County  v.  Timberlake,  et  al.,  403. 

16.  MuUifari&usness;  what  bill  ivot  objectionable  on  ground  of. — A  bill  seeking 
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the  enforcement  of  the  vendor's  lieu,  and  a  personal  decree,  for  any 
balance  remaining  after  exhausting  the  land,  against  the  vendee  and  an 
agent  entrusted  with  the  collection  of  the  purchase  money  note,  who,  in 
collusion  with  the  debtor  and  in  Iraud  of  the  vendor's  rights,  delivered 
up  the  note,  without  exacting  payment, — is  not  multifarious. —  Wilkinson 
V.  Bradley,  Wibon  &  Co  ,  077. 

17.  Same. — In  srfch  a  case,  a  good  ground  of  equitable  relief  is  shown  against 

the  vendee;  and  if  the  fraud  and  combination  with  the  agent,  fixed  a 
joint  liability  on  both,  enforceable  in  equity,  joining  them  both  as  de- 
fendants, will  not  render  the  bill  multifarious;  if  on  the  other  hand, 
there  is  no  joint  equitable  liability  on  the  part  of  the  agent,  his  liability 
is  purely  a  legal  demand,  which  cannot  be  enforced  in  equity;  and 
although  the  bill  sets  forth  one  equitable  ground  of  relief,  and  seeks 
relief  also  as  to  other  purely  legal  demands,  disconnected  with  other 
equitable  demand,  it  cannot  be  held  multifarious  on  that  account. — lb. 

18.  Crossbill;  token  not  authorized. — Across  bill  is  a  mere  dependency  upon 

the  original  suit,  and  cannot  be  supported  upon  new  and  distinct  mat- 
ter, not  involved  in  the  original  bill. — Continental  Life  Insurance  Co.  v. 
Webb,  G8. 

19.  Sfime ;  when  must  fail. — When  the  original  bill  is  without  equity,  the  cross 

bill  must  fail. — lb. 

20.  Policy  of  Life  Assurance;  bill  to  enforce  payment,  &c.,  witlioid  equity. — A 

policy  of  life  assurance,  which  covenants  to  pay  the  sum  insured  to  the 
wife  of  the  assured,  if  she  survives  him,  or  in  event  he  survive  her,  to. 
her  children,  is  a  contract  creating  only  legal  obligations  and  rights; 
and  upon  the  happening  of  the  contingency  on  which  it  is  payable  to 
the  children,  vests  in  them  a  joint  legal  interest;  and,  being  a  contract 
for  the  payment  of  money,  the  personal  representative  of  a  beneficiary 
succeeds,  on  his  death,  to  his  rights,  and  must  join  with  the  survivors  in 
any  action  at  law  for  the  recovery  of  the  sum  assured,  which  furnishes  a 
complete  and  adequate  remedy  for  the  enforcement  of  the  contract,  and 
the  determination  of  the  rights  of  the  parties.  A  bill  in  such  a  case,  by 
the  personal  representative  of  one  claimed  to  be  a  beneficiaiy,  to  ascer- 
tain who  are  the  beneficiaries,  to  determine  the  quantum  of  their  inter- 
ests, and  to  compel  the  insurer  to  pay  the  monej'  into  court  for  distri- 
bution accordingly,  which  assigns  no  other  ground  for  withdrawing 
these  matters  from  the  determination  of  the  law  court,  than  the  fact  that 
two  of  the  surviving  beneficiaries  have  the  custody  of  the  policy,  and 
one  of  them,  on  demand,  refused  to  exhibit  it,  wherefore  he  cannot  state 
its  terms  with  accuracy,  and  seeks  a  discovery  of  it,  —  is  without 
equity. — Tb. 

21.  Bill  for  discovery  ;  what  must  state. — In  a  bill  for  discovery- purely,  it  may 

not  be  necessary  to  show  that  the  facts  sought  to  be  discovered  are  inca- 
pable of  proof  otherwise;  but  where  discovery  and  relief  are  sought,  as 
to  matters  of  purely  legal  cognizance,  it  must  be  shown  that  the  facts 
sought  to  be  discovered  cannot  otherwise  be  established,  and  such  dis- 
covery is  indispensable  to  the  ends  of  justice. — lb. 

22.  L/juily,  when  icill  not  intervene  to  .sei  off  demands. — The  mere  existence  of 

niutal  and  independent  demands  does  not  authorize  the  interposition  of 
equity,  to  set  them  oif  against  each  other.  To  warrant  the  interposition 
of  a  court  of  equity,  there  must  be  circumstances  from  which  it  can  bo 
inferred  that  one  debt  was  contracted  on  the  faith  of  the  other,  or  that 
there  was  an  agreement  between  the  parties  that  one  should  be  discounted 
for  the  other;  or  there  must  be  some  intervening  equity,  which  renders 
the  interposition  of  that  court  necessary  for  the  protection  of  the  demand 
sought  to  be  set  olf.  — 7«/e  v.  Evans,  16. 

23.  Sume. — If  a  partner  owing  his  copartners,  gives  his  individual  note  and 

secures  it  by  mortgage  on  his  individual  property,  the  trjinsactiou  is 
thereby  disconnected  from  the  partnership  accounts  — if  they  ever  had 
any  connection — and  the  demand  becomes  purely  a  legal  one;  and  the 
mere  unfinished  condition  of  the  partnership  business,  and  a  balance  in 
that  account  due  from  mortgagee  to  mortgagor,  will  not  authorize  a 
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court  of  equity  to  interfere  by  setting  off  thfe  note  against  the  balance 
due,  and  restraining  the  foreclosure  of  the  mortgage. — lb. 

24.  Belief  in  equity;  wluit  not  bar  to. — An  unsuccessful  attempt,  or  an  entire 

omission,  to  assert  in  a  court  of  law  a  purelj'  equitable  defense,  does  not 
prejudice  the  right  to  relief  in  equity.  If,  however,  the  defense  is  cog- 
nizable, either  at  law  or  in  equity,  a  court  of  equity  will  not  interfere 
after  judgment  at  law,  except  upon  some  special  equitable  ground. — 
HoweU  V.  Motes,  1. 

25.  Same;  what  does  not  authorize.  — Since  the  adoption  of  the  Code,  it  is  not 

ground  of  equitable  interference  against  a  judgment  at  law,  that  it 
was  given  on  a  promissory  note,  executed  to  an  insolvent  vendor,  on 
the  purchase  of  lands  into  which  the  vendee  was  lured  by  the  vendor's 
fraudulent  representation  that  he  had  and  could  make  title,  whereas,  in 
fact,  it  resided  in  third  persons,  of  whom  the  vendee  was  compelled  to 
purchase.  Such  defense  was  available  at  law,  and,  after  failure  to  make 
it  there,  resTilting  from  complainant's  own  negligence,  it  is  too  late  to 
seek  relief  in  equity. — lb, 

26.  Probate  court ;  decree  on  fined  setllemerd;  how  cannot  he  assailed. — When  the 

jurisdiction  of  the  probate  court  has  attached,  its  decree  on  final  settle- 
ment of  an  administration,  cannot  be  vacated  or  annulled  by  resort  to 
equity,  unless  the  comi^lainant  show  some  special  equitable  ground  of 
relief,  whereby  by  reason  of  accident,  mistake  or  fraud,  unmixed 
with  fault  on  his  part,  he  was  prevented  from  interposing  the  matters 
relied  on  before  the  decree  in  the  probate  court.— Gam^ie  v.  Jordan,  432. 

27.  Whmi,  ward  may  maintain  bill  to  reach  estate  of  surety  of  guardian  in  hands  of 

administrator. — A  ward  whose  guardian  was  indebted  on  final  settlement, 
may  after  return  of  "no  property"  as  to  him,  maintain  a  bill  against 
the  administrator  and  distributees  of  a  deceased  surety  of  the  guardian, 
to  subject  to  the  satisfaction  of  the  decree,  money  remaining  in  the 
hands  of  the  administrator,  derived  from  a  sale  of  the  surety's  property, 
for  which  judgments  had  been  rendered  against  him  on  final  settlement 
in  favor  of  the  distributees;  and  it  is  not  ground  of  demurrer  that  com- 
plainant did  not  pray  an  injunction  to  prevent  the  money  being  paid 
over,  or  proceed  as  in  the  case  of  equitable  attachments. — Aivlerson  v. 
Thomas,  104. 

28.  Act  to  autfi07ize  collection  of  debts  for  labor  and  services  rendered  for  benefit  of 

trust  estates;  jurisdiction  of  Chancery  under. — The  "Act  to  authorize  the 
collection  of  debts  for  labor  and  services  rendered  for  the  benefit  of  trust 
estates, "  approved  April,  1873,  changes  the  former  rule  of  law  existing 
in  this  State,  and  converts  claims  for  compensation  for  services  rendered 
for  the  benefit  of  trust  estates,  on  the  employment  of  a  trustee  who  has 
vacated  his  trust  or  become  insolvent,  into  charges  upon  the  trust  estate, 
to  be  enforced  against  the  legal  representative  by  action  at  law.  This 
right  being  a  mere  creature  of  a  statute  which  provides  a  remedy  for  its 
enforcement,  that  remedy  is  exclusive,  and  a  court  of  chancery  would 
not  have  jurisdiction  in  such  a  case,  even  if  the  statute  were  out  of  the 
way. — Askew  v.  Myrick,  30. 

29.  Injunction  to  stay  collection  of  taxes;  when  improper.  — A  coui-t  of  equity  will 

not  enjoin  the  collection  of  State  and  county  bixes,  unless  in  addition  to 
illegality,  hardship,  or  irregularity,  the  case  be  brought  within  some  of 
the  recognized  heads  of  equity  jurisdiction,  and  will  not  interfere  in  any 
case  merely  because  of  errors  of  excess  in  valuation,  or  hardship,  or  in- 
justice of  the  law,  or  any  grievance  which  can  be  redressed  by  a  suit  at 
law,  either  before  or  after  the  payment  of  taxes. — Ala.  Gold  L.  I.  Co.  v. 
Lott,  500. 

30.  Same;  offer  to  do  equity. — In  cases  where  an  injunction  may  be  proper  to 

stay  the  collection  of  excessive  tiixes,  the  complainant  must  pay  or  ten- 
der the  amount  really  due,  and  in  default  of  such  tender  or  payment 
the  bill  should  not  be  etcrtained. — lb. 

31.  Rescission;  what  will  not  authorize. — Where  lands  are  purchased,  partly 

paid  for,  conveyed  to  the  purchaser,  and  he  is  let  into  possession  and 
then  dies — the  non-payment  of  the  balance  of  the  debt,  coupled  with 
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the  facts  that  it,  with  the  other  debts  due  by  the  purchaser's  estate,  will 
render  it  insolveut,  and  that  his  administrators  are  willing  to  a  rescission, 
will  not  alone  authorize  a  decree  for  rescission.  — MaUheics  v.  Doiclin/j,  202. 

32.  Waste;  when  court  oj  equity  ic ill  enjoin. — A  court  of  equity,  in  a  proper 

case,  will  interfere  by  injunction,  before  the  arrival  of  the  law  day,  to 
restrain  vv^ste  by  the  mortgagor,  or  his  alienee  in  possession.  But  the 
waste  or  injury,  against  which  protection  is  asked,  must  be  such  as  to 
impair  the  security  of  the  mortgage.  —  Coker  v.   Whitlock,  ISO. 

33.  S(ivie,  hill  to  prevent ;  whd  proper  decree  on. — On  bill  filed  before  the  law 

day  to  enjoin  waste,  where  the  waste  is  shown,  the  proper  decree  is  an 
injunction  against  its  future  commission,  and  an  account  of  the  damages 
already  sustained.  The  court  has  no  power,  on  such  a  bill,  to  oust  the 
alienee  of  the  mortgagor,  and  in  effect  deprive  him  of  all  right  and  in- 
terest in  the  premises.— 76. 

34.  Jurisdiction  01' er  estdies  of  decedents. — A  legatee  may  resort  to  a  court  of 

equity,  as  a  matter  of  right  and  without  the  assignment  of  any  special 
cause,  for  a  final  settlement  of  an  estate,  at  any  time  before  proceedings 
are  commenced  for  a  final  settlement  in  the  probate  court.  — James  v. 
laxdk,  le5. 

35.  Jndrpnent ;  piotcer  of  court  of  equity  to  enjoin.- — Courts  of  equity  have  no 

revisory  power  over  judgments  of  courts  of  law.  They  will  not  enjoin 
a  judgment  at  law,  because  matters  of  defense  interposed  and  available 
there,  were  erroneously  held  to  be  no  answer  to  the  action,  whereby  the 
defense  was  unavailing.  The  remedy  is  to  correct  the  error  by  appeal, 
and  if  this  is  not  done,  the  judgment  is  conclusive  as  to  such  matters,  as 
well  in  equity  ap  at  law.- — Hart  v.  Life  Ass'n,  495. 

36.  The  fact  that  a  certificate  was  not  founded  on  an  actual  deposit  of  money, 

but  executed  in  pursuance  of  an  agreement  between  H.  and  other  per- 
sons (who  took  out  policies  of  insurance  on  their  own  lives  to  qualify 
themselves  to  form  a  local  board  of  trustees,  under  an  agreement  with 
the  insurance  company  that  the  premiums  on  these  and  other  policies 
should  remain  under  the  control  of  the  local  board  for  investment)  to 
pay  him  respectively  the  amount  of  their  premiums,  when  needed  for 
investment,  and  that  the  insurance  company  had  virtually  ceased  to  do 
business,  and  sought  to  withdraw  the  funds  in  violation  of  the  agree- 
ment— if  available  as  a  defense,  could  have  been  set  up  by  H.  in  the  suit 
at  law  against  him  by  the  insurance  company;  and  the  failure  to  inter- 
pose it  there,  or  failing  to  appeal  to  correct  erroneous  rulings  holding 
the  defense  insufficient,  concluded  him;  and  H.  being  the  agent  of  the 
other  complainants  and  a  party  with  whom  the  contract  was  made 
jointly  with  them,  and  no  equitsible  grounds  of  relief  being  shown,  a 
court  of  equity  would  not  enjoin  the  judgment  at  the  instance  of  H.  and 
the  other  trustees.  — Ih, 

II.  Pleading  and  Practice. 

37.  "  Material  defendant ;"  where  hill  may  he  /i/ci.— Under  ■^  3326  of  the  Ee- 

vised  Code,  prior  to  the  amendment  of  the  act  of  March,  1873,  a  bill 
filed  against  defendants  residing  in  this  State,  must  be  tiled  in  the  court 
of  the  district  in  which  they  reside,  if  they  all  reside  in  the  same  dis- 
trict ;  but,  if  some  reside  in  one  and  some  in  another  district,  then  the 
bill  must  1)0  tiled  in  the  district  in  which  a  "material  deteudaut" 
resides;  a  party  is  a  "material  defendant"  within  the  meaning  of  the 
rule,  whose  interest  is  antagonistic  to  complainant's,  and  against  whom 
relief  is  prayed. —  Waddell  v.  Tjinier  <fc  Hopkins,  440. 

38.  Hame.—li  the  only  "material  defendants,"  are  thus  defined,  reside  out  of 

the  State,  then  the  bill  is  properly  filed  in  the  district  in  which  any 
other  proper  defendant  resides. — lb. 

39.  Same. — An  licir  at  law  is  a  necessary  party  to  a  bill  tiled  by  the  admin- 

istrator of  the  intestate  ancestor,  to  vacate  and  annul  (on  the  ground  of 
fraud  and  undue  influence)  a  deed  of  lands  and  personalty  made  by  the 
intestate,  and  for  a  discovery  from  the  grantee;  aiid  whore  the  grantee 
is  non-resident,  the  chancery  court  of  the  district  in  which  the  heir 
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resides,  has  jurisdiction  of  a  bill  there  filed  against  her  and  such  non- 
resident grantees,  if  there  are  no  other  parties,  having  more  material 
interests  than  the  heir,  resident  in  some  other  district  of  the  State. — Ih. 

40.  Answer  ;  when  properly  stricken  md. — Where  the  vacation  of  a  decree  has 

been  procured,  upon  defendant's  agreement  with  the  complainant  to  file 
answers  by  a  certain  time,  admitting  certain  facts  charged  in  the  bill, 
the  court,  as  a  proper  mode  of  enforcing  the  agreement,  may  strike  from 
the  files  answers  putting  in  issue  facts  which  it  was  agreed  to  admit. — 
Pearce  v.  Daughdrill,  456. 

41.  Same. — Answers  not  having  been  put  in  at  the  time  agreed  on,  an  order 

of  the  court  directing  them  to  be  tiled  by  a  certain  future  day  there- 
after, does  not  operate  a  vacation  of  the  agreement,  or  authorize,  the 
filing  of  answers  inconsistent  with  it. — lb. 

42.  Defendant,  when  cannot  complain  that  sworn  answer  is  toaived,  &c.  — Where 

the  case  is  such  that  the  answer  of  one  defendant  is  not  evidence  against 
his  co-defendants,  it  is  not  ground  of  objection  to  the  bill,  that  it  re- 
quires sworn  answers  of  some  of  the  defendants,  and,  under  our  rules  of 
practice,  waives  answer  on  oath  as  to  others. — Dallas  County  v.  Timber- 
lake,  404. 

43.  Affidavits ;  when  admissible  to  contradict  denials  of  answer. — Where  the 

answer  clearly  and  implicitly  denies  the  plaintiff's  title— the  right  in 
him  which  is  the  foundation  of  the  relief  prayed — ex  parte  affidavits 
should  not  be  received  to  overturn  or  contradict  the  denials  in  the 
answer.  Within  this  limitation,  affidavits  may  be  received,  against  the 
denials  and  averments  of  the  answer,  in  cases  of  waste  (including  anal- 
ogous cases  resting  on  like  principles),  nuisance,  infringement  of 
patent  rights,  and  in  cases  to  dissolve  and  settle  partnerships  and  other 
joint  adventures,  where  extreme  mismanagement  is  charged  against  the 
defendant  partner  or  joint  adventurer;  and  in  all  cases  where  com- 
plainant can  introduce  affidavits,  the  defendant  may  introduce  counter 
affidavits. — Barnard  v.  Davis,  565. 

44.  Amendment ;  what  does  not  make  new  case,  &c. — The  original  bill  sought  to 

enjoin  a  judgment,  on  a  note  given  by  a  surviving  partner  to  the 
deceased  partner's  administrator  for  his  interest  in  the  partnership 
assets,  alleging  that  it  was  executed  upon  the  agreement,  that  the 
amount  due  upon  it  should  be  applied  to  the  payment  of  the  intestate's 
indebtedness  to  the  firm,  and  in  satisfaction  of  partnership  debts  if  nec- 
essary, and  that  this  was  necessary.  An  amendment  was  made,  showing 
that  the  agreement  was  with  the  administrator's  duly  authorized  agent 
in  that  behalf;  that  in  a  suit  pending  in  that  court  for  a  settlement  of 
the  partnership  affairs,  the  register,  on  reference  to  state  the  accounts, 
had  reported  that  the  partnership  was  indebted  to  the  surviving  partner; 
that  a  large  amount  of  partnership  debts  were  still  outstanding.  Ifc 
made  no  new  parties,  nor  prayed  any  other  relief  than  that  sought  in  the 
original  bill. 

Held — The  amended  bill  was  not  repugnant  to  the  original ;  did  not 
make  a  new  case,  and  was  not  multifarious.  — Eaii  v.  Clark,  490. 

45.  Amendment  of  bill;  ivluit  is  allowance  of. — An  order  of  the  chancellor,  in 

vacation,  upon  a  petition  that  an  amended  answer  attached  be  allowed, 
directing  that  the  amendment  be  filed  as  of  the  date  of  the  order,  is 
tantamount  to  an  allowance  of  the  amendment,  which  after  that 
becomes,  for  all  practical  purposes,  a  part  of  the  case,  and  may  be  con- 
sidered by  the  chancellor,  on  motion  in  vacation  to  dissolve  the  injunc- 
tion, heard  after  the  allowance,  but  before  the  actual  filing  of  the 
amendment  by  the  register. — Blanks  v.  Walker,  117. 

46.  Amendment ;  right  of  under  §  3356  of  Revised  Code. — Although  section  3356 
■  of  the  Eevised  Code,  upon  the  allowance  of  amendments  to  bills,  omits 

the  words  "to  meet  the  justice  of  the  case,"  found  in  the  third  section  of  the 
act  "amendatory  of  the  proceedings  in  chancery,"  (Acts  1857-8.  p.  340), 
the  right  of  amendment  is  fully  as  extensive  now,  as  it  was  under  the 
provisions  of  the  statute  of  1858.— ilfowe  v.  Alvis,  356. 

47.  Avfiendment ;  what  does  not  make  new  ca^e. — Where  the  original  bill  shows 
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a  sale  of  lands,  and  execution  of  bond  to  make  title  to  defendant,  bis 
entry  under  the  purchase,  and  execution  of  a  note  therefor,  reciting  that 
it  was  given  for  the  purchase  money  of  the  lands,  and  a  failure  to  pay 
it,  and  praj'ed  a  sale  to  enforce  the  vendor's  lien;  an  amendment  that 
defendant,  being  previously  indebted  to  him,  gave  the  note  mentioned, 
and  made  a  deed  absolute  of  the  lands  described  in  it,  to  complainant 
to  secure  the  note;  whereupon  the  latter,  as  part  of  the  transaction,  gave 
defendant  a  bond  to  make  title  on  payment  of  the  note,  and  avemug 
that  the  transaction  constituted  the  deed  a  mortgage,  and  i)raying  its 
•  foreclosure  by  sale  of  such  lands— is  not  a  departure,  and  does  not  make 
a  new  case. — lb. 

48.  Atnoulment ;  wliat  makes  a  new  case,  and  is  not  allcmable. — Where  the  right 

set  up  "in  the  original  bill  is  alleged  to  be  derived  from  a  sale  of  lauds 
by  the  administrators  of  the  deceased  owner,  under  a  special  act  of  the 
legislature,  not  set  forth  by  its  title  or  otherwise  indicated,  an  amend- 
ment setting  forth  the  act,  and  rights  asserted  under  a  sale  made  by  the 
legatees  of  the  deceased,  is  a  departure  from  the  case  made  by  the  orig- 
inal bill,  and  cannot  be  allowed.  — Penn  v.  Sj^ence,  35. 

49.  Receiver;  rule  as  to  appointment  of . — No  unbending  rule  can  be  declared 

applicable  to  every  case  in  which  the  appointment  of  a  receiver  is 
sought,  but  the  court  lays  down  certain  vrell  established  princijiles, 
which  should  govern  in  the  exercise  of  the  power. — Briarfidd  Iron 
Works  V.  Foster,  622. 

50.  Same. — A  receiver  should  not  be  appointed  in  the  first  instance,  in  asser- 

tion of  a  disputed  right,  and  the  defendant  displaced  from  possession  of 
property,  when  needed  protection  can  be  given  by  a  writ  of  injunction, 
or  equitable  attachment;  these  latter  writs  can  issue  only  alter  bond 
given  to  indemnify  the  adverse  party  against  injury  from  wrongful  resort 
to  the  process,  whereas  no  such  security  for  the  defendant's  protection  is 
required  from  those  procuring  the  appointment  of  a  receiver,  the  bond 
exacted  being  only  lor  the  faithful  performance  of  his  duty. — lb. 

51.  Same. — In  this  case,  a  special  administrator,  appointed  here,   at  the  in- 

stance of  one  claiming  to  be  principal  legatee  under  a  will  which  he  was 
seeking  to  have  probated,  instead  of  another  will,  making  a  different 
disposition,  theretofore  admitted  to  probate  by  the  court  of  the  State 
where  testator  resided,  sought  the  appointment  of  a  receiver  over  the 
property  of  a  corporation,  in  which  the  decedent  was  a  stockholder,  and 
of  which  he  was  a  creditor,  on  vague,  uncertain,  and,  in  some  respects, 
inconsistent  allegations,  based  merely  on  '  'information  and  belief"  of 
danger  to  the  interests  of  the  decedent.  The  only  direct  charge  of  dan- 
ger— the  removal  of  property,  and  its  danger  of  deterioration  from  want 
of  proper  care — was  denied  by  affidavits.  Hekl,  a  court  of  equity  ought 
not,  in  such  a  case,  to  appoint  a  receiver;  and  it  should  not  interfere  at 
all,  by  the  exercise  of  any  of  its  extraordinaiy  powers,  without  requiring 
ample  security  from  complainant  against  any  unjust  loss  which  might 
thereby  be  inflicted  on  the  adverse  parties. — lb. 

52.  Receiver;  apjwintment  of,  on  bill  for  dissolution  of  partnersliip. — In  general 

a  receiver  will  be  appointed  of  course,  upon  the  tiling  of  a  bill  for  the 
dissolution  of  a  partnership,  where  it  satisfactorily  appeal's  that  com- 
plainant will  be  entitled  to  a  decree  of  dissolution;  but  in  all  cases  the 
appointment  rests  in  the  sound  discretion  of  the  court,  in  view  of  the 
particular  facts  presented. — Bard  v.  Bingham,  463. 

53.  Same;  when  reco.iver  is  properly  denied. — In  the  present  case,  complainant, 

an  insolvent  partner,  who  had  retused  to  consent  to  a  dissolution,  had 
been  excluded  from  any  participation  and  control  in  a  partnership 
which  carried  on  a  political  newspaper  and  a  job  printing  oilice,  which 
had  been  conducted  at  a  loss.  Under  the  articles,  he  was  entitled  to 
equal  control,  except  as  to  the  editorial  department,  which  was  to  be 
under  his  immediate  management.  Prior  to  the  formation  of  the  part- 
nership, the  partner  in  possession  had  owned  all  the  property  and 
conducted  the  busines.s,  and  complainant  purchased  a  half  interest  in 
the  property  and  business  on  long  credit,  mortgaging  it  back  to  secure 
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the  debt.  Complainant  did  not  aver  or  show  that  the  partner  in  posses- 
sion was  insolvent,  or  that  the  property  was  endangered  in  his  custody; 
nor  did  he  aver  or  show  any  willingness,  or  ability,  to  make  the  pay- 
ments as  they  fell  due,  or  that  his  interest  was  equal  to  the  amount  due. 
Each  partner  charged  the  other  with  violation  of  the  articles  of  partner- 
ship. 

Held — The  chancellor,  on  complainant's  bill  seeking  a  dissolution  and 
settlement  of  the  partnership,  properly  denied  a  receiver,  pending  the 
litigation.— i  6. 

54.  Register's  report ;  exception  to,  when  necessary.  — When  the  chancelloi",  ifi 

a  decretal  order  sustaining  exceptions  to  the  register's  report,  finds  that 
certain  items  excepted  to,  were  not  proper  charges,  and  directs  the  reg- 
ister to  restate  the  account  on  that  basis,  a  party  seeking  to  revise  such 
ruling,  need  not  again  except  to  the  register's  report,  made  in  accord- 
ance with  such  directions,  because  it  omits  to  charge  such  items.  The 
error  in  such  a  case,  if  there  be  error,  is  the  error  of  the  chancellor  and 
not  of  the  register. — Harbin  v.  Bell,  389. 

55.  Safe  keeping  of  fund  pending  litigation,  proper  order  for. — Where  a  claim 

belonging  to  a  bankrupt  has  been  fraudulently  transferred  to  another, 
who  has  obtained  a  judgment  and  is  about  to  coerce  satisfaction  on  exe- 
cution against  the  debtor,  the  court,  on  bill  by  the  assignee  in  bank- 
ruptcy assailing  the  transfer,  should  not  enjoin  the  collection,  but  ought 
to  restrain  the  transferee  from  interfering  or  receiving  the  money,  and 
direct  the  officer  levying  the  execution  to  make  the  money  thereon,  and 
pay  it  over  to  the  register.  If  the  circumstances  of  the  case  require 
nothing  more  than  the  collection  and  safe  keeping  of  the  fund  to  await 
the  final  disposition  of  the  cause,  it  is  unnecessary  to  appoint  a  special 
receiver  to  hold  the  fund. — Barnard  v.  Davis,  566. 

56.  Refusal  of  leave  to  amend ;  when  proper.  — It  is  not  error  to  refuse  leave  to 

amend  the  bill  generally,  to  obviate  objections  thus  pointed  out  by  de- 
murrer, after  the  chancellor  announces  his  decision  on  demurrer;  the 
particular  amendment  desired  should  be  presented  to  the  chancellor, 
that  he  may  determine  whether  it  is  allowable. — Continental  Life  Insur- 
ance Co.  V.  Webb,  688. 

57.  Dec7-ee ;  when  cannot  be  supported.  — If  the  allegations  of  the  bill  do  not 

authorize  the  relief  prayed,  a  decree  in  complainant's  favor  cannot  be 
supported,  although  the  evidence  may  show  that  she  is  entitled  to  re- 
■     lief. — Rea  v.  Longstreet  &  Sedgwick,  291. 

58.  Joint  complainants ;  when  cannot  recover.  — Where  one  or  two  joint  com- 

plainants is  not  entitled  to  recover,  relief  cannot  be  granted  to  either. — 
Gamble  v.  Jordan,  432. 

59.  Demurrer ;  what  not  heard. — Under  section  3550  of  the  Revised  Code,  a 

demurrer  to  a  bill  not  setting  forth  any  special  cause — e.  g.  the  bill  con- 
tains no  equity — is  forbidden  to  be  heard  or  considered. — Encin  v. 
Reese,  589. 

60.  Demurrer  ;  when  not  considered. — Under  the  Revised   Code,    §3350,   no 

demurrer  to  a  bill  can  be  heard  unless  the  grounds  are  set  forth 
specially.  A  demurrer  because  "there  is  no  equity  in  the  bill,"  sets 
forth  no  special  cause,  and  cannot  be  considered. — Hart  v.  Ckirk,  490. 

61.  Revised  Code,  sedion  3470;   amendment  of;  purpose  of— The  amendment 

to  section  3470  of  the  Revised  Code,  authorizing  the  chancellor,  by  con- 
sent of  parties,  to  render  a  decree  in  vacation,  within  ninety  days  after 
the  hearing, —was  not  intended  to  prohibit  or  render  void  orders  and 
decrees  made  by  consent,  after  that  lapse  of  time. — Erwin  v.  Reese,  589. 

62.  Motion  to  dismiss  for  want  of  equity  ;  when,  and  by  iohom,-may  be  nvide. — 

Rules  69  and  7i  of  chancery  practice  (of  18.54)  must  be  construed  to- 
gether; and  they  confine  the  right  to  move  a  dismissal  for  want 
of  equity,  at  any  time  before  final  hearing,  to  a  defendant  who  has  not 
demurred  for  that  cause. — Taylor  v.  Harwell,  592. 

63.  ^ame.— Other  defendants  may  move  a  dismissal,  and  the  hearing  of  the 

motion  must  be  on  the  calling  of  the  cause,  unless  it  be  ready  for  a  final 
hearing. — lb. 
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64.  Jnjundlons  iisued  tinder  §  3428  Bevised  Code ;  affidavits  not  admissible  on 
motio7i  to  dissolve. — On  the  dissolution  of  an  injunction  obtained  under 
section  3428  of  the  Revised  Code,  the  complainant  is  required  to  give 
bond,  under  §  3437  of  the  Revised  Code,  to  refund  the  money,  if  the 
judgment  be  perpetually  enjoined;  hence  the  injury  from  the  dissolu- 
tion is  not  irreparable,  and  affidavits  cannot  be  heard. — Barnard  v. 
Davis,  565. 
f>5.  Sections  3428  atid  3437  of  Revised  Code ;  to  what  cases  do  not  apply.  —Sec- 
tions 3428  and  3437  of  the  Revised  Code,  were  intended  to  meet  the 
wants  of  defendants  in  judgments,  who  seek  to  relieve  themselves  of 
payment  by  force  of  some  defense  of  equitable  cognizance;  they  have  no 
application  where  the  judgment  debtor  seeks  no  relief  against  it,  but  a 
third  party  claiming  that  the  judgment  is  really  the  property  of  one  to 
whose  rights  he  succeeds,  seeks  to  enjoin  the  plaintiff  in  the  judgment 
from  collecting  it,  and  to  have  it  applied  to  the  benefit  of  such  claim- 
ant,    lb. 

66.  Dissolution  of  injunction  on  denicds  of  answer;  when  improper. — It  is  error 

to  dissolve  an  injunction  on  the  denials  of  an  unsworn  answer,  or  answer 
on  information  and  belief,  where  the  facts  are  positively  charged. — 
IlaH  V.  Clark,  490. 

67.  Same ;  when  dissolutimi  will  be  decreed  withoid  regard  to  denials  of  answer. — 

Although  the  answer  denying  the  equities  of  the  bill  is  not  sworn  to, 
yet,  if  upon  itte  coming  in,  motion  is  made  to  dissolve  the  injunction  for 
want  of  equity  in  the  bill,  and  that  objection  is  well  taken,  the  motion 
must  prevail,  and  the  bill  be  dismissed,  without  regard  to  the  defects  of 
the  answer. — 1  b. 

68.  Injunction ;  when  properly  dissolved. — An  injunction,  to  restrain  a  mort- 

gage sale,  issued  on  a  bill  alleging  that  complainants  were  in  pecuniary 
distress,  which  they  sought  to  relieve  by  borrowing  money  of  defend- 
ants who  proposed  a  sale  of  cotton,  which  complainants  purchased  at  a 
price  beyond  its  value,  and  executed  a  mortgage  to  secure  price,  &c., 
and  that  the  transaction  was  an  usurious  device,  &c.,  is  properly 
dissolved  on  answers  denying  knowledge  of  complainants'  condition,  or 
purjDOse  of  purchase,  flatly  contradicting  allegations  as  to  proposition  to 
borrow  moue}',  and  asserting  that  the  transaction  grew  out  of  a  proposi- 
tion to  buy  at  a  price  the  defendants  had. previously  declined. — Barr 
V.  Collier,  39. 

69.  Interest  on  interest ;  ichen  allowed. — In  equity,  an  agreement  made  at  the 

time  of  the  original  contract,  to  pay  interest  on  interest  will  not  be  en- 
forced, but  where  there  is  a  settlement  of  accounts  between  the  parties, 
or  an  agreement  for  that  purpose,  after  the  original  debt  has  become 
due,  or  after  the  interest  has  fallen  due,  interest  on  interest  will  bo 
allowed;  and  where  a  party,  alter  the  debt  has  fallen  due,  accepts  an  ac- 
count with  such  computation  of  interest  and  gives  his  note  for  the 
balance  thus  ascertained,  he  must  be  deemed  as  assenting  to  such  com- 
putation and  promising  to  pay  according  to  it. — Faull'avi  v.  Creu(jh, 
G4G. 

70.  Indulgence  or  forbearance  money,   beyond  legal  interest ;  not  recoverable.  — 

Where  on  closing  account  by  notes,  an  amount  is  added,  in  excess  of 
legal  interest,  for  indulgence,  equity  will  relieve  against  the  debt  to  that 
extent,  although  the  debtor  repeatedly  promised  to  pay  it,  and  in  an  in- 
dorsement on  the  paper  showing  the  ti'ansaction,  enjoined  its  payment 
on  his  children  and  personal  representatives,  in  event  of  his  death — 
such  agreement  being  plainly  usurious. — lb. 

71.  InierJocuiory  decree ;  practice  as  to. — It  is  much  the  better  practice  in  chan- 

cery, simply  to  announce,  in  an  interlocutory  decree,  the  opinion 
formed  of  the  rights  of  the  parties,  and  the  decree  of  tlic  court  would 
finally  pronounce,  but  withholding  a  final  decree  granting  relitf,  until 
the  reference,  if  any  were  necessary,  could  be  had;  ami  then  adjudi- 
cating in  one  final  decree,  every  matter  which  should  bo  disputed,  and 
rendering  the  whole  revisablo  on  appeal,  if  either  party  should  feel 
aggrieved.— Jo/u,w  v.  Wilson,  50. 
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1.  Direct  cltarge  upon  evidence ;  when  proper. — Where  the  facts  are  clear  and 

undisputed,  the  court,  on  the  request  of  either  party,  may  charge  upon 
them  directly  without  hypothesis. — Johison  v.  Martin,  271. 

2.  Charge ;  when  properly  refused.  — A  charge  requested,  based  on  an  imma- 

terial inquiry  and  not  directing  the  attention  of  the  jury  to  the  material 
question,  is  properly  refused. — Oraicford  v.  Jonea,  459. 

3.  Same. — A  written  charge,  asserting  a  correct  legal  proposition,  and  not 

abstract,  cannot  be  condemned  as  misleading,  because  it  is  founded  on 
part  only  of  the  evidence,  or  may  seem  to  give  undue  prominence  to  tho 
facts  on  which  it  is  predicated.  It  should  be  given,  followed  by  addi- 
tional explanatory  charges  from  the  court. — Miller  v.  Slate,  155. 

4.  Erroneous  charge ;  when  not  ground  for  reversal. — Erroneous  instructions 

to  the  jury  will  not  work  a  reversal,  unless  excepted  to. — liiclmrdson 
V.  State,  155. 

5.  Charge  to  jury  ;  qualification  of,  when  not  erroneous, — It  is  not  error  to  add 

a  qualification,  asserting  a  correct  legal  proposition,  to  a  charge  re- 
quested orally. — Ih. 

6.  Charge;  wlien properly  refused. — A  charge  is  properly  refused  which  in- 

structs the  jury  that  certain  acts  of  the  parties  are  conclusive  evidence 
of  an  intention  to  abandon  the  original  contract,  when  these  facts  are 
capable  of  explanation  by  other  testimony  submitted  to  them,  which,  if 
believed,  may  show  a  different  intention.  —  ^?/rA:/ia7n  v.  Mastin,  123. 

7.  Same.^A  charge  to  the  jury  that  "the  title  of  the  defendant  in  execution 

has  been  sufiiciently  proved ;  that  the  only  question  for  them  to  deter- 
mine is  the  true  value  of  the  land;  that  its  market  value,  or  what  it 
would  have  brought  at  execution  sale,  could  not  be  considered,''  is  a 
manifest  invasion  of  the  province  of  the  jury. — Harris  v.  Murfree,  161. 

8.  Charge  to  jury  ;  when  pn-operly  refused. — A  charged  asked  in  reference  to 

the  weight  to  be  accorded  the  testimony  of  a  witness  discredited,  when 
it  does  not  appear  that  any  witness  has.  been  discredited,  is  abstract, 
and  properly  refused. — Holly  v.  Floumoy,  99. 

9.  CImrge ;   when   erroneous. — Although  oral  evidence  of  a  fact  tends  very 

clearly  to  establish  it,  yet  it  still  remains  for  the  jury  to  decide  whether 
the  testimony  proves  the  fact;  and  a  charge,  which,  without  referring  to 
the  jury  the  credibility  of  the  evidence,  instructs  them  that  the  fact  is 
proved,  is  an  invasion  of  their  province,  and  necessarily  erroneous. — 
HoUingsworth  v.  Chapman,  7. 
10.  Same;  what  objection  camiot  be  raised  hy. — If  there  is  evidence  tending  to 
support  the  charge  given,  the  objection  that  the  defendant's  theory  is 
omitted,  or  not  set  forth  with  sufficient  prominence,  cannot  be  raised 
by  exception  to  such  a  charge. — Murphy  v.  State,  178. 
See  Ceiminal  Law. 

CLOUD  ON  TITLE.     See  Chanceky,  8-12. 

COMPUTATION  OF  TIME.     See  Error  and  Appeal,  6.     See  Election,  1. 

CONFEDERATE  CURRENCY. 

1.  Confederate  treasury  notes ;  ichen  use  of  not  illegal. — While  the  issue  of  Con- 

federate treasury  notes  was  unlawful  and  in  violation  of  the  Constitu- 
tion of  the  United  States,  their  use  in  the  ordinary  transactions  of  civ- 
ilized society,  was  not  illegal;  it  was  unlawful,  only  where  the  intent 
existed,  and  the  direct  and  immediate  effect  of  such  use  was,  to  aid  in 
promoting  and  encouraging  hostilities  against  the' United  States. — Van 
Hoose  V.  Bush,  342. 

2.  Payment  in  Confederate  treasury  notes.— The  \o\nntaTj  acceptance,  during 

the  late  war,  of  Confederate  currency,  in  payment  of  a  debt  due  the 
creditor  in  his  own  right,  extinguished  the  debt — Hester  v.  Wat- 
kins,  44. 

3.  Confederate  treasury  Twtes  ;  when  guardian  entiled  to  credit 'for.— A  trustee 

who,  in  good  faith,  exercising  reasonable  diligence,  received  Confederate 
treasury  notes  during  the  war,  in  the  regular  course  of  the  administra- 
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tion  of  the  trust,  is  not  to  be  held  acconntable,  because  they  proved 
valueless  by  the  result  of  the  war.  — Fer/juson  v.  Lowery,  510. 

4.  Slime  ;  when  chargeable  with  value  of  Confederate  cuirency,  &c. — A  guardian, 

who  loaned  Confederate  money  belonging  to  the  ward's  estate,  during 
the  war,  without  taking  security,  as  required  by  law,  is  chargeable  as 
for  a  conversion  to  his  own  use.  and  must  account  for  ita  value  at  the 
time  of  such  loan. — Harbin  v.  Bell,  381). 

5.  Confederate  currency ;  payment  to  executor.  — An  executor's  sale  and  con- 

veyances of  his  testator's  land  cannot  be  set  aside  merely  because  he 
received  the  purchase  money  in  Confederate  treasury  notes;  if  the  pur- 
chaser made  the  payment  in  good  faith  without  any  fraud  or  concert 
with  the  executor,  it  is,  as  regards  him,  as  valid  as  if  made  in  coin. 
What  may  be  the  liability  of  the  executor,  to  those  interested  in  the  tes- 
tator's estitte,  for  receiving  such  currency,  depends  on  the  diligence  and 
good  faith  exercised  by  him,  in  view  of  all  the  facts  and  circumstances 
of  the  case. — Blount  v.  Moore,  360. 

CONSTITUTIONAL  LAW. 

1.  liule  of  decision  on  constitutional  questions. — A  solemn  adjudication  by  this 

court  upon  a  question  of  constitutional  law,  supporting  the  action  of 
co-ordinate  departments  of  the  government,  and  involving  matters  of 
general  importance  and  interest  to  the  entire  people  of  the  State,  upon 
which  credit  may  have  been  extended  and  contracts  made,  can  not  be 
disturbed,  unless  for  cogent  reasons,  and  on  the  clearest  conviction  of 
error. — Hart  v.  Floyd,  34. 

2.  County  solicitor ;  authority  of  legislature  to  pi-ovide  for  suspension  or  re- 

moval of.  — The  county  solicitor  is  not  a  State  oflScer,  liable  to  impeach- 
ment, and  the  Constitution  being  silent  as  to  the  cause  and  manner  of 
his  removal  or  suspension  from  office,  the  legislature  may  legally  pro- 
vide therefor. — Ex,  parte  Wiley,  226. 

3.  ExempUon. — The  provisions  of  the  Constititution  of  1868,  exempting  prop- 

erty from  liability  for  payment  of  debts,  are  entirely  prospective  in  their 
operation. — Ala.  Conference  v.  Vaughan,  443. 

4.  Constitution,  Art.  IV,  sections  19,  20,  21,   22  ;  dtjects  of. — The  controlling 

aim  and  purpose  of  sections  19,  20,  21,  22,  of  article  TV  of  the  Constitu- 
tion of  1875,  were  to  fasten  individual  accountability  on  the  sevenil 
members  of  the  legislature,  by  requiring  their  action  or  non-action  to 
appear  on  the  journals;  to  prevent  "hodge  podge"  and  injurious  com- 
binations, by  confining  each  law  to  one  subject;  and  to  prevent  hasty 
and  inconsiderate  legislation,  surprise,  and  fraud,  by  requiring  bills  to 
be  read  on  three  several  days  in  each  house,  referred  to  a  coiumittee  of 
each  house,  and  returned  therefrom. — State  ex  rel.  v.  BuMey,  599. 

5.  Same;  intendments  indulged. — No   intendments   can  be  indulged  that  the 

constitutional  requirement  as  to  the  taking  of  the  yeas  and  nays  in  the 
passage  of  biUs,  has  been  complied  with;  this  must  affirmatively  appear 
from  the  journals,  which,  in  this  respect,  import  absolute  verity,  and  if 
they  are  silent,  no  other  evidence  can  be  received,  and  the  act  has  no 
constitutional  existence.  It  will  be  presumed,  however,  that  the  other 
requirements  of  sections  19,  20,  21,  22,  of  article  IV  of  the  Constitution 
have  been  complied  with,  unless  the  contrary  be  shown.  —  lb. 

6.  Amendment  if  bills:  effect  of. — So  long  as  the  original  purpose  of  the  bill 

is  not  changed,  the  committee  to  whom  it  is  referred  may  report  it  back 
with  amendments,  or  report  a  substitut )  and  the  substitute  will  take  ttio 
place  of  the  bill  referred,  and  is  not  remitted  to  the  status  of  a  new  bill 
introduced  for  the  first  time. — lb. 

7.  "  Final  passage"  (f  bill ;  what   is  meant  by. — The  final  passage  of  a  bill, 

within  the  meaning  of  section  21,  article  IV  of  the  Constitution,  is  the 
vote  on  its  passage,  in  either  house  of  the  general  assembly,  after  it  has 
received  three  readings,  on  three  difi'erent  days,  in  that  house. — Jh. 

8.  Impeachment  law  ;  to  what  oijection  not  liable. — The  "act  to  provide  tor  the 

impeachment  and  removal  from  office  of  the  officers  mentioned  in  sec- 
tion 2  and  section  3  of  article  VII  of  the  Constitution  of  Alabama,"  does 
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not  contain  more  than  one  subject,  and  in  its  enactment  none  of  the 
proviBious  of  sections  19,  20,  21  and  22,  article  IV,  of  the  Constitution 
were  violated. — lb. 
9.  Impeachments. '-Aiter  the  adoption  of  the  Constitution  of  1875,  impeach- 
ment, save  as  therein  provided  for,  ceased  to  be  a  part  of  our  jurispru- 
dence.— lb. 

10.  Same.  — As  to  the  officers  mentioned  in  section  1,  article  Vn,  relating  to 

impeachments,  the  Constitution  is  complete  and  self-executing. — lb. 

11.  Same. — As  to  officers  mentioned  in  sections  two  and  three  of  article  7,  the 

Constitution  was  not  self  executing,  and  until  legislative  action  prescrib- 
ing the  regulations  under  which  impeachment  proceedings  against  them 
could  be  instituted,  these  provisions  of  the  Constitution  remained  inert, 
and  there  was  no  tribunal  authorized  to  try  such  officers. — lb. 

12.  Sam£. — Impeachment  under  our  Constitution  is  a  criminal  prosecution  ; 

but  not  one  in  which  the  accused  has  a  constitutional  right  to  a  jury  trial, 
and  it  is  no  objection  to  a  law  providing  for  impeachments  under  sec- 
tion 2  of  article  7  of  the  Constitution,  that  provision  is  not  made  for  a 
jury  trial. — lb. 

13.  Same ;  rigid  of  accused  to  be  confronted  by  witnesses.  — In  all  criminal  prose- 

cutions, impeachments  as  well  as  others,  the  accused  has  a  constitutional 
right  to  be  "confronted  by  the  witnesses  against  him,"  and  provisions  of 
an  impeachment  law,  requiring  the  taking  of  testimony  by  examiners, 
not  in  the  presence  of  the  court,  violate  this  constitutional  right  of  the 
accused;  and  the  only  part  of  the  law  upon  the  subject,  being  unconsti- 
tutional, this  court  is  left  without  "regulations  prescribed  by  law,"  as 
to  the  manner  of  taking  testimony,  and  can  not  by  its  own  rule  or 
orders  as  to  the  calling  and  hearing  of  witnesses,  provide  other  regula- 
tions to  cover  the  defect. — lb. 

14.  Legislative  poicer. — It  is  within  legislative  competency,  by  a  special  act,  to 

remove  the  administration  of  an  estate  from  the  probate  court  of  the 
county  where  the  decedent  resided  and  letters  were  granted,  to  the  pro- 
bate court  of  another  county. — Van  lloose  v.  Bush,  342. 

15.  Tax  law;  what  uncousUtutional. — Section  93  of  the  revenue  law  of  1868, 

which  requires  the  owner  of  land  sold  for  taxes  to  deposit  double  the 
amount  of  the  purchase  money,  &c.,  before  he  shall  be  allowed  to  pros- 
ecute or  defend  any  suit  for  the  same  against  the  purchaser,  is  unconsti- 
tutional.— Whitwoi-th  V.  Anderson,  33. 

16.  Sheriff,  allowance  for  victualling  prisoners  ;  power  of  General  Assembly  over. 

There  is  nothing  in  Article  V,  section  19  of  the  Constitution  of  18G8,  or 
in  any  other  portion  of  that  instrument,  which  prohibits  a  reduction,  by 
a  subsequent  statute,  of  the  per  diem  allowance  to  sheriffs  for  victualling 
prisoners  in  jail,  as  fixed  by  statute  at  and  prior  to  their  induction  in 
office. — Dane  v.  Smith,  47. 

17.  Taking  of  property ;  what  constitutes. — Conferring  the  right  to  divert  or 

obstruct  the  flow  of  water,  in  the  erection  or  raising  of  a  dam,  and  con- 
struction of  a  mill,  is  authorizing  a  taking  away  of  private  propertj^  as 
much  so  as  if  lands  were  taken;  and  under  the  Constitution,  no  such 
right  can  be  exercised,  unless  the  mill  is  one  that  grinds  for  the  public, 
under  regulations  established  by  law. — Bottoms  &  Fowell  v.  Brewer  & 
Brewer,  28a 

CONTRACT. 

1.  Contract;  rchen  void. — A  contract  founded  on  an  act  Which  a  statute  pro- 

hibits under  a  penalty,  is  void,  although  the  statute  does  not  expressly 
so  provide,  and  the  subsequent  repeal  of  the  statute,  without  any  saving 
clause  as  to  penalties  already  incurred,  will  not  validate  a  contract  void 
under  the  law  in  existence  when  the  contract  was  made. —  Woods  v. 
Armstrong,  150. 

2.  Contract  between  parties  not  standing  in  fiduciary  relation  ;  what  jiecessary-to 

avoid;  on  whom  burden  of  proof  lies. — Where  no  fiduciary  relation  exists 
between  the  parties,  and  they  are  of  legal  capacity,  however  disadvan- 
tageous or  improvident  a  contract  between  them  appears,  a  court  of 


INDEX.  723 

CONTRACT—  Continued. 

equity  will  not  relieve  against  it,  until  the  partj'  seeking  to  avoid  it, 
clearly  proves  that  it  was  the  result  of  fraud,  mistake,  surprise  or  un- 
due influence  pmcticed  upon  him. — Malone  r.  Kelly,  b'Vl. 

3.  Contract ;  ichat  itot  necessarUy  void. — Contracts  by  which  a  father,  largely 

indebted,  and  who  soon  after  becomes  insolvent,  parts  with  very  valu- 
able interests  to  his  son,  at  or  before  the  latter  attains  to  Liwi'ul  age, 
should  at  least  invite  the  watchful  scrutiny  of  courts.  They  are  not  nec- 
essarily fraudulent,  and  may  be  explained  consistently  with  fair  dealing 
and  good  faith. — Barnard  v.  Davis,  565, 

4.  Writings ;  ichen  two  mstiiiments  construed  together;  and  constitute  but  one 

contract. — Plaintiffs  and  defendant  executed  two  writings.  The  first, 
signed  by  defendant  B.  alone  and  delivered  to  plaintiffs,  was  as  follows: 
"I,  the  undersigned,  agree  to  deliver  to  Nail  &  Duxberry  twenty-seven 
bales  of  cotton,"  of  certain  qiiality  at  a  stipulated  price,  "the  cotton  to 
be  paid  for  as  soon  as  ready  for  market."  The  plaintiffs  signed  another 
instrument  of  the  same  tenor  as  the  foregoing,  except  that  it  was  signed 
by  the  plaintiffs  and  not  by  B.,  but  was  delivered  to  him  at  the  same 
time  that  he  delivered  the  other  writing  to  plaintiffs.  Held:  the  two 
writings,  although  awkwardlj'  drawn,  to  bind  each  party  to  the  per- 
formance of  the  contract,  plainly  imported  what  the  contract  was,  and 
•  bound  each  of  the  parties  to  perform  the  respective  obligations  it  im- 

posed— the  one  to  deliver  the  cotton  and  the  other  to  pay  for  it,  accord- 
ing to  contract.  —Berry  v.  Duxherry  &  Xall,  446. 

5.  Consideralion. — A  moral  consideration  growing  out  of  a  past  legal  or 

equitiible  obligation  baiTed  of  enforcement,  will  support  a  subsequent 
express  promise.  —  Turlington  v.  Slanrjhter,  195. 

6.  Agreemeid  to  deliver  cotton;  ichat  necessary  to  enable  party  to  maintain  or  de- 

feat action  f(yr  breach  of. — -Where  the  seller  agrees  to  deliver  certain  cotton 
when  ready  for  market,  for  which  the  purchaser  was  to  pay  a  certain 
price,  and  notifies  the  buyer  that  it  will  be  ready  for  delivery  at  a  cer- 
tain time,  at  which  time  the  buyer  appears  to  receive  it — the  seller  can 
not  absolve  himself  from  liability  for  non-delivery,  by  showing  that  the 
buyer  was  not  then  readj'  to  pay  for  it,  if  he,  the  seller,  was  not  then 
able  to  deliver  according  to  contract,  and  the  buyer,  demanding  delivery, 
was  read}'  and  able  to  comply  when  such  delivery  could  be  made. 
Berry  v.  Nail  d-  Duxberry,  Ail. 

7.  Same;  buyer's  option. — A  purchaser  agreed  to  buy  a  number  of  bales  of 

cotton  when  ready  for  market,  for  which  he  was  to  pay  for  a  given  num- 
ber "twentj'-five  cents  in  gold,"  and  for  the  remainder  "at  thirty-seven 
cents  in  greenliacks."  The  discount  between  "greenbacks"  and  gold, 
both  then  and  at  the  time  delivery  was  demanded,  was  quite  heavy. 
Held:  the  stipulation  was  a  privilege  enuring  to  the  l>uyer,  and  his 
whole  dut}'  and  more  under  the  contmct,  would  be  pertormed  in  paying 
dollar  for  dollar  in  coin,  instead  of  "greenbacks,"  for  the  cotton  which 
it  was  agreed  he  might  pay  for  in  "greenbacks." — Tb. 

8.  Tender  of  less  number  of  bales  than  was  contracted  for ;  what  will  not  cvcase. 

Where  a  party  agrees  to  deliver  a  certain  numlier  of  bales  of  cotton,  the 
exact  weight  not  being  specified,  tender  or  readiness  to  deliver  a  lexs 
number  of  bales  is  not  a  complinuce  with  the  contract,  although  the 
bales  tendered  are  unusually  heavy. — lb. 

9.  JJelirery  of  cotton  :  when  demand  for,  in  time. — The   buyer  of  cotton,  who 

contracted  to  receive  and  pay  i'or  a  certain  number  of  bales  at  so  much 
per  pound,  when  notified  that  it  was  ready  for  delivery  on  a  plantation, 
performs  on  his  part,  if  he  is  ready,  and  offers  to  receive  and  pay  for  the 
cotton  at  the  appointed  place,  a  half  hour  after  sunset  of  the  last  day  on 
which  he  was  entitled  to  demand  delivery,  if  sufficient  time  intervenes 
between  such  demand  and  midnight  to  make  projier  delivery,  without 
danger  of  loss  or  destruction  to  the  article  in  hixndling  it  at  such  time  in 
the  night.  —  lb. 
10.  Qmtract ;  how  parties  to,  may  change. — Where  a  valid  contract  subsists  be- 
tween the  parties,  it  is  competent  for  them,  at  any  time  before  its 
breach,  to  waive,  annul  or  dissolve  the  agreement,  or  to  change  or 
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modify  its  terms,  and  the  mutual  agreement  of  the  parties  is  a  sufficient 
consideration.— J5«rfc/ia9?i  v.  Maslin,  123. 
11.  Same;  what  waiver  of  original  contract— U  a  creditor  receives  a  partial 
payment  before  any  breach  of  contract,  and  agrees  to  look  to  another 
source  than  the  promissor  for  payment,  such  new  agreement  is  binding 
and  the  original  contract  is  abandoned  or  waived;  but  if  such  agreement 
is  made  only  to  induce  performance  and  prevent  a  breach  of  the  original 
contract,  it  is  without  consideration  and  can  not  be  supported.— 1 1>. 

CORPORATION, 

1.  Corporation;  power  of,  to  borrow  money. — A  corporation,  incorporated  un- 

der the  general  laws  of  this  State,  has  power  to  borrow  money,  to  pur- 
chase and  improve  real  estate,  to  enable  it  to  carry  into  eifect  the  pur- 
poses of  its  incorporation.— ^Za.  Gold  Life  I.  Co.  v.  G.  K  tfc  M.  Co-,  73. 

2.  Cbntracts  corporate;   presumption  as  to. — A  bill   to  enforce  a   contract, 

against  a  corporation,  but  not  setting  out  the  purposes  of  its  incorpora- 
tion, or  its  powers,  is  not  demurrable  because  of  its  failure  to  show 
affirmatively  that  the  defendant  corporation  had  capacity  to  contract. 
Prima  facie  no  presumption  of  illegality,  abuse  or  excess  of  corporate 
powers  attaches  to  corporate  contracts,  and  the  burden  of  showing  their 
invalidity  rests  on  him  who  assails  them. — 76.  • 

3.  Corporation  ;  what  .sufficiently  shows  proceeding  in  the  name  of. — A  petition 

for  rehearing  will  not  be  treated  as  the  petition  of  the  president  of  a 
corporation,  merely  because  it  is  stated  in  the  affidavit,  that  the  person 
verifying  it,  is  the  acting  president  of  the  corporation,  and  the  petition 
begins  with  the  statement,  "that  the  undersigned,  F.  P.  R.,  respectfully 
represents  that  he  is  president  of  the  R,  M.  M.  &  L.  Company,"  when 
all  its  averments  relate  solely  to  grievances  suffered  by  the  corporation, 
a  judgment  against  which,  is  prayed  to  bo  set  aside,  &c.— ^Ec  parte 
Hefiin,  95. 

4.  Corporate  existence;  when  party  not  estopped  from  denying. — One  dealing 

with  a  corporation  in  matters  not  falling  within  the  purview  of  its  dele- 
gated powers,  is  not  thereby  estopped  from  pleading  its  want  of  au- 
thority, to  make  the  contract  sought  to  be  enforced  against  him. — Marion 
Savings  B'k  v.  Dankin,  471. 

5.  Same;  when  is  estopped. — Where,  however,  the  contract  is  within  the  dele- 

gated powers,  one  who  has  dealt  with  it  in  its  corporate  character,  is  in 
general,  estopped  from  setting  up  its  want  of  complete  organization,  ac- 
cording to  the  provisions  of  its  charter,  to  defeat  the  corporation  in  the 
enforcement  of  the  contract  he  has  made  with  it. — lb. 

6.  Same ;  what  not  such  dealing  with  corporation  as  will  estop  party  from  setting 

up  incomplete  organization. — The  accommodation  drawer  of  a  bill  of  ex- 
change, which  was  discounted  by  a  bank,  by  the  acceptor  who  procured 
it  to  raise  money  for  his  own  use  in  that  way — the  drawer  not  being 
aware  of  this  and  not  being  present  or  participating  in  the  negotia- 
tion— is  not  thereby  estopped  from  denying  the  proper  organization  of 
the  banking  corporation,  when  sued  by  it  on  the  bill. — lb. 

7.  Free  banking  corporation;  lohat  sufficient  organization  of. — Under  the  pro- 

visions of  the  Revised  Code  (Part  2,  Title  1,  Chapter  1,  §  §  1614  et  seq. ) 
as  amended  by  the  act  of  1868,  "supplementary  to  the  corporation  laws 
of  Alabama,"  a  corporation  is  sufficiently  organized  to  carry  on  the  busi- 
ness of  a  bank  of  discount  and  deposit  and  loaning  money,  when  the 
certificate  of  the  associates  (properly  acknowledged  and  recorded,  for 
the  purpose  of  carrying  on  such  banking  business,  shows  the  name  se- 
lected by  the  associates ;  the  town  where  its  business  is  to  be  conducted; 
the  amount  of  capital  stock  (within  the  limits  prescribed)  and  the  num- 
ber of  shares  into  which  it  is  divided;  the  name  and  place  of  residence 
of  the  stockholders;  the  shares  held  by  them  respectively,  and  the  time 
when  the  association  is  to  begin  and  terminate.  — 1  b. 
8. — Same. — The  association  not  claiming  the  right  to  issue  or  circulate  its 
own  notes,  no  deposit  of  money  and  transfer  of  stock  to  the  auditor 
(under  §  §  164.4  and  1646  of  the  Revised  Code)  is  necessary  to  authorize 
it  to  carry  on  other  banking  business. — lb. 
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COSTS. 

1.  Costs;  security  for. — The  mayor  of  a  municipal  corporation  is  not,  on  that 

account,  an  insufficient  surety  for  costs  of  a  suit  brought  by  the  corpo- 
ration.— Powers  V.  Mayor,  214. 

2.  Whe7i  not  taxed  ar/'ilnst  muidcipal  corjyoration. — Costs  accruing  in  the  cir- 

cuit court  on  apjjeal  to  it,  by  one  fined  for  violation  of  a  municipal  or- 
dinance, passed  for  the  preservation  of  peace  and  the  protection  of  life, 
&c.,  cannot  be  taxed  against  the  municipal  corporation,  under  the  gene- 
ral law  of  costs.  —  City  Council  v.  Foster,  62. 

3.  Costs;  when  t/ixed  against  parly  obtaininr/  relief  against  usury. — In  this  case, 

complainant,  on  bill  filed  against  the  administrators,  sought  to  annul 
and  restate  an  account  and  settlement  with  the  decedent,  on  the  ground 
of  fraud,  imposition,  mistake  and  usury;  and  being  entitled  to  relief 
only  as  to  certain  items  of  usury,  as  to  which  he  neither  informed  the 
administrators,  nor  asked  a  correction  before  filing  his  bill,  the  court 
decreed  that  he  should  be  taxed  with  the  costs  of  the  suit. — Faulting  v. 
Greagh,  647. 

See  Attorney's  Fees,  1,  2. 

COUNTIES. 

^1.  County;  corporate  character  of. — While  a  county  has  corporate  character- 
istics, it  is  in  no  proper  sense  a  municipal  corporation,  but  a  mere 
governmental  auxiliary  or  agencj',  possessing  no  power  and  subjected  to 
no  duty,  not  originating  from  the  statute  creating  it. — Askew  v.  Hale 
County,  039. 

2.  County;  for  what  not  liable. — The  county  authorities  exercise  with  reference 

to  public  highways,  a  quasi  legislative  authority,  and  the  county,  in  the 
absence  of  a  statute  expressly  declaring  the  liability,  cannot  be  made 
answerable  for  damages  resulting  from  the  unskillful  or  negligent  man- 
ner in  which  these  duties  are  performed. — lb. 

3.  Same.  — The  statutes  defining  hard  labor  for  the  county,  giving  the  county 

authorities  control  of  it,  and  leaving  it  within  their  discretion  to  employ 
convicts  on  the  public  roads,  bridges,  &c.,  or  to  hire  them  out,  work  no 
change  in  the  character  of  the  power,  and  impose  no  new  liability. — lb. 

4.  New  county;  liability  of,  for  debts  ami  biirdois  of  counties  from  which  Us  terri- 

tory is  taken. — When  a  new  county  is  carved  oat  of  the  territory  of  those 
adjoining,  it  is  for  the  legislature  to  determine  to  what  extent  the  prop- 
erty or  the  inhabitants  of  the  detached  portions,  shall  bear  the  burdens 
of  the  counties  to  which  they  formerly  belonged;  and  in  the  absence  of 
such  legislative  provision,  the  new  county  will  be  entirely  freed  from 
any  of  the  burdens  of  the  counties  from  which  its  territory  was 
tiiken.  — lb. 

5.  Sime. — Provision  that  the  detached  portion,  shall  be  liable  for  its  pro 

raia  share  of  the  dctjts  of  the  county  from  which  it  was  taken,  does  not 
subject  it  to  a  proportionate  liability  for  contingent  liabilities,  arising 
out  of  a  breach  of  duty. — lb. 

COUNTY  SUPERINTENDENT. 

1.  County  Superintendent ;  renioral  of. — Under  the  act  of  the  board  of  educa- 
tion authorizing  the  superintendent  of  public  instruction  to  remove 
county  superintendents,  it  is  not  necessary  that  he  should  assign  any 
cause  for  the  removal,  or  prefer  any  charges,  or  give  any  notice  to  the 
incumbent.  The  whole  2)ower  of  removal  was  entrusted  to  him,  to  act 
whenever  in  his  opinion  the  "'interest  of  public  education  demanded 
such  removal,"  and  the  exorcise  of  that  discretion  cannot  be  reviewed 
by  the  courts. — Siate  ex  ret.  v.  Shaver,  11)3. 

COUNTY  TEEASURER.     See  Summ.\iiy  PnocEEniNGs,  3,  i. 

COURTS. 

1.  Presumption  in  favor  of  dea'ees  of  probate  couii. — Where  the  jurisdiction  of 
the  probate  court  is  shown  to  have  attached,  and  its  decreo  is  collate- 
(46) 
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rally  assailed,  the  same  presumptions  will  be  made  to  support  its  de- 
crees as  are  made  in  favor  of  superior  courts  of  general  jurisdiction,  and 
no  mere  errors  or  irregularities  can  be  taken  advantage  of. — GumUe  v, 
Joi-dan,  432. 
2.  Simie. — Whether  where  the  jurisdiction  of  the  probate  court  has  attached, 
it  is  necessary  to  uphold  its  decree  on  final  settlement,  when  collaterally 
assailed,  that  the  record  should  show  the  appointment  of  a  (fuurduin  (ul 
litem  for  minor  heirs,  is  not  decided,  but  no  advantage  can  be  taken, 
otherwise  than  on  direct  attack  on  appeal  of  a  merely  irregular  or  void- 
able appointment. — lb. 
3-  Proceediu'jsto  raise  dam,  <&c. — The  jurisdiction  conferred  by  statute  on 
the  probate  judge  to  authorize  the  erection  of  dams  on  water  courses,  is 
special  and  limited,  and  when  the  proceedings  under  it  are  assailed  ou 
error,  the  record  must  affirmatively  show  every  fact  necessai-y  to  uphold 
the  jurisdiction. — Bottoms  &  Powell  v.  Breioer  &  Brewet;  288. 

4.  Same.  — It  is  a  fatal  defect  to  proceedings  under  the  statute  for  the  raising 

and  erection  of  a  dam,  when  questioned  on  appeal,  that  the  record  fails 
to  show  that  the  dam  was  originally  erected  under  order  of  the  court,  or 
that  the  mill  is  to  be  a  public  mill  as  defined  by  the  statute. — 76 

5.  Probate  eourt. — Upon  application  to  the  probate  court  to  compel  an  exec- 

utor to  give  a  new  bond,  that  court  has  no  jurisdiction  to  determine  the 
right  of  another  claimant  to  the  administration;  and  although  it  dis- 
misses the  application,  on  the  ground  that  such  claimant  is  rightfully  in 
the  administration,  and  the  executor  without  right  to  it,  its  decree,  so 
far  as  it  undertakes  to  determine  the  right  to  the  administration,  is  a 
mere  nullity. — Ifelso^i  v.  Boynton,  363. 

6.  Probate  court;  power  of,  to  alloio  amendments  nunc  pro  tunc. — The  court  of 

probate,  like  the  circuit  court,  has  power  to  enter  judgments  nunc  pro 
tunc,  in  furtherance  61'  justice,  and  to  make  its  records  speak  the  truth, 
when  the  record  furnishes  satisfactory  data  by  which  to  make  the 
amendment.  —jDa6?i(f(/  v.  Mitchell,  198. 

7.  Revised  Code;  §  796  of,  cois^ntefZ.— Section  796  of  the  Revised  Code  (sub- 

division 5  a),  which  authorizes  judges  of  probate  to  complete  minute 
entries  and  decrees  in  tl^eir  courts,  when  the  .same  are  incomplete,  &c,, 
after  "necessary  application  and  proof," — is  merely  declaratory  of  the 
common  law,  and  does  not  authorize  the  completion  of  such  entries  by 
amendment  nuncpr'o  tunc,  except  upon  application  and  proof  requisite  at 
common  law. — lb. 

8.  Amendment  nunc  pro  tunc;  when  denied. — The  evidence  in  this  case  declared 

insufficient  to  authorize  the  amendment  >iunc  pro  tunc  allowed  by  the 
court  below. — lb. 

CRIMINAL  LAW. 

Assault  and  Batteey. 

1.  Assault  with  intent  to  murder;  province  of  jury  as  to. — Unnecessary  force  or 

rtidentfeS  while  ejecting  defendant  from  the  cars  may  deprive  an  assault 
then  made,  upon  a  person  engaged  in  jjutting  him  off,  of  its  felonious 
character;  but  whether  the  provocation  was  adequate  to  that  end,  is  for 
the  jury  to  determine  under  the  evidence. — Bobinson  v.  The  State,  86. 
Assault  and  battery.  —Defendant  may  be  convicted  of,  under  indictment  for 
rape.— £ic/ian/8on  v.  State,  158. 

Bigamy. 

2,  Bigamy;  what  sufficient  proof  of  foreitjn  mmriaijc. — ^Tho   confessions  of  a 

prior  marriage,  in  a  sister  State,  by  one  indicted  for  bigamy  here,  are 
properly  received  in  evidence  against  him,  without  the  production  of 
the  record  of  the  marriage.  By  the  common  law,  which  is  presumed  to 
exist  there,  consent  followed  by  cohabitation  constituting  a  valid  mar- 
riage, it  does  not  appear  that  there  is  any  better  evidence  of  the  mar- 
riage, and  if  there  were,  the  court  here  is  without  power  to  compel  its 
production.— WiWiamsu.  State,  131. 
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3.  Same. — Kepeated  admissions  deliberately  mside  by  the  accused,  that  he 

had  a  wife  in  Floridii,  and  left  her  there  because  she  refused  to  come 
with  him  to  this  State,  are  sufficient  evidence  of  the  fii"5it  marriage  to 
justify  conviction,  if  the  jury  are  satisfied  that  the  admission  of  the 
marriage  involved  an  admission  of  its  validity. — lb. 

BuBGLARY.    See  Indictment. 
Ch.veacter. 

4.  Character;  presumption  as  to  — In  the  absence  of  all  proof  of  the  prisoner's 

general  roputixtion,  the  law  indulges  no  presumption  that  his  character 
is  either  good  or  bad,  and  the  jury,  without  regard  to  that,  must  biise 
their  verdict  solely  on  the  evidence  introduced. — I)  inner  v.  Stale,  127. 

Charge  to  Jury. 

n.  Charge;  when  properly  reftised. — Under  an  indictment  for  rape,  a  convic- 
tion may  be  had  of  assault  with  intent  to  commit  rape,  or  assault  and 
battery;  and  a  charge  requiring  the  jury  to  acquit  unless  they  believe 
the  defendant  did  the  deed  "as  clMr'jeil,"  is  properly  refused. — liixkard- 
8on  V.  State,  158. 

6.  Same.  A  charge  based  partly  on  a  state  of  fixcts  of  which  there  does  not 

appear  to  have  been  any  evidence,  is  abstract,  and  for  that  reason  may 
be  refused. — lb. 

Confessions  and  Decl.arations. 

7.  Confessions;  admissVnliiy  of. — Where  a  confession  is  obtained  by  threats 

or  promises,  subsequent  confessions  of  th>j  same  character  are  not  ad- 
missible, unless  from  length  of  time  intervening,  warning  of  conse- 
quences, and  the  like,  there  is  reason  to  presume  that  the  inducements 
influencing  the  first  confession  were  dispelled;  but  where  influences  to 
procure  a  confession  have  been  unavailing,  there  is  no  rule  recpiiring 
the  exclusion  of  a  subsequent  confession,  because  such  influences  were 
employed,  or  the  indulgence  of  the  presumption  thdt  such  influences, 
having  no  effect  when  employed,  were  the  cause  of  a  subset^uent  confes- 
sion.— Levison  v.  State,  520. 

8.  Confessions;  rule  as  to.  — The  true  inquiry  in  all  cases  of  confessions,  is, 

whether  the  confession  was  free  and  voliintary,  or  whether  it  was  super- 
induced bj'  the  influence  of  hope  or  fear,  api)lied  by  a  third  person,  to 
the  mind  of  the  accused. — Sampson  v.  Sta''-,  "211. 

9.  Same;  irhen  miU  be  mlinitted,  thoufjh  not  voluntary. — If  in  consequence  of  a 

confession,  material  facts  are  discovered  just  as  the  confession  stated 
them;  as  for  instance  in  case  of  larceny,  the  thing  stolen  is  found  whore 
the  prisoner  stated  it  was  concealed,  such  confession  will  be  admitted 
with  the  confirmatory  fact,  though  it  was  not  voluntary.  —  H). 

10.  Sime;  when  will  be  admitted.  — If  threats  or  promises  have  been  used,  and 

it  appears  to  the  court  that  their  influence  was  tofciUy  withdrawn,  and 
done  away  with  before  the  confession  was  made,  it  will  be  admitted. — lb. 

11.  Confession;  xchen  not  incomplete. — A  confession  is  not  rendered  inadmissi- 

ble merely  because  the  conversation  in  which  it  occurred  was  inter- 
rupted. Where  tlie  confessu)u  is  full  and  umpialified,  and  all  that  the 
accused  said  on  that  subject  is  proved  to  the  jury,  the  contession  cannot 
be  excluded  on  the  speculation  that  tlie  prisoner  would  have  said  some- 
thing favorable  to  herself,  if  the  conversation  had  continued.— ie(;(\sc»i 
V.  State,  52U. 

Emitting  Change  Bd.ls. 

12.  Emiitintj  chanije  bills,  d'c,   consilluents  of  offense. — It   is   the   purpose   for 

which  piq)er  is  i.ssued  or  circulated,  and  the  absence  of  legal  authority 
therefor,  and  not  the  character  or  form  of  such  paper,  which  constitute 
the  ofl'ense  denounced  by  section  3G13  of  the  lievised  Code;  and  although 
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the  form  aud  contents  of  such  paper  may  be  evidence  to  establish  or 
negative  the  criminal  purpose,  such  unlawful  intent  is  not  inferred  there- 
from as  matter  of  law,  but  is  a  question  of  fact  for  the  determination  of 
the  jury;  aud  any  description  of  the  paper  identifying  it,  is  sufticient. — 
Barncit  et  nl.  v.  State,  579. 
13.  Partners;  ichen  guilty  of  eirculatinrj  change  bills,  dx.,  issued  hy  clerks.— 
Although  the  several  partners  in  a  store,  or  members  of  a  private  corpo- 
ration, raay  not  have  known  or  assented  to  the  original  act  of  their  clerk 
in  making  and  issuing  change  bills,  without  authority  of  law,  on  the 
credit  of  the  store,  to  circulate  as  money,  <fec. ,  yet,  if  such  piper  is  after- 
wards received  aud  paid  out  by  the  clerk  in  their  business,  with  their 
knowledge  and  assent,  such  subsequent  use  and  emission  is  an  offense, 
by  all  who  concurred  or  participxted  in  it;  and  the  several  partners  are 
jointly  and  severally  guilty,  although  they  were  not  informed  of  such 
emission  of  the  paper  at  the  same  instant  of  time,  and  did  not  jointly 
assent  to  it. — lb. 

Evidence. 

14.  Ccmdud  and  dedarations  of  party  not  on  trial;  trhen  admissible  against  de- 

fendant.— VVhere  the  confessions  of  the  accused  implicated  another  as 
her  associate  in  crime,  proof  that  such  person,  knowing  of  the  purpose 
to  arrest  the  defendant,  went  to  her  house  and  left  without  indicating 
any  purpose  to  return  that  night,  but  did  return  in  haste  before  the  ar- 
rest was  made,  and  finding  her  in  bed,  had  a  conversjition  with  her  in  a 
whisper,  duiing  which  he  was  heard  to  say,  "lie  still  and  keep  your 
damned  mouth  shut,"  is  competent  evidence  against  the  prisoner. — 
Levison  v.  State,  520. 

15.  Dedarations  made  hy  one  defendant ;  when  jury  may  consider,  vMh  reference  to 

co-defendant. — When  two  persons  are  found  in  company,  traveling  to- 
gether at  a  late  hour  of  the  uight,  each  having  cotton,  declanitions  mad© 
by  one  of  them  (upon  their  being  halted  and  questioned)  that  the  cotton 
each  had  come  out  of  prosecutor's  field,  may  be  submitted  to  the  jury  as 
against  both,  although  the  other  asserted  that  the  cotton  he  had  came 
from  his  field;  leaving  it  for  the  jury  to  determine  from  the  denial,  in 
connection  with  the  other  evidence  in  the  case,  whether  both  were  en- 
gaged in  the  consummation  of  a  common  illegal  design,  and  if  so,  to 
consider  the  declarations  of  one  as  original  evidence  against  the  other. 
Jackson  v.  State,  234. 

16.  Dedarations;  what  hearsay. — Declarations  of  a  third  person,  made  in  the 

absence  of  the  accused,  to  the  effect  that  he,  aud  not  the  defendant  com- 
mitted the  offense  charged,  are  mere  hearsay,  and  not  admissible  evi-  , 
deuce  in  favor  of  the  prisoner. —.S'?K>m  v.  State,  138. 

17.  What  cmnpetent  evidence  on  trial  f(yr  emitting  or  circulating  clvmge  hills. — Evi- 

dence that  the  paper  circulated  as  money  where  it  was  issued,  and  was 
given  and  accepted  in  exchange  for  merchandise,  or  for  marketable  ar- 
ticles, is  properly  admitted  on  behalf  of  the  State  in  a  prosecution  for 
this  offense ;  the  evidence  tends  to  show  the  adaptation  of  the  paper  to 
circulation  and  use  as  money. — Barnett  el  al.  v.  State,  579. 

18.  Same. — A  witness  for  the  defense  cannot  be  permitted  to  state  the  pur- 

poses for  which  snoh  paper  was  issued;  it  is  the  province  of  the  jury  to 
determine  that  question  from  the  evidence. — lb. 

19.  Evidence;  tahai  inadrrdssihlc.—Froofoi  the  flight  of  another  persoE  arrested 

and  indicted  for  the  same  offense  for  which  the  prisoner  is  tried,  is  not 
admissible  evidence  in  favor  of  the  defendant  on  trial. — Jjiviscn  v. 
Stale,  520. 

20.  Objection  to  evidence;  what  waiver  of.  — A  3i)ecific  objection  to  evidence  is 

a  waiver  of  all  other  grounds  of  objection,  and  the  apjxillate  court  will  con- 
sider only  such  objections  as  were  made  in  the  court  below.  In  this  case, 
however,  error  in  the  verdict  compelliug  a  reversal,  this  court  con&idered 
an  objection,  raised  here  foir  the  first  time,  to  the  admissibility  of  a  con- 
fession, as  the  question  would  arise  again  on  a  second  trial.  —lb. 

21.  Variance;  what  immaterial. — In  a  prosecution  for  emitting  change  bills,  to 
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circulate  as  money  (E.  C.  §  3643),  the  difference  betwen  the  word  cents 
as  written  in  the  paper  offered  in  evidence,  and  its  abbreviation  ds.  as 
written  in  the  indictment,  is  immaterial. — liarnelt  et  al.  v  State,  579. 

Homicide. 

22.  Munler  in  the  first  degree ;  hoic  lorif]  mnlice  and  prejnedHation  must  exist  to 

constitide. — Deliberation  and  premeditation  need  not  exist  for  any  ap- 
preciable space  of  time,  before  a  willful  and  malicious  killing,  to  con- 
stitute murder  in  the  first  degree. — Miller  v.  State,  155. 

Indictment. 

23.  Indictment  followiwj  language  of  sf.adde;  when  insufficient. — Where  a  statute 

creating  an  offense,  declares  that  it  may  be  committed  by  certain  speci- 
fied particular  acts  or  means,  or  by  other  generic  acts  or  means  which 
are  not  described,  an  indictment  pursuing  merely  the  language  of  the 
statute  is  defective.  If  a  conviction  is  sought  for  an  act  done  in  a  man- 
ner or  by  means  other  than  those  particularized,  such  act  or  means 
should  be  specified  more  definitely  than  by  the  general  description  in 
the  statute. — Banner  v.  Stale,  127. 

24.  Imtiriment,   idien  sufficient.— An  indictment  for  an  assault  with  intent  to 

ravish,  which  follows  the  form  prescribed  by  the  Code,  is  sufficient. 
Bradford  v.  State,  230. 

25.  When  not  for  bad  duplicity. — Under  our  statutes  an  indictment  is  not  bad 

for  duplicity,  because  it  charges  in  the  same  count  a  burglarious  en- 
trance into  a  building,  and  the  commi.ssion  therein  of  petty  larceny. 
Snow  V.  The  State,  138. 

26.  Retailing  without  license. — Under  an  indictment  pursuing  the  form,  given 

in  the  Revised  Code,  lor  retailing  spirituous  liquors,  there  can  be  no 
conviction  for  engaging  in,  and  carrying  on  the  business  of  wholesale 
liquor  dealer,  in  violation  of  the  revenue  law.  It  is  a  well  settled  rule 
of  criminal  law,  applicable  to  violations  of  the  revenue  law,  that  when  a 
statute  creates  and  defines  an  offense,  an  indictment  under  it  will  not 
support  a  conviction,  unless  it  conforms  to  the  statute  describing  the 
offense. — McPherson  v.  State,  2il. 

27.  Buiglary;  indictment  for ;   when  insufficient. — An  indictment  for  burglary 

under  §  3695  of  the' Revised  Code,  which  charges  the  ofiense  merelf^  in 
the  general  language  of  the  statute,  not  setting  out  the  "valuable  things" 
on  deposit,  or  averring  their  value,  is  h-a.A.—I)ums  v.  State,  "28. 

28.  Same,  rule  as  to,  oicnership  (f  property. — The  ownership  of  the  building 

burglariously  entered,  should  not  be  laid  in  the  partnership,  by  its  firm 
name  merely;  but  the  names  of  the  individuals  composing  the  partner- 
ship should  be  stated. — Ih. 

29.  Grand  larceny,  indictment  for;  lehen  sufficient. — Under  section  3706  Re- 

vised Code,  as  amended  by  the  act  of  February  20th,  1875— which  makes 
the  stealing  of  "any  part  of  an  outstanding  crop  of  corn  or  cotton," 
grand  larceny,  without  regard  to  the  value  of  the  part  taken, — an  in- 
dictment charging  that  the  defendant  "feloniously  took  and  carried 
away  fifteen  ears  of  corn,  a  portion  of  an  outstanding  crop,  the  per- 
sonal property  of  William  Ru.ssell,"  &c.,  is  not  assailable  on  the  ground 
that  it  fails  to  aver  the  corn  taken  was  not  previously  severed  from  the 
stalk,  or  that  the  corn  was  part  of  an  outstanding  crop,  or  that  it  was 
the  personal  property  of  the  person,  laid  as  owner  in  the  indictment. 
HoUy  V.  State,  238. 

30.  Sii.me.  —In  general,  an  indictment  pursuing  the  terms  of  a  statute  creating 

an  offense,  uuknown  to  the  common  law,  is  sufiicient.  and  it  is  the 
better  j^ractice  to  follow  the  exact  words  of  the  statute.  The  use  of  the 
word  "portion,"  however,  instead  of  the  word  '•part,"  as  used  in  section 
3706,  Revised  Code,  does  not  vitiate  an  indictment  under  it.  —  lb. 

31.  Indictment;  when  not  liable  to  objection  for  uncertainly  as  to  character  in 

which  defendants  are  charged,  d'c. — An  indictment  which  charges  that  the 
defendants,   "being  members  or  partners  of  a  private  company  or  cor- 
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poriition,"  known  as  the  Tallassee  ManufacUiring  Company,  emitted, 
without  authority  of  law,  a  certain  paper  to  answer  th^  purposes  of 
money,  &c.,  is  not  liable  to  the  objection  that  it  is  uncertain  whether 
the  defendants  are  charged  individually  or  as  a  private  corporation  ;  it 
is  a  direct  and  unambiguous  charge  against  them  as  individuals, — Bar- 
nett  et  al.  v.  Stale,  57d. 

32.  Same  ;  when  not  objectionable  as  charging  defendants  disjunctively,  &c. — Such 

an  indictment  is  not  demurrable,  on  the  ground  that  it  charges  the  de- 
fendants disjunctively  as  members  of  a  corporation  or  partnership; 
whether  they  were  the  one  or  the  other,  or  whether  they  were  without 
any  other  connection  or  'association  than  participation  in  the  offense 
charged,  their  guilt  and  punishment  are  the  same,  and  the  allegation, 
being  immaterial,  is  not  ground  for  demurrer. — Ih. 

33.  Nolle  prosequi  of  one  of  several  counts  of  indictment,-  effect  of. — It  is  not 

ground  of  complaint  that  the  court,  after  the  evidence  closed,  entered 
an  order  of  nolle  prosequi  as  to  one  of  the  several  counts  of  the  indict- 
ment, against  the  defendants'  objections;  the  effect  of  the  order  was  to 
work  an  acquittal  as  to  that  count,  which  is  all  that  a  verdict  of  not 
guilty  could  have  effected. — lb. 

34.  Same;  power  of  circuit  court  over. — The  circuit  court  has  inherent  power, 

without  the  consent  of  the  prisoner  or  his  counsel,  to  order  the  substi- 
tution of  an  irfdictment,  when,  after  plea  to  the  merits,  it  has  been  lost 
or  destroyed  during  the  trial  — Bradford  v.  Slate,  230. 

35.  Indictment,  copy  of,  served  on  prisoner;  ichen  change  in  fatal. — When  there 

is  the  slightest  change  in  meaning,  caused  by  words  inserted  in  the 
copy  served  on  the  prisoner,  which  were  not  in  the  original  indictment, 
and  the  objection  was  raised  before  trial,  and  overruled,  it  would  be  held 
a  fatal  irregularity  by  the  appellate  court  — EzeU  &  Walker  v.  State,  1()5 . 

Judgment,  Verdict  and  Sentence,  and  hekein  of  Objections  to  formation 

OF  JXJKY,  &c. 

36.  Oath  to  jury;  what  recital  of ,  sufficient. — It  is  sufficient,   if  the  judgment 

entiy  shows  that  the  jury  were  duly  empanneled,  sworn,  and  charged; 
but  where  it  purports  to  set  out,   or  recite  the  oath  administered,   the 
judgment  must  be  reversed,   unless  a  substantial  compliance  with  the 
^     statute  (§  4092  Revised  Code)  is  shown. — Davis  v.  State,  88. 

37.  Grand  jury ;  objections  to,  when  loo  late.  — Irregularities  in  the  formation  of 

the  grand  jury  which  found  the  indictment,  can  not  be  objected  to  after 
plea  and  verdict,  and  can  not  be  made  the  basis  for  arrest  of  judgment. 
Battle  V.  State,  93. 

38.  Fbreman,  oath  of,  presumption  as  to. — Where  the  record  recites  that  the 

foreman  was  appointed  by  the  court,  and  it  \^as  "ordered  that  he  be 
sworn  as  foreman  of  said  grand  jury,  which  is  accordingly  done,  and  the 
other  persons  aforesaid  are  also  sworn  as  jurors  as  aforesaid,"  it  must 
be  presumed  in  the  absence  of  plea  in  abatement,  sustained  by  proof, 
that  the  proper  oath  was  administered. — II). 

39.  Grand  jury,  order  for  summoning  ;  tohat  sufficient. — A  recital  in  the  record 

that  "it  appearing  to  the  court  that  no  persons  have  been  summoned 
•  for  grand  jurors  lor  this  term  of  the  court,  it  is  therefore  ordered  that 
the  sheriff  forthwith  summon,"  &c.,  sufficiently  shows  that  the  order 
was  made  "in  consequence  of  some  neglect  on  the  part  of  the  judge  of 
probate,  sheriff,"  &c. — lb. 

40.  Juror,  objection  to,  when  too  Me. — An  objection  to  a  juror,  on  the  ground 

that  he  was  a  member  of  the  grand  jurj'^  which  found  the  indictment, 
comes  too  late  after  the  prisoner  has  accepted  him ;  nor  can  the  fact  that 
one  of  the  jurors  rendering  the  verdict  was  a  member  of  the  grand  jury 
which  found  the  indictment,  be  made  matter  upon  which  to  arrest  judg- 
ment.— lb. 

41.  Jury;  when  must  fix  fine . — On  conviction  under  section  3818  of  Revised 

Code,  the  jury  must  assess  the  fine,  and  the  court  in  its  discretion  may 
add  imprisonment  or  hard  labor.  On  conviction  for  a  violation  of  the 
revenue  law,   by  engaging  in  the  business  of  a  wholesale  liquor  dealer 
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•without  license,  the  amount  of  the  fine  is  fixed  by  the  .statute,  and  a 
mere  verdict  of  guilty  will  authorize  sentence  of  imprisonment. — Mc- 
Phersonv.  State,  221. 

42.  Jury  ;  when  must  fix  term  of  imprisonment. — On  conviction  for  murder  in 

the  second  degree,  the  jury  may  affix  imprisonment  in  the  penitentiary 
for  any  number  of  years  they  may  see  fit,  not  less  than  ten. — Miller  v. 
State,  15.5. 

43.  Vo-did;  what  will  not  sustain  conviction. — A  conviction  for  murder  can  not 

bo  sustained,  unless  the  verdict  expressly  finds  the  degree  of  the  crime 
of  which  the  defendant  is  found  guilty;  and  the  rule  is  not  varied,  be- 
cause the  indictment  charges  murder  by  administering  poison — Levlson 
V.  State,  520. 

44.  Verdict,  form  of ;  what  mfjicient. — A  verdict  as  follows:    "]Ve,    the  jury, 
find  guilty,  an  charged  i n  the  indictment,"  returned  bj' a  jury,  duly  sworn 

and  charged  with  the  trial  of  a  sole  defendant  for  an  assault  with  intent 
to  murder,  will  authorize  sentence  for  that  offense,  although  the  verdict 
does  not  expressly  mention  who  is  found  guilty. — Bobinson  v.  State,  86. 

45.  Motion  to  amend  record  ;  when  not  error  to  nfuse — After  trial  and  verdict 

on  indictment  charging  murder,  committed  by  striking  deceased  with  a 
stick,  club,  "o?'  other  trcupon  of  lik-e  cliaracter,"  it  is  too  late  to  raise  ob- 
jection that  the  copy  of  the  indictment  served  on  the  prisoner,  used,  in 
addition,  the  words,  "or  other  weapon  of  like  description  ;"  and  the  objec- 
tion not  having  been  made  earlier,  it  is  not  error  to  refuse  a  motion 
(made  with  a  view  of  moving  in  arrest  of  judgment)  to  amend  a  recital 
in  the  judgment  entry,  that  a  copy  of  the  indictment  had  been  served 
on  the  prisoner,  so  as  to  show  that  the  copy  ditiered,  in  the  respect 
stated,  from  the  original. — Ezell  &  Walker  v.  The  State,  165. 

Laiiceny.     See  Indictment. 

Misnomer. 

46.  Misnomer;  how  taken  advantage  of. — The  misnomer  of  the  defendant  must 

be  taken  advantage  of  by  plea  in  abatement,  before  arraignment  and 
plea  to  the  merits;  it  is  too  late  to  raise  the  objection  afterwards — Miller 
V.  State,  125. 

II.VPE.     See  Indictment.  % 

Ketatling  without  License. 

47.  Section  3618  of  the  Revised  Code  ;  object  of. — Section  3618  of  the  Eevised 

Code,  forbidding  the  retailing  of  vinous  or  spirituous  liquors,  in  quan- 
tities less  than  a  quart,  without  license,  or  selling  the  same  to  a  person 
of  known  intemperate  habits,  &c.,  is  not  a  mere  revenue  law,  but  rather 
a  police  regulation  for  the  protection  of  the  public  morals  and  peace. 
McPhersonv.  State,  221. 

48.  Same  ;  irJad  constitutes  offense  under. — A  single  unauthorized  sale  is  suffi- 

cient to  constitute  tlie  offense  denounced  by  the  statute.  Under  an  in- 
dictment for  it,  the  State  can  prove  but  one  act,  and  evidence  of  one  act 
being  given,  an  election  is  made  to  prosecute  for  that  act,  precluding 
the  introduction  of  any  other. — lb. 

Venue. 

49.  Venue  ;  questions  as  to,  how  can  not  be  raised. — Whether  there  was  any  or 

sufficient  proof  of  venue,  (where  no  exception  is  taken  to  the  "convic- 
tion and  sentence,'")  can  be  raised  only  by  exception  to  some  ruling  of 
the  court  on  the  evidence.  The  refusal  of  a  charge  involving  a  single 
legal  proposition,  not  in  any  manner  raising  the  (piestion  of  proof  of 
venue,  does  not  authorize  an  inquiry  into  the  sufficiency  of  the  whole 
evidence,  as  though  the  court  were  considering  it  on  motion  for  a  new 
trial.  -  lFi//;^(ms  v.  State,  131. 

50.  Venue  ;  failure  of  tjiU  of  exceptions  to  thaw  proof  of. — In  this  case  there  was 
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evidence  tending  to  show  the  venue,  ownership  of  the  property  stolen, 
and  the  time  of  committing  tho  offense;  but  it  is  not  conceded  by  the 
conrt  that  a  reversal  would  follow  if  the  bill  of  exceptions  purporting  to 
disclose  all  the  evidence,  was  silent  as  to  these  points.  The  mere  suffi- 
ciency of  evidence  to  support  a  verdict,  is  not  cause  for  reversal,  unless 
the  question  is  raised  in  the  court  below. 

DAMAGES. 

1.  Deltnue  ;  ichat  measure  of  da-mages  in.— In  detiifue,  as  in  trover,  the  jury 

may  assess  the  highest  value  of  the  propertj\  at  any  time  between  the 
commencement  of  the  suit  and  the  trial,  but  they  are  not  bound  to  do 
so. — Holly  V.  Flournoy,  99. 

2.  Execution,  failure  to  make  money  on ;  measure  of  damages.- — Where  a  sherifif 

fails  to  make  money  on  an  execution,  which,  by  the  use  of  due  dili- 
gence, could  have  been  collected,  by  a  sale  of  lands  of  the  defendant  in 
execution,  the  measure  of  damages,  for  which  the  sheriff  and  his  sureties 
are  answerable,  is  the  sum  which  would  have  been  produced  by  a  sale 
of  the  land.  — Hatris  v.  Murfree,  161. 

DEEDS. .  See  Ejectment. 
DETINUE.     See  Damages,  2. 

DOWEK. 

1.  Dower ;  when  wife  not  entitled  to. — Dower  is  a  derivative  estate,  the  creature 
of  law,  not  of  contract,  carved  out  of  or  abstracted  from  the  inheritance, 
which  the  husband,  by  his  own  act  alone,  cannot  bar  or  impair;  where, 
however,  by  the  very  terms  of  the  conveyance,  or  devise,  legal  in  form 
and  purpose,  the  estate  expires  with  him,  cutting  oft"  per  fomnam  doni, 
the  heritable  quality  of  the  estate,  and  the  title  passes  to  another  as 
purchaser  by  a  valid  limitation  over,  the  primitive  estate  is  gone,  and 
there  is  nothing  left  from  which  dower  can  be  derived. — Edmirds  and 
Wife  V.  Bibb,  476. 

EJECTMENT. 

1.  Deed;  what  admissible  to  show  color  of  title. — Where  the  terms  and  cov- 
#■     enants  of  a  deed  import  that  the  grantor  was   seized,   and  covenanted 

and  conveyed  in  his  own  right,  his  designating  himself  -'administrator 
of  the  estate  of  J.  D.  E.,  deceased,"  will  be  regarded  as  mere  designatio 
personam,  and  such  a  deed  made  by  an  administrator,  with  the  will  an- 
nexed (the  will  giving  no  power  of  sale  and  a  sale  not  having  been 
ordered  by  any  court),  although  void  as  a  conveyance  of  the  testator's 
estate,  is  admissible  to  show  color  and  claim  of  title  in  the  grantee  and 
those  claiming  under  him. — Riggs  v.  Fuller,  141. 

2.  Sale  by  one  heir  ;  ichen  purclmser  holds  adversely  to  all. — A  sale  and  convoj'- 

ance  by  one  heir  of  the  entire  fee  to  a  stranger  who  takes  possession, 
claiming  the  exclusive  title,  converts  the  possession  of  the  purchfwer 
into  adverse  possession,  which,  if  continued  for  the  time  prescribed  by 
the  statute  of  limitations,  will  bar  the  entry  of  the  other  heirs. — lb. 

3.  What  will  not  support  ejectment. — After  the  execution  of  a  mortgage  the 

legal  estate  passes  to  the  mortgagee,  leaving  to  the  mortgagor  the  equity 
of  redemption  only.  This  equity  may  be  levied  on  and  sold  under  exe- 
cution, and  the  purchaser,  in  the  absence  of  fraud  or  priorities  under 
the  registration  statutes,  acquires  only  what  the  defendant  in  execution 
had— a  mere  equity  or  right  to  revest  himself  with  the  title,  on  jmying 
the  debt  secured — which  will  neither  support  nor  defeat  an  action  of 
ejectment.— 6/tiZf/ress  v.  Monette,  317. 

4.  Parties  defendant. — In  the  statutory  real  action,  as  in  ejectment  at  com- 

mon law,  the  tenant  in  actual  possession  is  the  only  proper  party 
defendant. — Morris  v.  Beebe  &  Ilenshaw,  300. 

5.  Same. — Th^  landlord,  though  he  may  have  title  beyond  the  term  created 

in  the  tenant,  cannot  be  made  a  defendant  in  the  first  instance,  although 
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under  the  statute  he  has  the  right  to  intervene  as  defendant,  if  he  so 
elects. — lb.  » 

6.  Same. — The  purpose  of  our  statute  authorizing  the  recovery  of  damages 
tor  use  and  occupation,  as  an  incident  of  the  judgment  for  recovery  of 
possession,  was  to  avoid  the  multiplicity  of  suits  necessary  to  that  end 
between  the  parties  at  common  law;  it  was  not  intended  to  authorize 
the  introduction  of  defendants,  against  whom  no  judgment  could  be 
rendered  but  for  damages  and  mesne  profits,  along  with  defendants 
against  whom  judgment  can  be  rendered,  both  for  possession  and  dam- 
ages. — lb. 

See  LmnATioN,  Statute  of,  7,  8. 

ELECTION. 

1.  "Election  ;"  meaning  of  icord  as  used  in  Hevised  Code,  and  suhserjuent  Imcs. — 

The  word  "election,"  used  in  section  162  and  other  sections  of  the  Re- 
vised Code,  fixing  the  number  of  days  after  "the  election,"  within  which 
official  bonds  must  be  filed,  and  found  in  the  act  to  regulate  elections  in 
the  State  of  Alabama,  approved  April  23d,  1874,  and  in  the  act  of  the 
same  title,  approved  March  3d,  1875,  meaus  the  act  of  casting  and  re- 
ceiving the  ballots,  the- day  and  time  of  voting;  and  hence  the  time 
within  which  official  bonds  are  to  be  given,  commences  to  run  from  the 
day  of  the  election,  and  not  from  the  date  of  the  certificate  of  election.-— 
State  ex  rel.  v.  Tucker,  205. 

2.  Certificate  of  election;  force  and  effect  o/".— Where  a  public  officer  is  charged 

by  law  with  the  duty  of  ascertaining  and  declaring  the  result  of  an  elec- 
tion, and  issuing  a  certificate  of  election  to  the  person  elected,  such 
certificate  is  conclusive  evidence  of  the  result  and  of  the  right  of  such 
person  to  the  office;  except  when  statutes  authorize  a  contest,  and  it  is 
commenced,  or  on  quo  icarranto,  or  information  in  the  nature  thereof, 
to  determine  the  right  to  the  office,  when  the  certificate  is  prima  facie 
evidence,  imposing  the  burden  of  proof  on  him  who  assails  it. — Moulton 
v-  Beid,  320. 

3.  Same.  —This  rule  is  not  varied,  because  a  prior  incumbent  contesting  the 

election  is  in  office,  and  is  authorized  to  hold  until  his  successor  is 
elected  and  qualified. — lb. 

4.  Contested  election;  jurisdiction  of  chancery  as  to. — A  court  of  chancery  is  not 

the  proper  tribunal  for  the  trial  of  a  contested  municipal  election,  wBere 
the  charter  or  a  general  law  provides  for  such  contest;  and  it  has  no 
jurisdiction  to  enjoin  the  person  declared  elected  from  using  his  cer- 
tificate of  election,  or  from  qualifjing  and  entering  upon  the  duties  of 
the  office,  or  to  otherwise  try  the  right  to  the  office — alth<»ugh  such  relief 
is  asked  by  an  incumbent  under  a  former  election,  and  entitled  to  hold 
until  his  succes.sor  is  elected  and  qualified,  who  charges  that  by  ftilsifica- 
tion  of  the  ballots  and  the  fraud  of  the  election  officers,  the  certificate  of 
election  was  withheld  from  him,  and  given  to  his  opponent. — lb.. 

ERROR  AND  APPEAL 

L     When  Appkal  Lies. 

1.  Appeal;  rchat  such  final  decree  as  irill  s-upport. — Whereon  bill  filed  to  set 
aside  a  sale  under  a  deed  of  trust,  and  to  be  let  into  possession  of  lauds, 
&c.,  the  whole  point  of  controversy  between  the  parties  was,  whether 
complainant  or  defendants  had  the  paramount  title  to  land,  and  the 
defendant's  title  depended  wholly  on  a  sale  under  a  deed  of  trust,  antl  a 
demurrer  to  the  bill  is  overruled,  and  a  decree  rendered  tliat  the  bill 
contained  equity;  that  a  sale  under  which  defendants  claimed  was 
void — this  settles  the  merits  of  the  case  against  the  defendants,  and  is 
such  a  final  decree  as  will  support  an  appeal,  although  a  reference  was 
also  ordered,  to  ascertain  the  rents  and  profits,  accruing  during  the  de- 
fendant's possession,  and  the  value  of  the  improvements  made  by  them, 
and  what  was  the  existing  indebtedness  secured  by  the  deed  of  trust, 
and  one  of  the  defendants  decreed  to  pay  the  costw,  which  had  accrued, 
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for  which  execution  was  directed  to  issue,  iiud  the  decree  concludes : 
"All  points  and  questions  not  herein  expressly  decided,  are  reserved  to 
the  final  decree." — Jones  v.   Wilson,  50. 

2.  Same. — When  a  decree  is  final  upon  the  merits — adjudging  the  equities 

and  settling  the  rights  of  the  parties— an  appeal  will  lie  under  our  stat- 
utes. If  the  decree  possesses  these  properties,  it  is  immaterial,  so  far  as 
effects  the  right  of  appeal,  that  the  cause  is  still  in  progress,  awaiting 
further  proceedings  nece.s.sary  to  entitle  the  successful  party  to  the  pos- 
session and  enjoyment  of  the  rights  adjudged  to  him. — Ih. 

3.  When  appeal  does  not  lie. — A  decretal  order  of  the  chancellor  ascertaining 

and  declaring  the  comi)eusation  of  a  receiver  apppointed  in  the  cause, 
and  his  solicitor,  and  directing  its  taxation  as  costs  against  the  com- 
plainant in  the  suit — the  equities  of  the  case  not  having  been  settled — 
is  not  such  a  final  decree  as  will  support  an  appeal. — State  v.  A.  <£•  C. 
R.  R.  Co.,  139. 

4.  Same. — An  order  by  the  probate  judge,  requiring  an  administrator,  upon 

application  of  a  surety  to  be  released,  to  give  a  new  bond,  and  in  default 
thereof  that  he  be  removed,  is  not  such  a  final  order  or  decree  as  will 
support  an  appeal. — Nelson  v-  Mitchell,  257. 

5.  Same.  — Section  348G  of  the  Revised  Code,  authorizing  an  ajipeal,  by  con- 

sent of  parties  before  final  decree,  from  the  refusal  to  dismiss  a  bill  for 
want  of  equity,  does  not  embrace  a  decree  overruling  a  demurrer  to  the 
bill;  and  prior  to  the  act  of  March  20th,  1875,  an  appeal  would  not  lio 
from  such  a  decree.  —  Taylor  v.  Harwell,  592. 

6.  Appeal;  when  must  be  taken  from  judgment  of  dissolution  of  corporation. — 

The  provisions  of  the  Revised  Code  with  reference  to  vacating  charters 
of  corporations  (chap.  5,  title  2,  part  3),  fixing  ten  days  as  the  period 
within  which  appeals  may  be  taken  from  judgments  of  forfeiture  against 
corporations,  bar  an  appeal,  if  not  sued  out  within  that  time.  Sections 
3485,  3508,  forming  a  part  of  chap.  1,  title  5,  part  3,  of  the  Revised 
Code,  giving  an  appeal  from  any  final  judgment  of  the  circuit  court, 
<fcc.,  within  two  years,  applj'  only  to  cases  as  to  which  a  different  time 
is  not  prescribed,  and  to  the  class  of  appeals  provided  for  in  that  chap- 
ter.—^1.  a  &  N.  Co.  V.  state,  36. 

7.  Same. — The  day  on  which  the  judgment  was  rendered  is  the  time  from 

which  the  ten  days  must  be  computed;  and  the  rule  is  not  diflerent,  be- 
cause the  judgment  of  dissolution  was  amended  in  particulars  not 
changing  its  character,  after  its  rendition. — lb. 

8.  Appeal;  when  barred. — M"rely  claiming  an  appeal  and  executing  an  appeal 

bond,  does  not  suspend  the  operation  of  the  statute  limiting  appeals, 
unless  the  appeal  is  prosecuted  within  the  time  allowed,  by  filing  the 
transcript  or  obtaining  an  order  docketing  the  cause,  the  appeal  is 
barred.  — Rhea's  Adm'r  v.  Rhea's  Heirs,  68. 
0,  When  dismissed. — It  is  the  settled  practice  of  this  court,  that  a  party  who 
coerces  or  receives  payment  of  a  judgment  in  his  favor,  cannot  maintain 
an  appeal  from  it,  save  in  a  few  exceptional  cases  in  the  probate  and 
chancery  courts. — Shingler  v.  Martin,  354. 
10.  Same  ;  when  receipt  of  costs  operates  coercing  or  satisfaction  of  judgment. — 
Plaintiff  in  an  action  at  law  recovered  )f5  damages  and  over  $900  costs. 
The  clerk  issued  execution  for  the  whole,  and  while  the  sherift'  had  the 
writ  one  of  plaintiff"s  attorneys  instructed  him  orally  not  to  collect  the 
damages.  A  levy  having  been  made,  defendants  paid  the  execution, 
and  one  of  plaintiff's  attorneys  received  from  the  sheriff  a  large  part  of 
the  costs  in  discharge  of  witness  fees  plaintiff  had  paid  his  own  wit- 
nesses, for  which  he  held  their  certificates  of  attendance.  Nearly  two 
years  afterwards  plaintiff  appealed. 

Held:  The  costs  were  as  much  a  part  of  judgmeutin  favor  of  plaintiff 
as  the  damages,  greatly  exceeding  them  in  amount,  and  the  receipt  of 
money  collected  under  the  execution  in  payment  of  the  witness  fees  was, 
under  the  circumstances,  such  an  acceptance  or  coercion  of  satisfaction 
of  the  judgment,  as  would  prevent  plaintiff  from  maintaining  an  appeal 
to  reverse  it.  — 1 L 
\ 
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IT.     Practice. 

11.  Practice  on  appeal — Under  the  statute  (§  3510  R.  C)  it  is  the  duty  of  the 

court,  wheu  a  case  comes  l)efore  it  a  second  time  on  api^eal,  to  disregard 
its  former  rulinf^  if  deemed  erroneous;  and  although  thestiitute  jn  terms 
is  addressing  only  to  the  appellate  court,  yet,  if  the  lower  court  departs 
from  the  former  ruling,  and  this  court,  on  a  second  appeal,  is  of  opinion 
that  the  lower  court  decided  correctly,  its  judgment  must  be  aliirmed, 
whether  it  conforms  to  or  disregards  the  former  decision. — Moulton 
V.  Held,  320. 

12.  Assignment  of  error. — Rulings  upon  pleading  or  other  matters  will  not  be 

noticed  upon  appeal,  unless  brought  to  the  attention  of  the  court  by 
proper  assignment  of  error. — Encin  u.  Reese,  589. 

13.  Ecidence ;  what  not  consideir.d. — On  appeal  from  a  decree  in  chancery,  this 

court  will  disregard  depositions  contained  in  the  record,  unless  they  are 
set  down  in  the  note  of  testimonj',  as  required  by  the  74th  rule  of  chan- 
cery practice. — t^chiffer  V.  Im-vei;  90. 

14.  Demurrer,  ridinijs  on;   when,  not  revised. — Judgment  on  demurrer,  which  is 

shown  only  by  the  recitals  in  the  bill  of  exceptions,  cannot  be  revised 
on  error. — Hunter  v.  Wood,  71. 
lb.  Charge  ;  presumptions  made  to  uphold.  —  An  affirmative  charge,  correct  as  a 
legal  proposition  under  any  state  of  facts  that  could  have  existed  in  the 
case,  will  be  presumed  to  have  been  authorized  by  the  evidence,  unless 
the  contrary  affirmatively  appears.  —  liiggs  v.  Fuller,  142. 

16.  Itefusal  of  charge  ;  presampti(mas  to. — If  charges  asked  for  and  refused, 

assert  correct  legal  principles,  and  are  applicable  to  the  evidence,  it  will 
be  presumed  to  sustain  the  judgment  below,  that  they  were  not  in  writ- 
ing, unless  it  affirmatively  appears  otherwise.  —  Turlington  v.  Slaughter, 
195. 

17.  When  refusal  not  noticed. — The  refusal  to  give  charges  requested,  presents 

no  question  for  revision  on  appeal,  unless  it  affirmatively  appears  that 
they  were  asked  in  writing. — Ulrschfelder  v.  Mitchell,  419. 

18.  Charges  given;  when  presumed  correct. — Where  it  is  sought  to  revise  charges 

given  by  the  court  of  its  own  motion,  all  evidence  relating  to  the  ques- 
tion raised  by  the  exception  must  appear  in  the  bill  of  exceptions;  and 
an  affirmative  charge,  correct  as  a  legal  proposition  under  any  state  of 
facts  which  could  have  existed  in  the  case,  will  be  presumed  to  have 
been  authorized  by  the  evidence,  unless  the  contrary  affirmatively  ap- 
pears.— Ih. 

19.  Same. — The  bill  of  exceptions  in  this  case  not  setting  forth  all  the  evi- 

dence, it  was  held  that  error  was  not  shown  in  the  charges  given  mero 
moin  by  the  court  behnv.  (Manning,  J.,  dissenting,  held  that  the  charge 
should  be  construed  in  connection  with  the  copious  and  uncontrodicted 
evidence  set  forth  in  the  bill  of  exceptions,  and  thus  construed  was  erro- 
neous, in  denying  effect  to  the  (condition  on  which  appellant's  iiccept- 
ance  of  the  order  sued  on  was  based,  and  if  there  was  evidence  obviating 
this  conclusion,  it  devolved  on  the  judge  or  counsel  for  appellee  to  see 
that  it  was  set  forth  in  the  bill  of  exceptions.). — lb. 

20.  Hame;  when  presumed  to  have  heen  rigUthi  given. — Where  the  defense  set  up 

was  that  the  cause  of  action  was  barred  by  the  statute  of  Georgia,  where 
the  cause  of  action  accrued,  while  the  delendaut  resided  there,  a  charge 
given  at  plaintiff's  recpiest,  that  he  is  entitled  to  recovei-,  will  be  upheld, 
although  a  Georgia  statute  prescribing  a  bar  was  given  in  evidence,  it 
not  apjiearing  when  the  statute  was  enacted,  and  there  being  nothing  to 
show  that  it  was  not  passed  after  the  defendant's  removal  from  the  State, 
or  even  after  the  commencement  of  the  suit.  Every  legitimate  presump- 
tion, not  1'orl)idden  by  the  record,  must  be  indulged  to  uphold  the 
judgment  of  the  primary  court. — .foh)is(m  v.  Martin,  271. 

21.  Amendment;  n-Jien  presumed  to  he  jiroperli/  made.  —Where  a  cause  is  submitted 

on  "bill  and  answer,  and  pleadings  and  proof,"  and  the  only  pleading, 
other  than  the  bill  and  answer,  was  the  demurrer  incorporated  in  the 
answer,  the  demurrer  is  included  in  the  submission;  and  if  the  decree 
rendered  awards  full  relief  to  complainant,  the  demurrer  was  of  necessity 
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overruled.  In  this  state  of  the  record,  if  the  court,  at  a  subsequent 
term,  for  the  purpose  of  making  the  record  speak  the  truth,  allows  an 
amendment  so  as  to  show  that  the  cause  was  "submitted  for  hearing  on 
demurrer,  as  well  as  on  bill,  answer  and  proof,  and  that  the  demurrer 
was  overruled,''  and  the  record  does  not  disclose  the  evidence  upon 
which  the  amendment  was  allowed,  it  must  be  presumed  that  there  was 
proper  and  sufficfent  evidence  to  authorize  it.  Whether  this  be  so  or 
not,  only  those  prejudiced  by  the  allowance  of  the  amendment  can  com- 
•  '  plain  of  it.-^  Youngblood  v.  Youngblood,  48G. 
\  22  Recdver;  appeal  from  order  appointing;  what  will  not  he  considered  on. — On 
appeal  from  an  order  appointing  a  receiver,  the  appellate  court  will  not 
inquire  whether  it  appears  from  the  bill  that  no  material  defendant  re- 
sides in  the  district  where  it  was  filed;  the  defendants  not  having  an- 
swered, and  the  bill  being  amendable  in  these  particulars. — B.  I.  W.  C. 
V.  Foster,  622. 

23.  Motion  to  expunge,  when  should  be  made. — A  motion  to  expunge  from  the 

transcript  matter  alleged  to  have  been  improperly  incorporated  therein, 
and  to  disallow  the  register's  costs  for  such  portion,  to  meet  with  a  fa- 
vorable consideration,  should  be  promptly  made,  and  not  delayed  with 
a  view  of  speculating  upon  the  chances  of  imposing  costs  upon  the  ad- 
versary. — Barr  v.  Collier,  39. 

24.  Same;  wJiat  should  shoio . — Transcripts  being  usually  made  out  under  the 

supervision  of  appellant's  counsel,  a  motion  to  expunge  portions  of  the 
record  and  disallow  costs  for  it,  should  show  that  the  appellant  gave 
proper  dirtctions  about  making  out  the  transcript,  or  endeavored  to  have 
the  objectionable  portion  omitted. — lb. 

25.  Probate  Court,  decree  of,  on  facts;  when  disturbed  on  appeal. — The  decree  of 

the  probate  court  on  issues  of  fact  arising  on  settlement  of  andministra- 
tions,  will  not  be  reversed  unless  it  is  manifestly  wrong;  but  where  ille- 
gal evidence  is  admitted,  the  presumption  of  injury  arises,  compelling  a 
reversal,  unless  the  remaining  evidence  is  without  conflict,  and  supports 
the  judgment. — Harwood  v.  Harper,  659. 

26.  What  question  cannot  be  raised  on  appeal. — Where  a  defendant,  claiming 

that  the  venue  has  been  transferred  to  another  court,  moves  to  strike  the 
case  from  the  docket  on  that  ground,  and  excepting  to  the  overruling  of 
his  motion,  appears  in  the  court,  where  the  suit  was  pending  when  the 
transfer  was  ordered,  and  enters  upon  a  trial  afterwards  had  in  that  court, 
this  is  a  waiver  of  his  objection  and  prevents  his  raising  it  on  appeal. — 
Berry  v.  Nail  &  Duberry,  446. 

27.  Presumption  as  to  charge  being  asked  in  loriting.—A  charge  not  asked  in 

writing,  may  bo  properly  refused  for  that  reason ;  and  unless  it  affirma- 
tively appears  that  a  charge  refused  was  asked  in  writing,  it  presents  no 
question  for  revision  on  appeal. — Hollingsworthv.  Chapman,  7. 

28.  Ridings  of  primary  court;  when  will  not  be  revised.  — The  appellate  court  will 

not  revise  the  rulings  of  the  primary  court,  excluding  evidence,  when 
no  exception  is  reserved. — Rhodes  v.  Lowry,  4. 

29.  Judgment;  when  revei'sed  for  error  prejudicial  to  only  one  of  several  defend- 

ants. — A  court  of  law  will  not  split  up  a  single  action  into  two  or  more , 
leaving  one  part  in  one  court,  and  another  in  another  court;  hence,  on 
reversal  for  error  prejudicial  to  only  one  of  two  defendants  who  appeal 
from  the  judgment  of  a  law  court,  the  appellate  court  must  reverse  the 
judgment  as  to  both,  and  remand  the  cause. — Huckabee  v.  Nelson,  12. 

30.  Petition,  defect  in,  to  which  demurrer-  has  been  sustained;  when  will  not  pre- 

vent reversal. — A  defect  in  a  petition,  curable  by  amendment  if  a  special 
demurrer  had  been  sustained  to  it  on  that  ground,  will  not  authorize 
judgment  of  affirmance,  where  the  record  discloses  that  the  court  erro- 
neously sustained  a  demurrer  to  the  petition,  on  another  distinct  ground, 
fatal  to  relief  in  any  aspect. — Smith  v.  Phillips,  b. 

31.  General  exception;  when  not  available. — A  general  exception  to  the  entire 

charge  of  the  court,  containing  distinct  proiiositions,  can  not  be  sus- 
tained, if  the  charge  is  correct  in  part  and  erroneous  in  part. — Murphy 
v.  State,  178. 
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32.  Sahditutton,  order  allowing;  when  cannot  he  revised. ^-'Wheie  the  action  of 
the  court,  in  allowing  the  substitution  of  a  complaint  is  sought  to  be  re- 
vised, the  facts  should  be  made  matter  of  record,  and  objection  made- at 
the  time  the  substitution  is  allowed.  An  affidavit  found  in  the  record, 
not  shown  to  have  been  brought  to  the  notice  of  the  court,  or  acted  ou 
by  it,  is  not  sufficient  to  authorize  an  appellate  court  to  hokV  that  thei;e 
was  a  substitution,  and  the  affidavit  the  only  evidence  on  which  it  was 
allowed.— IIollij  v.  Flournoy,  99. 

ESTATE  OF  DECEDENTS. 

1.  iS(tme. — Under  the  special  act  antho4"izing  the  removal  of  the  administra-. 

tion  of  the  estate  of  Nancy  Thompson  from  the  court  of  probate  of  Tus- 
caloosa, to  that  of  the  court  of  probate  of  Greene  county,  the  jurisdic- 
tion of  the  former  court  ceased  on  the  hnal  settlement  and  resignation  of 
the  administrator,  and  the  jurisdiction  of  the  probate  court  of  Greene 
could  be  invoked;  and  properly  invoked,  its  jurisdiction  became  as  full 
and  complete  as  if  the  intestate  had  died  in  that  county  and  the  court 
had  originally  taken  jurisdiction  of  the  cause. —  Van  Jlooae  v.  Busk,  342, 

2.  Title  of  h.eir  to  land  sold  under  order  of  probate  court;  when  divested. — Where 

lands  are  sold  under  order  of  the  probate  court,  the  title  of  the  heirs  is 
not  divested,  until  the  court,  on  report  of  payment  of  the  purchase 
money,  orders  a  conveyance  to  the  purchaser,  and  it  is  duly  exe- 
cuted.— lb. 

ESTOPPEL. 

1.  Corporate  existence;  when  paiiy  not  estopped  from  denying. — One  dealing  with 

a  corporation  in  matters  not  falling  within  the  purview  of  its  delegated 
powers,  is  not  thereby  estopped  from  pleading  its  want  of  authority,  to 
make  the  contract  sought  to  be  enforced  against  him. — Marion  iyxviiKjs 
Bank  vi.  Dunkin,  471. 

2.  Same;  lohen  is  estopped. — Where,  however,  the  contract  is  within  the  dele- 

gated powers,  one  who  has  dealt  with  it  in  its  corporate  character,  is  in 
general  estopped  from  setting  up  its  want  of  complete  orgauiziition,  ac- 
cording to  the  provisions  of  its  charter,  to  defeat  the  corporation  in  the 
enforcement  of  the  contract  he  has  made  with  it. — lb. 

3.  Same;  lahat  not  sucli  dealbnj  wUh  corporatio)i  as  will  estop  party  from  setting 

up  incomplete  organization. — The  accommodation  drawer  of  a  Ijill  of  ex- 
change, which  was  discounted  by  a  bank,  bj'  the  acceptor  who  procured 
it  to  raise  money  for  his  own  use  in  that  way — the  drawer  not  being 
aware  of  this  and  not  being  present  or  participating  in  the  negotiations 
— is  not  thereby  estopped  from  denying  the  proper  oi'gani/.ation  of  the 
banking  corporation,  when  sued  by  it  on  tlie  bill.  —  //*. 

4.  When  tenant  estopped   to  deny   landlord's   title. — One   who  has   become   a 

tenant  cannot,  when  sued  for  the  rent,  deny  his  landlord's  title,  unless 
he  shows  a  bona  fide  eviction  under  a  paramount  title,  or  that  landlord's 
title  was  extinguished  pending  the  occupancy;  and  his  proof  falling  short 
of  this,  evidence  of  title  in  another  or  payment  of  rent  to  him,  is  no  de- 
fense to  the  landlord's  action  for  rent.  —  Crawford  r,  Janes,  459. 

5.  Kvec.iitor,  when  estappejUn  assertion  of  rigid  as  sarh. — While  the  legal  title 

to  personalty  is  vested  in  the  executor  or  administrator,  he  holds  it  in 
trust;  and  though,  so  far  as  concerns  him  personally,  he  may,  by  acts  of 
mal-administratiou,  estop  himself  in  some  cases,  from  asserting  his  right 
to  the  propertj'  thus  mal-administered,  the  estoppel  will  not  bar  the 
claims  of  the  estate. — yelson  v.  Boyntou,  3()8. 

6.  Same. — The  riglitful  execnitor  can  not,  by  mis-pleading,  or  acquiesence  in 

the  unfounded  claim  of  another  asserting  the  right  to  administration 
under  a  void  appointment,  change  the  administration,  or  confer  tapou 
another  who  is  otherwise  without  right,  rights  and  powers  belonging 
onl}^  to  the  lawful  executor;  nor  can  he;,  thereby,  estop  beneficiaries  un- 
der the  will  from  denying  the  authority  of  such  claimant.^ — J  h. 

7.  S<ime. — Where  one  claiming  to  bo  the  administrator  files  a  bill  for  fore- 

closure of  mortgage  belonging  to  the  testator,  to  which  proceeding  the 
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rightful  executor  is  made  a  party,  and  he  puts  in  issue  the  complainant's 
authority,  and  that  is  decided  against  him  and  a  decree  is  rendered 
granting  relief,  from  which  the  rightful  executor  does  not  appeal,  this 
will  estop  the  rightful  executor  from  disputing  the  right  to  such  fund; 
hut  the  court  is  not  prepared  to  admit  that  the  estoppel  will  reach  any 
further  than  the  particular  claim. — lb. 
8.  Guardian;  when  estopped  to  deny  vdidityof  appointment. — One  who  has  pro- 
cured his  own  appointment  as  guardian,  and  as  si;ch  received  assets  of 
the  ward  and  made  settlement  in  the  probate  court,  can  not  deny  the 
rightfulness  of  his  appoiutmeut,  or  set  up  its  invalidity,  to  defeat  pro- 
ceedings to  call  him  to  account. — Harbin  v.  Bell,  389. 

EVIDENCE. 

L     Admissibility  and  Relevancy. 

1.  A(jent,   declarations  of;  when  admissible  against  principal. — Declarations, 

made  at  the  time  of  seizing  property,  by  one  who  claimed  to  act  as  agent 
for  another,  are  competent  evidence  against  such  person,  when  sued  for 
a  conversion  of  the  propertj',  if  there  is  evidence  tending  to  establish 
such  agency ;  and  the  error  in  admitting  such  declarations,  before  the 
proper  predicate  has  been  laid,  is  cured  by  subsequent  proof  of  his 
ligency.— Rhodes  v.  Lowry,  4. 

2.  Slime. — Declarations  made  by  the  agent,  after  the  contract  was  made  by 

him,  are  admissible  against  his  principal,  where  the  agency  still  con- 
tinued, and  the  declarations  formed  part  of  a  conversation  between  the 
parties,  mutually  explanatory  of  the  contract  just  entered  into,  or 
formed  part  of  the  agent's  report  to  his  principal. — Baldwin  v.  Ashby,  82. 

3.  Declarations  by  the  husband ;  when  iwxdmissihle. — Declarations  by  the  hus- 

band, in  regard  to  the  ownership  of  property,  which  he  had  transferred 
to  a  trustee  for  the  benefit  of  his  wife,  in  satisfaction  of  certain  of  her 
moneys  and  property  which  he  had  converted,  are  not  admissible  evi- 
dence against  the  trustee,  when  it  is  not  shown  that  such  declarations 
were  made  prior  to  the  execution  of  the  deed,  under  which  the  trustee 
claims.— //o%  v.  Flournoy,  99. 

4.  Mode  of  defiling ;  when  proper  to  prove.  — Evidence  of  a  party's  course  of 

dealing  is  always  admissible  evidence  against  them,  when  relevant  to 
any  fact  to  be  ascertained  by  the  jury — e.  g.  it  may  be  shown  in  an  ac- 
tion against  a  carrier,  for  failure  to  deliver  goods,  for  which  it  produces 
the  consignee's  receipt,  that  its  course  of  dealing  was  to  demand  pay- 
ment of  freight,  and  a  receipt  for  the  goods,  before  delivering  them. 
WUliams  V.  M.  &  G.  R.  R.  Co. 

5.  Payment  of  note;  ichat  admissible  to  show. — An  executor's  deed  reciting  a 

sale  of  his  testator's  land,  under  an  order  of  the  probate  court,  on  a 
credit,  and  that  the  couvej^-ance  to  the  purchaser  was  afterwards  made 
under  the  order  of  that  court,  although  it  does  not  acknowledge  pay- 
ment, has  a  tendency,  however  slight  it  may  be,  to  show  payment  of  the 
purchase  money,  and  is  admissible  evidence  on  an  issue  as  to  such  pay- 
ment.— Ilnrwood  v.  Harper,  6.59. 
G.  Same ;  what  admissible. — Evidence  of  the  husband  of  a  surety  upon  a  note 
executed  by  her  mother  to  her  sou,  in  payment  of  lands  sold  by  him  as 
executor,  to  the  effect  that  witness  had  not  been  notified  of  the  existence 
of  the  note  during  the  life  of  the  principal,  is  not  admissible  evidence 
to  show  that  the  note  had  been  paid;  especially  when  there  was  no  in- 
ability of  the  principal  to  pay,  and  the  son,  with  whom  she  lived  on  in- 
timate and  confidential  relations,  looked  to  her  alone  for  payment. — lb. 

7.  Instrument ;  wlien  not  inadmisgiide  for  want  of  re^-'enue  stamp.  — An  iustrument 

required  to  be  stamped  under  the  internal  revenue  law  of  the  United 
States,  can  not  be  rejected  as  evidence,  merely  because  it  is  not 
stamped;  it  must  be  shown  that  the  omission  to  .stamp  was  designed  to 
avoid  payment  of  the  stamp  tax. — Beiry  v.  Duxberry  &  Nail,  44(5. 

8.  Same. — Where  an  instrument  was  executed  at  a  time  when  there  was  no 

internal  revenue  collection  office  in  the  district  where  it  was  made,  a 
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party  to  the  contract,  under  the  laws  of  the  United  States,  was  author- 
ized to  affix  the  proper  stamps  at  any  time  before  the  first  day  of  Janu- 
ary, 18G7.— 16. 
9.  Price  of  cotton  ;  icli/d  competent  evidence  of. — Proot  of  what  cotton  sold  for 
at  certain  dates  in  a  city,  which  was  the  market  town  of  the  locality 
where  the  cotton  was  to  be  delivered,  and  some  thirty  miles  distant 
from  it,  together  with  proof  as  to  the  cost  of  hauling  from  that  place  to 
such  market,  is  competent  evidence  to  show  what  its  value  was  at  the 
same  time  in  such  locality. — Ih. 

10.  Guurdkui  ad  litem ;  effect  of  admissions  hy. — In  a  suit  against  an  infant 

heir  to  enforce  a  vendor's  lien  on  lands  descended  to  him,  an  admission 
by  the  fjuardian  ad  litem  of  the  execution  or  consideration  of  the  notes, 
the  basis  of  suit,  is  not  binding  on  or  evidence  against  him,  and  does 
not  relieve  the  complainant  from  proving  his  whole  case. — Matthews  v. 
JJoicling,  202. 

11.  Ad7nission8  tjy  -personal  rqyresentative  of  principal ;  effect  of  on  rirjlds  of  surety. 

No  such  relation  or  privity  exists  between  the  surety  and  the  personal 
representative  of  the  principal,  as  makes  the  admissions  of  the  latter,  or 
his  recognition  of  the  administration  as  a  subsisting  trust,  binding  upon 
or  evidence  against  the  surety. — Harrison  v.  Ifeflin,  553. 

12.  Record  jrom  sister  State  /  when  inadmissible. — A  record  of  judicial  pro- 

ceedings had  in  a  sister  State,  not  certilied  by  the  judge  of  the  couit  in 
which  the  proceedings  were  had,  in  conformity  to  the  act  of  congress, 
is  not  properly  authenticated,  and  is  inadmissible  as  evidence  in  the 
courts  of  this  State. — Holly  v.  Flournoy,  99. 

13.  Void  contract ;  for  what  admissible. — A  contract  of  renting,    though  de- 

prived of  all  force  as  a  lease,  because  obnoxious  to  the  statute  of  frauds, 
is  admissible  to  show  the  character  of  the  defendant's  occupation  and 
the  amount  agreed  to  be  paid  for  rent. — Crajqford  v.  Jones,  459. 

n,      Pakol  and  WKriTEN. 

14.  Considemtion  of  note  variant  from  that  prir)-esse<l  in  it. — In  an  action  on  a 

promissorj'  note  which  expresses  that  it  was  given  for  certain  described 
lands,  it  is  not  permissible  to  show  by  parol  that  the  note  was  given 
tipon  an  entirely  difterent  consideration — e.  g.,  as  in  payment  of  a  debt. 
Adams  v.  Thonms,  175. 

15.  Written  contract;  how  can  not  he  varied. — The  legal  effect  ot  a  written  con- 

tract for  payment  of  money,  which  is  plain  and  unambiguous,  can  not 
be  varied  by  parol  proof  of  an  agreement  that  it  should  be  discharged 
in  some  other  way;  and  in  the  absence  of  mistake,  fraud  and  the  like, 
the  rule  is  the  same  in  equity  as  at  law. — Hart  v.  Clark,  490. 

III.     Judicial  Knowxedge. 

16.  J\fifnicip<d  ordinances;  not  judicially  noticed. — State  courts  will  not  tako 

judicial  notice  of  the  by-laws  or  ordinances  of  municipal  corpoi'atious. 
Furhman  v.  Mayor,  263. 

IV.     Objections  to  Evidence. 

17.  Ohjection  to  evidence;  what  waiver  of. — An  objection  to  evulence  on  certain 

specified  grounds,  is  an  implied  waiver  of  other  objections.  —  Crawford 
V.  Jones,  459. 

EXECUTION. 

1.  Side  ofdernknt's  land;  irhen  valid. — A  sale  of  lands  of  a  judgment  debtor, 

made  under  an  (dius  pluries  execution  issuing  after  his  diath,  in  contin- 
uance of  a  lieu  created  during  his  life,  is  valid  without  any  revivor 
against  the  heirs.  —  (.Varfc  v.  Kirksey,  219. 

2.  Same;  remedy,  when  heirs  are  injured  by. — The  heirs  to  whom  the  land  de- 

scends in  such  case,  take  it  encumbered  with  the  lien.  If  they  can  show 
that  the  execution  has  been  satisfied,  or  that  from  any  cause  the  lieu  is 
lost,  or  should  not  be  enforced,  siqjcrsedeas  affords  them  an  amj^le  rem- 
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edy.  The  present  statute  only  requires  them  to  be  the  actors  in  show- 
ing cause  against  the  lien,  instead  of  being  proceeded  against  by  scire 
facias,  as  under  the  former  statutes. — lb, 
3.  Lien  of  execution;  how  lost. — Where  the  plaintiff,  on  valuable  considera- 
tion, causes  his  execution  in  the  hands  of  the  sheriff  to  be  held  up  for  a 
specified  time,  he  will  be  postponed  to  the  lien  of  a  mortgage  attaching 
in  the  interval  of  such  suspension., — Burnham  tfc  Co,  v.  Martin  el 
als,,  189. 

EXECUTOES  AND  ADMrNISTE-ATORS. 

1.  Administratoi-  or  executor ;  title  of,  to  personal  assets  of  deceased,  — The  ex- 

ecutor or  administrator  has  the  full  legal  title  to  the  personal  assets  of 
the  deceased,  including  choses  in  action,  and,  except  so  far  as  restrained 
by  statute,  has  the  power  of  disposition  over  them. —  Van  lloose  v. 
Bush,  342. 

2.  Same. — He  may  not  only  give  acquittances,  but  may  compromise,  trans- 

fer, or  assign  such  assets;  and,  although  if  he  does  so  improperly,  he  is 
answerable  as  for  a  devastavit,  the  rights  of  those  dealing  with  him,  to 
whom  no  fraud  or  bad  faith  is  imputable,  will  not  be  affected  or  im- 
paired thereby. — lb. 

3.  Same;  what  necess&ry  to  show  concurrence  in  devastavit. — Although  an  ex- 

ecutor or  administrator  acts  in  bad  faith,  mere  knowledge  that  he  is 
dealing  with  trust  assets,  raises  no  presumption,  or  casts  any  suspicion 
against  his  disijosition  of  them  to  those  dealing  with  him  within  the 
line  of  his  authority  and  duty ;  before  they  can  be  charged  with  concur- 
rence or  participation  in  his  devastavit,  they  must  have  knowledge  of  his 
want  of  good  faith,  and  must  intend,  or  be  reckless  of  the  consequent 
injury  to  the  cestui  que  trust — lb. 

4.  Power  to  sell  testator's  lands ;  when  implied. — It  is  not  essential  to  the  cre- 

ation of  a  power  in  the  executor,  to  sell  his  testator's  lauds,  that  such 
power  be  expressly  given  to  the  executor  in  formal  words;  if  it  be  ap- 
parent that  such  was  the  testator's  intention,  to  enable  him  to  execute 
the  trusts  of  the  will,  the  power  will  be  implied.—  Blount  v.  Moore,  360. 

5.  Same. — A  general  direction  in  the  will  that  the  testator's  real  and  per- 

sonal estate  be  sold,  without  saying  by  whom,  and  a  devise  and  bequest 
of  a  money  legacy  to  a  brother  and  nejjhew,  the  remainder  of  the  pro- 
ceeds to  go  to  his  wife,  necessarily  confers  on  the  executor  power  to 
make  the  sale. — lb,  ■> 

6.  B,i/jht  of,  to  retnin  for  debt  barred  by  statute. — An  executor  or  administrator 

may  retain,  out  of  personal  assets,  for  a  just  debt  due  himself,  though  it 
be^barred;  but  he  cannot  revive  a  debt  already  barred,  or  retjiin  for  it, 
so  as  to  affect  the  devise  or  descent  of  real  estate. — Ilartoood  v.  Har- 
per, 659. 

7.  Same;  when  becomes  owner  of  debt  due  estate. — Where  an  executor  or  ad- 

ministrator, failing  to  collect  a  note  due  the  estate,  is  charged  with  the 
amount  on  final  settlement  of  the  administration,  the  note  is  not  there- 
by extinguished,  but  becomes  his  individual  property. — lb, 

8.  Same. — Where  a  note  due  an  estate  is  thus  acquired  by  the  executor,  and 

he  seeks  to  retain  for  it  on  his  administration  of  the  estate  of  the  maker 
of  the  note,  legatees  of  the  latter  cannot  raise  any  question  as  to  the 
distribution  of  the  amount  on  the  settlement  of  the  first  estate,  or  assail 
the  correctness  of  a  decree  then  rendered  ascertaining  a  balance  in  his 
favor. — Ih. 

9.  Special  administrator ;  what  bill  may  maintain. — A  special  administrator, 

appointed  under  the  provisions  of  sections  1994  and  1995  of  the  Re- 
vised Code,  may  file  a  bill  to  have  a  receiver  appointed  over  property,  in 
which  his  intestate  was  interested,  when  necessary  to  preserve  the  prop- 
erty, or  to  prevent  its  removal  beyond  his  reach. — B.  I.  W.  Co.  v. 
Foster,  622. 
10.  Wliat  terminates  authority  of. — The  regular  appointment  of  an  administra- 
tor in  chief  terminates  the  authority  of  special  administrator,  unless  the 
latter  contests  it,  and  perfects  and  obtains  an  appeal  under  section  2015 
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of  the  Revised  Code,  when  the  grant  of  letters  is  stayed  until  the  ap- 
peal is  disposed  of. — lb. 

11.  Appeal  from  order  appobUing  administrator  in  chief;  bond  required. — The 

statute  not  prescribing  the  amount  of  bond  to  be  given  where  an  appeal 
is  taken  from  an  order  appointing  an  administrator  in  chief,  k  is  the 
duty  of  the  judge  of  probate  to  exact  ample  bond  on  behalf  of  the 
party  appealing,  to  indemnify  those  interested  in  the  estate  against  loss, 
which  may  be  sustained  by  continuing  the  special  administrator  in  of- 
fice.— lb. 

12.  Revised  Code,  §  2005  of;  to  whom  applies. — An  executor  who  has  been  ex- 

empted, by  the  will,  from  giving  bond,  may  be  required  to  give  one,  on 
proper  application  by  a  creditor.  The  words,  "or  other  person  inter- 
ested in  the  estf^te,"  used  in  section  2005  of  the  Revised  Code,  are 
meaningless,  unless  they  apply  to  creditors.  — Smith  v.  Phillips,  8. 

13.  Same;  proceedings  under. — A  creditor's  petition,  under  this  statute,  should 

not  be  entertained,  unless  it  sets  forth  the  debt  with  the  precision  and 
accuracy  essential  in  a  declaration  at  law  against  the  personal  represent- 
ative, and  no  controversy  as  to  the  existence  of  the  debt  should  be  al- 
lowed, beyond  what  is  necessary  to  establish  its  prima  facie  valid- 
ity.-/6. 

14.  Administraior  ;  consent  of,  for  what  ineffectual. — The  consent  of  an  admin- 

istrator to  a  decree  of  recisiou,  in  a  suit  against  him  and  the  heirs  of 
his  intestate,  to  rescind  a  purchase  of  land  by  the  intestate,  can  not  di- 
vest the  interest  of  the  heirs. — Matthews  v.  DowUng  and  Wife,  202. 

15.  Same;  what  bill  can  not  maintain. — A  bill  filed  by  an  administrator,  to 

avoid  a  voluntary  conveyance  made  by  the  intestate,  because  of  preju- 
dice to  creditors  whose  debts  existed  when  it  wiis  made,  is  without 
equity.  Such  a  deed  is  valid  as  to  the  parties  to  it;  and  the  adminis- 
trator succeeds  only  to  such  rights  as  his  intestate  had. — Davis  v.  Swan- 
son,  377. 

16.  Ktxcutor ;  what  properly  chargeable  with. — An  executor  is  properly  charged 

with  the  rental  value  of  land.s,  which  he  failed  to  rent  when  he  ought  to 
have  done  so. — James  v.  Faulk,  185. 

17.  Same.  — If  an  executor  making  a  sale  of  lands  under  order  of  the  probate 

court,  fails  to  take  two  sureties  for  the  purchase  money  as  required  by 
law,  the  fact  that  his  report  to  the  court  showed  this,  and  the  court  con- 
firmed the  sale,  does  not  relieve  him  of  liabilitj'  for  the  purchase  money, 
resulting  from  his  failure  to  comply  with  the  law. — lb. 

18.  Surety  of  administrator ;  when  conclwled  by  decree  on  8€ttleme)il  of  adminis- 

tration of  his  principal.  -A  decree  of  the  probate  court,  in  favor  of  an  ad- 
ministrator de  bonis  non,  who  was  surety  of  the  administrator  in  chief, 
rendered  on  a  settlement  of  the  administration  of  the  first  intestate's  es- 
tate, had  between  the  administrator  de  1)onis  non  and  the  personal  repre- 
sentative of  administrator  in  chief,  who  had  died  without  making  any 
settlemfeut, — is  conclusive,  in  the  absence  of  fraud,  upon  the  adminis- 
trator de  bonis  non  creditors  and  distributees,  as  to  the  liability  of  the 
administrator  in  chief,  and  conclusive  also  on  the  surety,  he  being  an 
actor  and  party  to  the  proceeding;  and  the  right  to  demand,  and  the 
duty  to  pay,  co-existing  in  him,  the  law  presumes,  as  regards  creditors 
and  distribute&s,  that  the  decree  has  been  paid;  and,  at  their  instance, 
he  is  properly  charged  with  the  amount  of  the  decree,  on  his  final  set- 
tlement of  the  administration. — Seawell  v.  Buckley,  592. 
See  Estoppel,  5,  8  ;  Judgment,  1. 

EXECUTORY   DEVISE.     See  Wills,  3. 

EXEMPTION. 

1.  Emnplions  given  by  §  2061,  R.   C— Section  2061  of  the  Revised  Code, 
which  exempts  from  payment  of  debts,  in  favor  of  the  widow  and  chil- 
dren, five  hundred  dollar's  worth  of  Jthe  decedent's  lands,  when  it  can  be 
set  apart,  or  otherwise,  that  amount  in  money  from  the  proceeds  of  a 
(47) 
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Bale,  confers  on  them  no  right  to  the  use  and  occupation  of  anj  particu- 
lar quantity  or  parcel  of  land,  but  gives  ihem  a  mere  right,  by  proper 
judicial  proceedings,  to  clothe  themselves  with  title  to  the  prescribed 
quantity  of  land.  Until  this  is  done,  they  are  not  owners  of  the  land, 
and  cannot  maintain  assumpsit  for  use  and  occupation  prior  to  its  being 
setapart_for  them. — McCunn  v.  Tanner,  84, 

2.  Exemption  in  favor  of  distributees;  when  may  hold  in  preferenee  to  creditor  of 

intestate. — A  ward  whoso  guardian  was  indebted  on  final  cettlement,  may 
after  the  return  of  "no  property"  as  to  him,  maintain  a  bill  against  the 
administrators  and  distributees  of  a  deceased  surety  of  the  guardian,  to 
subject  to  the  satisfaction  of  the  decree,  money  remaining  in  the  hano.s 
of  the  administrator,  derived  from  a  sale  of  the  surety's  property,  for 
■which  judgments  had  been  rendered  against  him  on  final  settlement  in 
favor  of  the  4'stributees;  and  it  is  not  ground  of  demurrer  that  com- 
plainant did  not  pray  an  injunction  to  prevent  the  money  being  paid 
,  over,  or  proceed  as  in  the  case  of  equitable  attachments.  Where,  in 
such  a  case,  the  property  of  the  surety  was  all  so-ld  (without  making  any 
reservation  or  exemption  to  the  extent  allowed  by  law),  and  converted 
into  money,  the  equity  of  the  minor  distributees  to  the  money,  to  the 
extent  which  the  statute  allowed  an  allotment  in  money  in  lieu  of  spe- 
cific exemptions,  is  equal  to  that  of  a  creditor  of  the  intestate,  and 
having  a  legal  advantage,  a  court  of  equity  will  not  allow  their  rights  to 
be  disturbed,  except  as  to  the  surplus  remaiuing  after  deducting  the 
amount  allowed  in  lieu  of  exemptions. — Andermn  v.  TJtomas,  104. 

3.  Constitutiomil  exemptions. — The  provisions  of  the  constitution  of  1868,  ex- 

empting property  from  liability  for  the  payment  of  debts,  are  entirely 
perspective  in  their  operation. — Ala.  Conference  v.   Vauaban,  4A^, 

4.  S<tme. — The  right  of  exemption,  against  process  for  the  collection  of  debt 

contracted  prior  to  1868,  is  governed  by  the  law  in  fosce  when  the  debt 
was  contracted. — Ilj. 

5.  Same. — Prior  to  the  Constitution  of '  1868  the  exemptions  were  purely  of 

statutory  origin,  extending  only  to  heads  of  families  resident  with  them 
in  this  State;  hence,  a  claim  of  exemption  against  process  issued  for  the 
collection  of  a  debt  contracted  prior  to  1868,  which  fails  to  show  that 
the  debtor  was  head  of  a  family  resident  here,  is  fatally  defective. — Jl>. 

6.  Same;  what  does  not  dedroij  ri{/ht  to. — I'hese  statutes  were  intended  lor  the 

protection  and  maintenance  of  the  family,  rather  than  for  the  benefit  of 
the  debtor,  and  the  fact  that  he  may  have  obtained  an  exemption  of 
property,  which  was  consumed  in  support  of  the  family,  or  converted 
into  other  property,  or  wasted,  does  not  lessen  the  necessity  and  duty  of 
maintaining  the  family,  or  debar  the  debtor  (if  the  facts  then  existing 
authorize  it)fvom  claiming  a  subsequent  exemption,  against  process  is- 
sued for  the  collection  of  the  same  debt. — lb, 

FALSE  IMPRISONMENT.     See  Action,  7-9. 

FERTILIZERS. 

1.  "Act  to  pr-otect  planters  from  imposition,"  &c.,  construed. — The  statute  to  pro- 
tect planters  from  imposition  in  the  sale  of  fertilizers,  approved  March 
8th,  1h71,  exacts  an  actual  inspection,  stamping  and  certifying  by  a 
proper  officer,  before  a  sale  of  guano  can  be  made.  The  fact  that  the 
owner,  before  sale,  procured  the  sub-inspector  to  visit  the  warehouse 
where  the  guano  was  deposited,  gave  him  samples,  and  urged  him  to  in- 
spect, stamp,  and  certify  the  guano  according  to  law,  will  not  relieve  a 
sale  from  the  opersition  of  the  statute,  if  no  inspection  be  in  fact  made. 
Woods  &  Co.  V.  Armstron/j,  150. 

FRAUDS,  STATUTE  OF. 

1 .  Contract;  what  not  within  sfatufe  of  frauds. — A  cpntract  by  which  a  creditor 
receives  from  his  debtor  control  of  a  plantation  he  is  cultivating,  and 
sells  the  crops  when  grown  in  payment  of  the  debt,  upon  agreeing  to 
assume  all  the  debtor's  contracts"  for  the  cultivation  of  the  plantation. 
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need  not  be  in  writing,  and  is  not  within  the  statute  of  frauds;  and  any 
person  having  a  contract  with  the  debtor,  which  the  creditor  promised 
to  carry  out,  may  maintain  an  action  against  the  creditor  in  hi!>  own 
name  ibr  a  breach  of  the  promise,  although  the  consideration  did  not 
move  from  him. — Burkham  v.  Mastin,  12'Z. 

See  Feaudulent  Conveyances,  1 

See  Evidence,  13. 

FRAUDULENT   CONVEYANCES. 

1.  Promise;  xchut  valid.  — An  insolvent  debtor,  A,  offered  to  surrender  his  as- 

sets to  creditors,  to  obtain  a  discharge.  Afterwards  M  and  other  of  the 
creditors  met  together  and  agreed  in  writing  among  themselves  to  accept 
from  M,  who  was  one  of  the  largest  creditors,  fifty  cents  on  the  dollar 
and  release  A.  This  agreement  was  submitted  by  M  to  all  other  credi- 
tors, who  joined  in  it,  except  C,  who  refused  to  join  in  it.  Afterwards 
A  made  a  conveyance  of  his  entire  estate  to  M,  upon  conditions  set  forth 
in  the  agreement  among  creditors  (which  are  recited  and  assented  to  by 
him  in  the  conveyance).  C  obtained  judgment  against  A,  and  garnished 
M  to  answer  what  he  was  indebted  to  A.  On  the  trial,  M  having  denied 
indebtness,  C  offered  oral  proof  that  at  the  time  A  made  the  conveyance, 
and  as  part  of  the  consideration,  M  promised  to  pay  C's  debt  in  full, 
and  but  for  this  promise  A  would  not  have  executed  the  conveyance. 
The  promise  not  being  shown  by  the  written  agreement  between  the 
creditors  or  by  the  conveyance,  the  court  rejected  it.     Held : 

1st.  The  promise  is  valid  and  supported  by  a  sufficient  consideration, 
and  if  the  creditor  elected  to  accept  it,  he  could  maintain  an  action  upon 
it  in  his  own  name,  and  if  he  repudiated  it,  the  promisee  may  maintain 
an  action  of  indebitatus  assumpsit  on  it. 

2d.  The  election  of  the  creditor  not  to  accept  the  promise  is  made, 
when  with  a  full  knowledge  of  it,  he  resorts  to  and  enforces  his  remedies 
ugaiust  the  debtor. 

3d.  The  oral  proof  only  shows  an  additional  consideration,  to  that 
expressed  iu  the  deed  and  not  inconsistent  with  it,  and  does  not  vary  the 
nature  or  legal  effect  of  the  deed,  or  enlarge  its  operation,  or  change  the 
relation  of  the  parties  to  it. 

4th.  The  agreement  and  convej'ance,  strictly  speaking,  do  not  con- 
stitute a  comjiosition,  but  a  sale  and  transfer  bj'  the  debtor  of  his  proi>- 
erty  in  consideration  that  the  creditor,  to  whom  the  conveyance  was 
made,  would  release  him  from  all  his  debts  and  pay  a  certain  per  cent, 
of  his  liabilities.  The  agreement  was  not  between  the  debtor  and  all 
his  creditors,  and  h^  was  not  a  party  to  the  agreement  among  the  credi- 
tors, and  no  benefit  accrued  to  him  from  the  promise  to  pay  which  could 
prejudice  the  creditors.  Hence,  the  conveyance  is  not  subject  to  the 
rule  that  where  a  debtor  in  embarrassed  circumstances  makes  an  agree- 
ment with  creditors  to  paj'  a  certain  proportion  of  their  claims,  and 
privately  agrees  to  give  better  or  other  securitj'^  to  others,  the  convej-ance 
is  void. — Henry  v.  Murphy,  246. 

2.  Garnishee;  iclien  may  avail  himself  of  rights  which  the  debtor  coidd  not  e.ve7-- 

cise. — Although  a  conveyance  entered  into,  to  hinder,  delay  or  defraud 
creditors,  is  not  void  between  the  parties  to  it,  and  the  garnishing  cred- 
itor can  in  general  avail  himself  only  of  the  legal  rights  of  the  debtor 
against  the  garnishee,  there  is  an  exception  where  (he  garnishee  holds 
effects  of  the  debtor  under  a  fraudulent  conveyance.  In  such  a  case, 
although  the  conveyance  is  valid  between  the  parties  to  it,  the  garnish- 
ing creditor  may  set  up  its  invalidity. — lb. 

3.  Fraud  ;  of  what  creditor  can  avail,  when  altackiwj  conimjnnee  by  debtor. — The 

fraud  of  which  a  creditor  can  avail  himself,  when  assailing  a  conveyance 
or  transfer  by  his  debtor,  must  be  actual,  not  constructive  fraud  on  the 
debtor,  which  could*  be  asserted  by  him  as  a  ground  of  equitable  relief 
aginst  it. — lb. 

4.  Sa7ne. — The  fraud  which  the  creditor  may  set  up  at  law  is  actual  fraxid 
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against  creditors,  denoucced  by  sections  1861, 1865  and  1866  of  the  Re-» 
cised  Code.  If  the  conveyance  was  not  intended  to  hinder,  delay  or  de- 
fraud creditors  of  the  grantor,  and  made  in  good  faith  on  valuable  con- 
sideration, and  not  offensive  to  the  foregoing  sections  of  the  Revised 
Code,  an  attaching  creditor  cannot  assail  it,  becanse  the  grantee  induced 
the  grantor  to  enter  into  it  by  fraudulent  representations  -which  he  did 
not  keep,  and  did  not  intend  to  keep  when  he  made  them. — lb. 
6,  Frand}  what  fads  not  condusive  proof  ef. — Contracts  by  which  a  fftther, 
largely  indebted,  and  who  soon  after  becomes  insolvent,  parts  with  very 
valuable  interests  to  his  son,  at  or  before  the  latter  attains  to  lawful  age, 
should  at  least  invite  the  watchful  scrotiny  of  courts.  They  are  not 
necessarily  fraudulent,  and  may  be  explained  consistently  with  fevir  dea^ 
ing  and  good  faith. — Bernard  v.  Davit,  565. 

GABNISHMENT. 

1,  Garnishment^  upon  what  operates,— In  the  absence  of  frand,  a  garnishmeni 
operates  only  on  the  legal  rights  of  the  defendant  in  judgment  or  attach- 
ment; if  a  demand  due  or  owing  the  defendant  is  sought  to  be  subjected, 
it  must  be  of  such  a  character  that  be  could  have  maintained  debt,  ox  in- 
debUaiuii  assximpsit  on  it. — Henry  v.  Murphy,  246. 

See  Fbattdt«;emt  Conveyances,  2,  3. 

GUARDIAN  AND  WARD. 

1.  Guardian  and  ward  :  prcsujnpiions  as  to  transactions  between,  shortly  after 
iermination  of  relation. — It  is  neither  desirable  nor  po.ssible  to  define  par- 
ticularly, what  evidence  will  remove  the  unfavorable  presumption  in- 
dulged by  the  courts  against  transactions  between  guardian  and  ward, 
during  the  existence  of  the  relation  or  shortly  after  its  termination, 
■whereby  the  one  derives  benefit  and  the  other  suffers  injury.  Much  de- 
pends on  the  facts  and  circumstances  attending  each  case,  and  in  gene- 
ral it  may  be  said  that  the  court  must  be  satisfied  that  there  i&  an  ab- 
sence of  any  infiuence  springing  out  of  the  relation,  and  of  any  violation 
of  duty  by  the  guardian — the  act  must  proceed  from  the  volition  of  the 
ward,  and  he  must  have  full  knowledge  of  its  effect. — fertjnson  v.  LoW" 
ery,  51(1. 

2  Same}  gifts  and  release.  — There  is  no  distinction  in  this  respect  between 
a  release  given  by  a  ward  sui  juris,  and  gifts  or  conveyances  to  a  guard- 
ian. When  the  release  is  purely  voluntary,  or  its  consideration  grossly 
inadequate,  as  compared  with  the  liability  discharged,  its  validity  must 
depend  upon  the  same  principles  on  which  gifts  or  conveyances  to  the 
guardian  depend. — lb. 

3.  Guardian,  final  settlement  of ;  tdien  cannot  be  get  aside, — A  ward,  who,  in 

1862,  after  she  became  of  age,  or  shortly  before,  was  induced,  without 
any  fraud  or  misrepresentation,  to  accept  payment  of  the  ansount  due  on 
the  guardian's  final  settlement  in  Confederate  currency,  and  for  nine 
years  thereafter,  while  under  no  disability  or  influence,  retained  the 
money,  without  any  objection,  cannot  afterwards  maintain  a  bill  to  set 
aside  the  setttement,  on  the  ground  that  undue  infliience,  exercised  over 
her  by  the  guardian,  who  was  a  kinsman,  induced  the  acceptance  of  that 
currency. — Hester  r.  Wilkins,  44. 

4.  Rdease;  whe)i  not  set  aside.  — A  release  from  the  ward,  even  if  fraud,  actual 

or  constructive,  can  be  imputed  to  the  guardian  obtaining  it,  will  not  be 
set  aside,  if  incapable  of  legal  injury  to  the  ward. — Fertjuson  v.  Low- 
ery,  510. 

5.  Settlements;  when  not  disturbed. — This  court,  while  not  relaxing  the  princi- 

ples requiring  courts  to  look  with  jealousj^  and  suspicion  on  tran.sactions 
between  persons  standing  in  a  confidential  relation,  by  which  the  per- 
son in  whom  confidence  is  reposed,  obtains  a  benefit,  to  the  detriment 
of  the  other,  declares  that  sound  policy  and  a. due  regard  for  the  repose 
of  society  alike  demand  that  the  courts,  in  the  absence  ot  all  traces  of 
actual  fraud,  should  be  slow  to  disturb  settlements  voluntarily  made, 
without  litigation,  by  parties  standing  in  confidential  relations,  to  ad- 
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just  controversiesi  growing  out  of  transactions  during  the  late  war.. — lb. 

6.  Settlement;  wh/it  void. — An  ex-pnrte  settlement  of  a  guardidu  in  the  probate 

court,  made  without  a  previous  filing  of  accounts  and  vouchers,  without 
notice,  without  auditing  and  allowance,  or  any  other  action  by  the  court 
than  administering  an  oath  to  the  guardian  as  to  their  correctness,  is 
wholly  void  as  a  final  settlement.  —  Gravelt  v.  Malone,  19. 

7.  Guardian;  icben  entilled  to  credit  far  article  not  paid  for. — The  ward,  or  his 

representative,  cannot  defeat  a  credit  in  favor  of  the  guardian,  for  the 
value  of  a  horse  furnished  the  ward  (the  charge  being  otherwise  proper), 
because  the  guardian,  who  gave  his  own  individual  note  for  the  price, 
ha4  not  paid  it;  as  between  the  ward  and  the  seller  the  debt  is  paid. — 
liarbin  v.  Bell,  389. 

HUSBAND  AND   WIFK 

h  Mariial  rights  of  husband ;  by  what  not  affected. — The  common  law  marital 
right  of  the  husband,  to  reduce  to  possession  the  wife's  persoualtj'  and 
dioses  in  action,  attached  before  the  passage  of  the  statutes  ereiiting  the 
wife's  statutory  separa\,e  »;st)ite,  is  not  affected  or  divested  by  them ;  and 
if  he  afterwards  reduces  such  property  to  possession,  it  becomes  his 
own. — Shaejfer  i\  Sheppard,  244. 

2.  kMatidory  separoie  estate;  what  does  not  constitute. — The  income  derived 

from  keeping  a  boarding  house,  the  home  of  the  family,  carried  on  in 
the  name  of  the  husband,  and  rented  and  jjaid  for  by  him — the  accounts 
for  board  being  made  out  and  collected  in  his  name — is  the  husband's 
property,  and  not  that  of  the  wife,  although  she  devotes  her  time  and 
industry  to  the  keeping  of  the  house,  and  to  the  comfort  and  accommo- 
dation of  those  patronizing  it. — lb. 

3.  What  rifjht  surviving  husband  takes  in  — Under  the  provisions  of  section 

2379  of  the  Revised  Code,  on  the  death  of  the  wife  intestate,  the  sur- 
viving husband  takes  absolutely,  for  his  own  use,  for  life,  the  rents  and 
profits  of  realty  which  was  of  the  wife's  statutory  estate,  freed  from  any 
trust;  and  upon  bankruptcy,  his  interest,  amounting  to  a  life,  passes  to 
his  assignee.  —  Conoly  v.  Gayle,  2G9. 

4.  Transferee  of  hiLsbatid,  when  takes  subject  to  equity  of  wife. — Where  the  hus- 

band invests  the  corpus  of  the  wife's  statutory  estate  in  the  purchase  of 
property,  taking  the  title  in  his  own  name,  the  wife  has  the  equity  of 
every  other  cestui  que  trust  to  pursue  the  funds,  and  either  take  the  prop- 
erty or  charge  with  it  the  payment  of  the  mony  used  in  the  purchase. 
This  is  a  mere  equitable  right,  and  until  it  is  asserted,  the  legal  title  re- 
mains in  the  husband,  who  may  transfer  it,  and  his  transferee,  if  not  a 
boyiafide  purchaser,  bikes  it  subject  to  the  wife's  equity. — JloUy  v.  Flour- 
noy,  99. 

5.  Statute  requiring  wife  to  sue  alone ;  xchat  not  applicable  to. — The  statute  re- 

quiring the  wife  to  sue  alone  at  law,  where  the  suit  relates  to  the  corpus 
of  her  statutory  estate,  has  no  application  to  the  equities  of  the  wife,  nor 
to  a  separate  estate  created  by  deed. — lb. 

6.  Earnings  of  wife ;  right  of  Imsband  to  ;  how  affected  by  statutes  creating  the 

wife's  statutcrry  estate. — The  statutes  creating  the  stiitutory  estate  of  the 
wife,  have  not  changed  the  common  law  rule,  which  made  the  wife's  sav- 
ing the  absolute  property  of  the  husband.  —  On/e^OH  v.  Bivers.  407. 

7.  Same;  what  not  sufficient  to  sliow  gift  of\  to  wife. — Where  the  husband's  pur- 

suits kept  him  from  home  during  the  greater  part  of  several  years,  during 
which  time  the  management  ot  the  domestic  affairs,  including  the  super- 
vision of  the  farm  on  which  they  resided,  devolved  on  the  wife,  and  she, 
by  prudence  and  economy,  derived  profits  from  cultivating  the  farm, 
from  which  were  realized  monej%  the  husband  afterwards  spent  in  pay- 
ing a  debt  for  lands  purchased  by  him, — this  is  not  sufficient  to  show  a 
gift  of  such  earnings  to  the  wife,  or  that  she  had  a  separate  estjite  iu 
them. — lb. 

8.  <Sa7/ie.— The  fact  that  the  husband  was  present  at  the  execution  of  a  note, 

given  for  rent  of  lands  of  the  wife's  statutory  estate,  and  directed  it  to 
be  made  payable  to  the  wife,  without  more,  is  not  sufficient  to  show  a 
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gift  to  the  wife,  and  thereby  defeat  a  right  of  action  in  him  alone. — 
Holliflddv.  Wilkinson,  275. 
9.  Statutory  separate  estate  ;  tvhat  not  part  of, — If  a  husband,  with  means  con- 
stituting his  wife's  separate  estate,  carries  on  a  store  in  her  name,  and 
for  her  benefit,  and  afterwards  buys  other  goods  on  her  credit  (which 
are  not  paid  for,  and  for  which  the  creditor  holds  only  an  account 
against  the  wife),  to  be  used  in  the  business,  and  places  them  on  sale  in 
the  store,  — they  do  not  thereby  become  part  of  her  statutory  separate 
estate. — Wilder  &  Co.  v.  Ahemelhy,  644. 

IMPEACHMENT.     See  Constitutional  Law,  8-13.  • 

INEBRIATE'S  ESTATE. 

1.  Inebriate's  estate  ;  sections  2889-92  R.  G.  in  relation  to,   construed. — An  in- 

ebriate, removed  by  a  court  of  chancery  Irom  the  management  of  his 
estate  (under  the  provisions  of  the  Revised  Code,  sections  2889-92),  to 
prevent  his  wasting  it,  and  thereby  bringing  his  family  to  want,  cannot 
thereafter  create  any  debt  which  will  constitute  a  charge  against  the  es- 
tate, thus  in  the  custody  of  the  court.  The  court  has  no  power,  on 
petition  of  a  creditor,  to  order  a  sale  of  real  estate  thus  in  its  custody, 
and  the  statute  confers  no  authority  upon  the  trustees  to  sell  for  that 
purpose.  — jEc  parte  Dowe,  258. 

2.  Debt  created  by  inebriate ;  when  may  be  allowed.  —A  debt  contracted  by  the 

inebriate  and  his  wife,  alter  the  appointment  of  a  trustee,  for  the  educa- 
tion of  a  son,  suitable  to  his  fortune  and  degree  in  life,  may  be  allowed 
by  the  court,  and  ordered  paid  by  the  trustees  out  of  the  income;  and 
when  thus  allowed,  the  amounts  and  times  of  payment  should  not  be 
left  to  the  discretion  of  the  trustee,  but  the  court,  with  the  aid  of  the 
master,  should  ascertain  the  condition  of  the  estate,  and  the  needs  of 
the  family,  and  then  direct  the  times  and  modes  of  payment,  so  as  to 
discharge  the  debt  gradually  out  of  the  income,  without  unduly  inter- 
fering with  the  maintenance  of  the  family. — lb. 

INJUNCTION.     See  Chanceijy. 

INTEREST. 

1,  Interest  on  interest. — ^As  a  mere  incident,  interest  on  interest  is  not  allowed, 

but  a  promise  to  pay  it  is  not  illegal  or  without  consideration;  and  the 
weight  of  authority  is,  perhaps,  in  favor  of  the  validity  of  the  promise, 
at  law,  whether  made  at  or  subsequent  to  the  original  contract. — Fault- 
ing V.  Creagh,  646. 

2.  Interest  on  note  payable  on  demand.  — Interest  on  a  note  payable  on  demand, 

runs  only  from  demand  or  suit  brought.  —Hunter  v.  Wood,  71. 

See  Chanceey. 

JUDGMENT. 

1.  Judgment;  lohen  not  void. — Where  an  administrator  is  removed  pending 

suit,  and  this  is  not  brought  to  the  attention  of  the  court,  a  judgment 
in  his  favor,  though  rendered  after  his  removal,  is  not  void. — Ex,  parte 
Jones,  108 

2.  "Judgment,"  meaning  of,  as  used  in  section  44  of  revenue  law. — The  word 

"judgment,''  as  used  in  section  44  of  the  revenue  law  of  1868,  with  ref- 
erence to  the  tax  collector's  bond  operating  as  a  lien,  for  any  "judgment 
which  may  be  rendered  against  him  in  an  official  capacity,"  &c.,  in- 
cludes any  judgment  rendered  against  him  as  an  individual  for  an 
official  delinquency,  whether  it  be  a  judgment  in  a  court  of  law  or  the 
decree  of  a  court  of  equity. — Dfdlas  County  v.  Timberlake,  404. 

LANDLORD  AND  TENANT. 

1.   Bent,  lien  for  ;  to  wlmt  attaches. — If  there  be  separate  contracts  of  renting 
of  separate  parcels  of  lands  by  the  owner  to  the  same  tenant,  the  land- 
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lord  has  a  lien  on  the  crop  grown  on  each  of  the  parcels  of  land,  onlj' 
for  the  rent  of  snch  parcel. — Nelson  v.  Wehh,  43G. 

2.  Saint;   remedy  by   attachment  for  rod. — Attachment  for  rent  cannot  be 

maintained  unless  the  relation  of  landlord  and  tenant  exists;  but  where 
the  contract  of  renting  is  obnoxious  to  the  statute  of  frauds,  and  the 
tenant  has  entered  and  occupied  the  premises,  such  a  contract,  followed 
by  use  and  occupation  under  it,  creates  the  relation  of  landlord  and  ten- 
ant between  them. — If*. 

3.  LamlUrrd  and  tenant  ;  ichat  creates  relation  of. — Though  a  contract  of  rent- 

ing be  void  as  such,  under  the  statute  of  fraud,  yet  if  the  tenant  enters 
an  j  occupies  under  it,  the  relation  of  landlord  and  tenant  is  thereby 
creiited,  and  the  former  may  recover  of  the  latter  the  value  of  the  rent, 
in  an  action  for  use  and  occuf)ation.  —  Crawford  v.  rfones.  459. 

4.  Samt ;  when  tenant  estopped  to  deny  landlord's  title. — One  who  has  thus  be- 

come a  tenant  cannot,  when  sued  for  the  rent,  deny  his  landlord's  title, 
unless  he  shows  a  bona  fide  eviction  under  a  paramount  title,  or  that 
landlord's  title'was  extinguished  pending  the  occupancy;  and  his  proof 
falling  short  of  this,  evidence  of  title'in  another  or  payment  of  rent  to 
him,  is  no  defense  to  the  landlord's  action  for  rent.  — /6. 

5.  Tenants  of  purchaser  at  slieriff's  sale  :  rchen  may  be  OM.s/fcZ. — Tenants  hold- 

ing under  a  purchaser  of  laud  at  sherifl:"s  sale,  may  be  ousted  by  one 
who  redeems,  under  the  statute,  from  the  landlord,  although  the  lease 
by  its  terms  extends  beyond  that  time.  The  estate  of  the  landlord, 
though  absolute  until  redemption,  is  destroyed  thereby,  and  with  it  fall 
the  lease  and  other  mere  dependencies  or  incidents. — Morris  v.  Beebe 
<fc  llenshaw,  IWI. 

LIEN.     Se«  Chancery,  15.     See  Execution,  3 .     See  Landlord  and  Tenant,  1. 

LIFE  INSUEANCR 

1.  Policy  of  life  assurance;   construed. — A  policy  of  life  assurance,  which 

covenants  to  pay  the  sum  insured  to  the  wife  of  the  assured,  if  she  sur- 
vives him,  or  in  event  he  survive  her,  to  her  children,  is  a  contract 
creating  only  legal  obligations  and  rights;  and  upon  the  happe'niug  of 
the  contingency  on  which  it  is  paj-able  to  the  children,  vests  in  them  a 
joint  legal  interest ;  and,  being  a  contract  for  the  payment  of  money, 
the  personal  representitive  of  a  beneficiary  succeeds,  on  his  death,  to 
his  rights,  and  nnist  join  with  the  survivors  in  any  action  at  law  for  the 
recovery  of  the  sum  assured,  which  furnishes  a  complete  and  adequate 
remedy  for  the  enforcement  of  the  contract,  and  the  determination  of 
the  rights  of  the  parties.  —  OrnUnental  Ins.  Co.  v.   Webb,  G88. 

2.  Policy  of  life,  insurance  ;  irhat  law  (joverns  as  to   validity  and  construction 

of. — A  policy  of  insurance  issued  by  a  New  York  corporation,  providing 
that  it  shall  not  take  effect  until  countersigned  by  the  company's  agent 
here,  must  be  governed,  as  to  its  validity  and  construction,  by  tlie  laws 
of  this  State;  and  where  such  a  policy  covenants  to  pay  the  sum  insured 
to  the  wife  of  the  assurid,  if  she  survived  him,  or,  in  event  he  survived 
her,  to  her  children,  &c.,  "in  conformity  with  the  statute  in  such  case 
made  and  provided,"  the  construction  of  our  statute  on  that  subject 
must  govern  in  determining  what  persons  come  within  the  designation 
"children." — fb. 

3.  Statutes  aulhorizin/j  bviurance  of  hu.'iband's  life  for  wife,  d'c,  and  policy  con- 

fonninr/  to  .statute ;  construed. — A  policy  of  assurance  on  the  life  of  the 
husband  recited  that  it  was  issued  in  consideration  of  certain  represen- 
tations, and  a  cash  premium  paid  by  the  wife,  and  certain  premiums  to 
be  paid  thereafter,  in  consideration  whereof  the  company  insured  the 
life  of  the  husband,  "for  the  sole  use  of  the  wife,"  in  a  certain  sum;  and 
covenanted  to  pay,  or  cause  to  be  paid,  the  sum  insured  to  the  wife, 
"for  her  sole  use,  in  conformity  with  the  statute  in  such  case  made  and 
provided,"  .  .  .  .  "and  in  event  of  the  death  of  the  wife  before 
the  decease  of  the  husband,  the  amount  of  said  insurance  shall  be  pay- 
able to  her  children  for  their  use,  or  to  their  guarilian,  if  under  age," 
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(fee.  This  policy  was  issued  in  another  State,  bnt  did  not  become  ef- 
fective until  delivered  here.  The  wife  died  before  her  husband.  Some 
of  their  children,  living  at  the  date  of  the  delivery  of  the  policy,  sur- 
vived both  parents,  and  others  died  before  either  parent.  There  also 
survived  both  husband  and  wife,  grand  children  whose  parents  died  be- 
fore the  delivery  of  the  policy.  Iletd,  1.  The  wife's  right  was  dependent 
on  her  surviving  tUe  husband,  and  on  her  death  prior  to  his,  and  upon 
the  happening  ot  the  contingency  on  which  the  policy  was  payable,  her 
rights,  and  the  covenants  to  pay  the  insurance  money,  vested  in  the 
children.  2.  The  children  to  whom  the  covenants  in  the  policy  extend, 
are  children  living  at  the  death  of  both  father  and  mother — children  to 
whom  the  duty  of  maintenance  extends  if  they  are  in  miflority;  no 
other  persons  are  within  the  words  and  spirit  of  the  statute,  or  included 
in  the  covenants  of  a  policy  which  conforms  to  it.  3.  Whether  children 
dying  after  the  mother,  and  before  the  father,  would  take  under  the 
covenants,  is  not  decided. — lb. 

LIMITATIONS,  STATUTE  OF, 

1.  Limitations  to  proceedings  against  administrator  and  surdies  by  heirs  and 

legatees,  prior  to  Code  of  1852. — Prior  to  the  Code  of  185'^,  there  was  no 
statute  of  limitations  operating  on  a  demand  of  distributees  and  legatees 
against  an  administrator  and  sureties  upon  his  of3Bcial  bond;  and  causes 
of  action  accruing  prior  to  its  adoption,  were  not  affected  by  its  pro- 
visions, but  remained  subject  to  former  statutes. — Harrison  ei  al.  v. 
Heflin,  533. 

2.  Same. — If,  however,  a  legatee  or  distributee  failed  for  twenty  years,  after 

proceedings  could  have  been  instituted  in  the  probate  court,  to  compel 
a  settlement  of  the  administration  and  distribution  of  assets,  and  there 
was  no  recognition  or  admission,  within  that  period,  of  the  administra- 
tion as  a  continuing,  subsisting  and  undischarged  trust,  a  presumption 
of  settlement  arose,  operating  as  a  positive  bar  to  such  proceedings;  and 
if  resort  was  had  to  equity,  the  presumption  was  of  equal  force,  and  the 
rules  of  that  court  against  stale  demands  were  also  applied. — lb. 

3.  liame ;  from  what  time  bar  computed. — Proceedings  by  the  administrator  in 

the  probate  court,  in  the  legal  and  regular  course  of  a  pending  admin- 
istration, are  a  recognition  of  it  as  a  continuing  and  subsisting  trust, 
and  binding  on  the  surety,  preventing  any  bar  attaching  from  the 
lapse  of  time;  but  the  death  of  the  administrator  is  a  termination  of  the 
administration  and  its  trusts,  and  from  that  period  of  time  commenced 
operating  as  a  bar  to  any  proceedings  by  distributees  against  the  sure- 
ty.—/&. 

4.  Presumption  of  settlement  after  lapse  of  twenty  years. — After  the  lapse  of 

twenty  years  a  claim  of  distributees  against  a  surety  upon  an  adminis- 
tration bond,  in  the  absence  of  all  recognition  or  admission  of  it  as  a 
subsisting  claim,  during  that  period,  is  conclusively  presumed  to  have 
been  settled  or  discharged. — lb. 

5.  Bame ;  what  period  not  excluded  in  computing  time.  —The  period  between  the 

11th  day  of  January,  1861,  and  the  21st  day  of  September,  1865,  during 
which  the  statutes  of  limitation  were  suspended,  can  not  be  excluded  in 
computing  the  twenty  years,  from  the  lapse  of  which,  in  the  absence  of 
other  evidence,  arises  the  presumption  of  payment  and  satisfaction  of  a 
demand  upon  a  bond. — lb. 

6.  Staiute  of  limitations ;  what  removes  bar  of.  — Prior  to  the  Code,  a  partial 

payment  made  before  the  bar  of  the  statute  of  limitations  was  perfect, 
would  prevent  its  running,  and  would  remove  the  bar,  if  complete;  but 
since  the  Code,  a  partial  payment  will  not  remove  the  bar  after  it  has 
attached. — Harwood  v.  Harper,  659. 

7.  Adverse  possessions ;  what  indispenjioble  to. — Continuity  is  an  indispensa- 

ble element  of  adverse  possession.  If  several  persons  enter  at  different 
times,  between  whom  there  is  no  privity  of  estate,  the  several  posses- 
sions can  not  be  tacked  so  as  to  make  a  continuity  of  possessions  on 
which  the  statute  of  Uinitations  wijl  operate;  otherwise,  where  there  is 
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such  privity  of  estate,  as  the  possession  of  landlord  and  tenant,  vendor 
and  vendee,  ancestor  and  heir. — Ri'jgs  v.  Fuller,  142. 
8.  Revised  Code,  $  2910;  constru&l. — Under  the  provisions  of  the  Eevised 
Code  (§  2910),  the  operation  of  the  statute  is  not  suspended  during  the 
continuance  ot  the  disabilities  therein  enumerated.  Where  disabilities 
occur  and  continue  with  the'  right  during  the  whole  time  necessarj'  to 
constitute  the  bar,  the  whole  additional  period  allowed  by  the  statute, 
after  the  removal  of  the  disability,  must  elapse  before  the  bar  is  com- 
plete ;  but  where  any  portion  of  such  additional  period  elapses  during 
the  time  constituting  the  bar,  it  must  be  deducted  from  the  time  allowed 
for  bringing  suit,  after  the  removal  of  the  disability. — Ih. 

MANDAMUS. 

1.  Mandamus  ;  when  will  not  issue. — Although  a  i)arty  may  have  a  clear  legal 

right  to  the  issuance  of  the  writ  of  mandamus,  there  are  cases  in  which 
it  will  be  denied;  as  where  it  will  in  a  collateral  manner  decide  ques- 
tions of  importance  between  persons  not  parties  to  the  proceeding,  who 
have  had  no  notice  or  opportunity  to  interpose  their  defenses,  and  the 
enforcement  of  the  writ  will  entail  great  hardship  and  difficulties  upon 
them.— Ex  parte  DuBose,  278. 

2.  Mandamus;  when  proper  remedy. — While  TOawdaj/ras  will  not  be  awarded 

to  test  a  disputed  title  to  office,  it  is  the  proper  remedy,  when  the  right- 
ful incumbent  is  wrongfully  removed  or  suspended,  to  compel  his  res- 
toration.— Ex  parte  Wiley,  226. 

3.  Same  ;  what  not  cause  for. — "Where  it  appears  that  the  removal  or  suspen- 

sion is  merely  irregular,  legal  cause  for  it  existing,  restoration  will  not 
be  compelled  by  mandamus. 

4.  Same. — Where  the  chancery  court  takes  jurisdiction  of  an  inebriate's  es- 

tate, and  makes  an  order  that  the  trustee  pay  a  debt  for  necessaries,  but 
refuses  to  ascertain  the  needs  and  condition  of  the  inebriate's  family, 
with  a  view  of  ordering  payment  out  of  the  income,  it  will  be  compelled 
by  mandamus  to  make  such  inquiry. — Ex  parte  Doice,  25. 

5.  Same ;  wlien  rule  nisi  will  be  discharged. — The  death  of  the  inebriate,  pend- 

ing the  proceedings  on  the  motion  for  a  mandamus,  being  brought  to 
the  knowledge  of  this  court  by  ^he  return  and  answer  to  the  rule  nisi, 
the  rule  will  be  discharged,  leaving  the  creditor  to  pursue  his  legal 
remedy  against  the  administrator  of  the  estate;  and  costs  will  not  be 
allowed  against  the  trustee,  ho  not  being  a  party  to  the  motion. — Ih. 
G.  Same;  when  mandamv^  lies. — Where  a  judge,  on  preliminary  application 
to  him  for  a  rehearing  under  the  statute,  improperly  grants  or  refuses  a 
s-apersedeas,  mandamus  lies  to  correct  his  error.  — lie  jxirte  Walker,  577. 

MILLS— MILL-DAM. 

1.  Taking  of  property ;  what  constitutes. — Conferring  the  right  to  divert  or 

obstruct  the  flow  of  water,  in  the  erection  or  raising  of  a  dam,  and  con- 
struction of  a  mill,  is  authorizing  a  taking  of  private  property,  as 
much  so  as  if  lands  were  taken;  and  under  the  coustitution,  no  such 
right  can  be  exercised,  unless  the  mill  is  one  that  grinds  for  the  public, 
under  regulations  established  by  law. — Bottoms  cfc  Powell  v.  Brewer  & 
Brewer,  288. 

2.  Proceeding  to  raise  dam,  dr, — The  jurisdiction  conferred  by  statute  on  the 

probate  judge  to  authorize  the  erection  of  dams  on  water  courses,  is 
special  and  limited,  and  when  the  proceedings  under  it  are  assailed  on 
error,  the  record  must  affirmatively  show  every  fact  necessary  to  uphold 
the  jurisdiction.^ — lb. 

3.  Same. — It  is  a  fatal  defect  to  proceedings  under  the  statute  for  the  raising 

and  erection  of  a  dam,  when  questioned  on  appeal,  that  the  record  fails 
to  show  that  the  dam  was  originally  erected  under  order  of  the  court, 
or  that  the  mill  is  to  be  a  public  mill  as  defined  by  the  statute. — lb. 

MOBILE,  CITY  AND  COUNTY. 

1.  Mobile,  city  of ;  Stein  contract  construed. — There  is  nothing  in  the  contract, 


750  INDEX. 

MOBILE,  CITY  AND  COVSTY—ConUnued. 

between  the  corporate  authorities  of  Mobile  and  Albert  Stein,  in  regard 
to  the  property  known  as  "Stein's  Water  Works,"  which  exempts  it  from 
taxation,  by  the  municipal  authorities,  for  the  purpose  of  raising 
reveuue.— ^faywr  u.  ^'tei/i,  23. 

2.  Mobile,  charter  of;  provision  as  to  contested  ele^iion. — The  provision  of  the 
•       charter  of  the  city  of  Mobile   for   the   trial   of   contested   elections   to 

municipal  offices  before  the  circuit  or  city  judge,  is  not  inadequate,  be- 
cause it  does  not  specifically  define  the  mode  of  contest  and  prescribe 
the  causes  therefor  ;  the  jurisdiction  given  carriers  with  it  every  thing 
necessary  to  make  it  effectual,  and  the  common  law,  in  the  absence  of 
statutory  provisions,  supplies  the  causes  of  contest. — Maulton  v.  Beid-, 
320.  .  • 

3.  Mobile  Harbor  Board,  creditor  of;  when  can  not  euforce-  payment  of  debt  from 

tJu:  County  of  Mobile. — A  creditor  of  the  Harbor  Board  (created  by  the  Act 
of  February,  1867,)  for  work  done  (after  the  county  had  delivered  to  it 
a  number  of  bonds,  and  before  the  act  abolishing  the  board,  and  requir- 
ing it  to  turn  over  all  property  to  the  commissioners  of  revenue  for  the 
county, )  can  not  maintain  a  bill  in  equitj'  against  the  county,  to  compel 
it  to  deliver  up  or  account  for  certain  of  the  county  bonds,  issued  to  the 
board,  which  the  county  purchased  of  the  board,  and  canceled  before 
maturity,  when  it  appears  that  these  were  the  only  bonds  delivered  back 
to  the  county,  and  that  there  remained  a  sufficient  number  of  the  bonds 
originally  issued,  and  for  which  the  board  had  not  accounted,  to  satisfy 
all  claims  against  the  board.  Whether  after  issuing  and  delivering  its 
bonds  to  the  board,  the  county,  without  any  fraud  or  collusion,  could 
purchase  the  bonds,  at  fair  market  rates  from  the  board,  is  not  decided; 
but  upon  the  facts  of  this  case,  it  is  held  that  the  remedy  of  the  creditor 
was  not  against  the  county,  but  against  the  harbor  board,  or  some  of  its 
members,  or  such  persons  as  are  unlawfully  in  possession  of,  or  with- 
holding the  bonds. — Mobile  County  v.  Kimball  &  Slaughter,  56. 

MONTGOMEKY  COUNTY. 

1,  Claim  against  Montgomery  county;  when  mandamus  will  not  lie  to  compel 
payment  of. — Since  the  passage  of  the  "act  to  establish  a  board  of  revenue 
for  Montgomery  county,"  approved  March  11th,  1875,  and  the  act  in  re- 
lation to  the  finances  of  Montgomery  county,  the  county  treasurer  has 
no  authority  to  pay  out  any  money,  except  on  warrants  authorized  by 
the  board  of  revenue,  and  an  application  for  mamlamus  to  compel  him 
to  pay  a  warrant  not  authorized  by  the  board  of  revenue,  must  be  denied. 
Both  of  these  acts  are  constitutional,  and  neither  impair  the  obligation 
of  contracts  in  any  manner,  in  the  requirement  that  the  board  shall  en- 
quire into  the  legality  ot  warrants  already  issued. —  White  v.  Wolffe,  110. 

MORTGAGE. 

1.  Mortgages ;  how  regarded  under  our  decisions. — Under  our  decisions  mort- 

gages are  regarded  as  possessing  a  dual  character— a  conveyance  of  an 
estate  in  lands,  and  a  security  for  debt — bearing  one  character  in  a 
court  of  law,  and  another  in  a  court  of  equity.  —  Welsh  v.   Phillips,  309. 

2,  Sarne. — After  the  law  day  and  default  in  the  performance  of  the  condi- 

tion, the  estate,  at  law,  vests  absolutely  in  the  mortgagee,  leaving  the 
mortgagor  a  mere  equity  of  redemption,  which  courts  of  law  can  not 
notice;  and  a  conveyance  of  the  land  by  the  mortgagee  will  pass  the 
legal  title,  though  the  debt  be  not  assigned;  and  a  conveyance  with  war- 
ranty will  also  operate  as  an  equitable  assignment  or  the  debt. — lb. 
3-  Same. — In  equity,  the  mortgage  remains  a  security  for  the  debt,  passing 
as  an  incident  with  it,  as  would  any  other  security;  the  mortgagor  re- 
taining a  right  to  perform  the  condition,  on  making  compensation  to 
the  mortgagee,  which  is  regarded  as  an  estate  in  lands,  separate  from 
the  legal  estate,  alienable  or  transmissible  by  descent  or  devise. — lb. 

4.  Estates,  when  merged. — At  law  the  rule  is  inflexible,  that  where  a  greater 

or  less,  or  a  legal  and  equitable  estate,  coincide  in  the  same  person,  they 
are  merged;  in  equity,  the  merger  depends  on  the  intention  of  the  par- 
ties.— lb. 
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5.  Same. — Where  the  mortgagee  conveys  direct  to  the  mortgagor,  as  trustee 

for  A  during  her  life,  with  remainder  over  to  her  children,  and  the  mort- 
gagor covenants  to  accept  the  trust  and  carry  it  into  effect,  the  convey- 
ance unites  in  the  trustee  the  entire  estate  of -mortgngwr  and  mortgagee, 
and  upon  A's  death  the  trust  terminates,  devolving  upon  the  remainder- 
men the  entire  legal  and  equitable  estate  in  the  lands. — lb.  * 

6.  Effect  of  sale  under  moiigage  on  rUjht  of  purchaser  of  morttjarjor's  equity. — A 

sale  in  execution  of  tlie  power  given  in  the  mortgage,  after  the  mort- 
gagor's equity  of  redemption  has  been  sold  "Tinder  execution,  cuts  off  the 
equity  of  redemption  acquired  by  the  purchaser,  as  effectually  as  a 
deoree  of  strict  foreclosure  would,  and  leaves  nothing  but  the  statutory 
right  of  redemption,  which  is  the  personal  privilege  of  the  debtor,  not 
the  subject  of  levy  and  sale  under  execution  at  law,  and  cannot  be  as- 
serted by  a  purchaser  at  execution  sale,  before  the  statutory  right  had 
ariseu.  — Childress  v.  Monet te,  317. 

7.  Conveyance  by  7nortfjafjor  before  laic  day  ;  what  passes  hy.^-k  sale  and  con- 

veyance of  lands  before  the  law  day,  by  a  mortgagor  or  grantor  in  a 
deed  of  trust,  passes  only  the  equity  of  redemption,  and  the  right  of 
possession  against  the  mortgagee  or  grantee  in  the  deed  of  trust,  and 
operates  no  embarrassment  of  his  legal  remedies  for  the  recovery  of 
possession,  when  the  right  to  it  accrues',  and  works  him  no  injury. 
Coker  v.   WhUlock,  180. 

See  Ejectment,  4. 
MUNICIPAL  CORPOEATIONS. 

1.  Municipal  co)'poration  ;  hou)  sues. — Municipal  corporations  must  sue  in  the 

corporate  name  conferred  by  the  charter,  and  not  otherwise. — Powers  v. 
Mayor,  dx-.,  214. 

2.  Same ;  may  take  note  for  price  of  license. — A  municipal  corporation  having 

general  power  to  contract,  and  be  contracted  with,  in  reference  to 
municipal  affairs,  and  being  expressly  authorized  "to  provide  for 
licensing  and  regulating  retailers  of  liquors  within  its  limits,  and  to  fix 
the  sum  to  be  paid"  therefor,  may  ttike  a  note  for  the  price  of  a  license, 
instead  of  requiring  cash,  and  on  failure  to  pay  the  note,  may  maintain 
assumpsit  against  the  maker.— 76. 

3.  Municipal   ordinances;  proceedinrjs  for   recovery  of  penalty;  quasi  penal. 

Proceedings  for  the  recovery  of  fines  for  breaches  of  ordinances  passed 
by  municipal  corporation  for  the  preservation  of  peace,  itc,  within  their 
limits,  are  cpiasi  criminal  in  their  nature,  and  governed  by  stricter  rules 
of  investigation  than  applicable  to  purely  civil  actions.  — i^.'r/i?n«n  v. 
Mayor,  263. 

4.  Not  Judicially  noticed. — State  courts  will  not  take  judicial  notice  of  the  by- 

laws or  ordinances  of  municipal  corporations. — lb. 

5.  Municipal  offices. — The  legislature  has  full  power  to  determine  in  what 

manner  municipal  officers  shall  be  elected  or  appointed,  the  mode  and 
causes  for  which  such  election  may  be  contested,  and  whether  or  not  a 
jury  trial  shall  be  allowed. — Moulton  v.  lieid,  320. 

NON  CLAIM,  STATUTE  OF. 

1.  F ilinq  of  clcdm  ;  what  sufficioit. — A  claim  duly  verified,    filed  in  the  pro- 

bate court  against  a  decedent's  estate,  within  proper  time  after  the  re- 
port, but  before  the  declaration  of  insolvency,  need  not  be  again  filed 
afterwards,  to  save  it  from  the  bar  of  the  statute  of  uon  claim  under 
§  2196  of  Revised  Code.— Levert  v.  Read,  329. 

2.  Case  overruled.  —The  case  of  Clements  v.  Nelson,  46  Ala.  634,  overruled  so 

far  as  it  conflicts  with  the  decision  in  this  case. — lb. 

OFFICIAL  BONDS. 

1.  Official  Ixni'ls ;  statutes  in  relation  to,  construed.— It  was  the  intention  of  the 
legislature  in  enacting  the  statutes  relative  to  official  bonds  (Art.  3  and 
4,  Chap.  I,  Title  5,  P.irt  1,)  conti^ined  in  the  Revised  Code,  to  provide  a 
simple  and  speedy  method  of  securing  good  und  sufficient  official  bonds, 
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and  having  them  renewed,  'and  in  case  of  failure  in  either  of  these 
respects,  of  declaring  and  filling  the  vacancy,  without  awaiting  judicial 
proceedings  to  determin.e  the  question  of  failure  to  execute  or  renew 
such  bonds. — State  ex  rel.  v.  Tucker,  205. 

.  2.  Cases  criticised  and  overruled. — What  is  said  in  Sprowl  v.  Lawrence,  33  Ala. 
691,  and  the  decision  in  State  ex  rel  v.  Ely,' id  Ala,.  568,  to  the  effect  that 
a  jiidicial  investigation  is  a  prerequisite  to  the  certification  of  a  vacancy 
and  an  appoiutment  to  fill  it,  declared  to  be  an  erroneous  exposition  of 
the  statute. — lb. 
3.  Same ;  daty  of  officer  in  approving  hand. — No  officer  charged  with  the  duty 
of  taking  and  approving  official  bonds,  or  bonds  required  in  judicial 
proceedings,  should  approve  or  accept  such  bond,  unless  it  is  signed  in 
his  presence,  and  delivered  by  all  the  obligors  or  some  one  having  au- 
thority in  writing,  properly  attested,  to  bind  them.  —  GuUd  v.  Thomas, 
414. 

PAETNERSHIP. 

1.  Partners;  rights  of ,  in  partnership  property. — Each  partner  has  an  equal 

title  and  right  of  possession  in  partnership  property,  and  neither  part- 
ner, by  any  act  to  which  the  others  do  not  assent,  can  change  the  title 
or  possession,  so  as  to  confer  absolute,  individual  ownership  and  right 
of  possession  in  himself. — Oroswell  v.  Lehman,  Durr  &  Co.,  363. 

2.  Same. — The  storage  in  a  warehouse  by  one  partner,  without  the  consent 

of  the  others,  of  partnership  goods,  as  his  own  individual  property,  will 
not  change  the  title  or  right  of  possession  of  the.  partnership— the  pos- 
session of  one  being  the  possession  of  all,  and  either  may  receive  the 
goods  and  discharge  the  bailee. — lb.  . 

3.  Same. — A  warehouseman,  when  sued  by  one  partner,  who,  without  the  as- 

sent of  the  other,  had  stored  partnership  goods  as  individual  property, 
may  discharge  himself  by  proof  of  a  delivery,  in  good  faith,  to  another 
partner;  and  his  defense  is  not  impaired,  because  he  intended  to  de- 
liver to  a  third  person,  whom  he  honestly  believed  entitled  to  receive 
them  under  a  custom  of  trade,  when,  in  fact,  such  person's  connection 
with  the  goods  was  part  of  a  stratagem  or  fraud  whereby  such  partner 
obtained  possession. — lb. 

4.  Partnership  ;  what  does  not  constitide. — One  who  purchases  a  lot  of  land, 

and  takes  a  conveyance  in  his  own  name,  with  the  intention  that  an- 
other, who  promised,  in  a  conversation  about  the  anticipated  purchase, 
'to  "go  halves"  in  it,  should  share  as  a  partner  in  the  transaction — the 
promise  never  afterwards  being  alluded  to  or  carried  into  efi'ect — does 
not  thereby  become  the  partner  of  the  latter,  or  authorized  to  bind  him, 
by  executing  a  note  in  his  name  for  necessary  improvements  put  upon 
the  land,  by  contract  with  the  purchaser. — Ruckabee  v.  Nelson,  12. 

5.  Partrwrskip  assets,  lien  of  partnership  on ;  how  lost.  — While  each  partner 

has  a  lien  on  partnership  effects,  and  can  compel  their  appropriation  to 
partnership  indebtedness  in  preference  to  individual  liabilities  of  the 
partners,  and  has  also  a  specific  lien  for  the  amount  of  his  share,  and 
for  any  moneys  advanced  by  him  in  excess  of  that  amount,  for  the  use 
of  the  partnership,  the  lien,  in  general,  exists  only  in  favor  of  the 
several  partners;  and  if  they  divide  or  partition  the  property,  each  part- 
ner taking  his  own  share,  the  lien  is  gone. — Eart  v.  Clark,  491. 

6.  Same. — If  one  partner  purchases  the  half  interest  of  his  deceased  copartner, 

at  administrator's  sale,  he  thereby  separates,  by  his  own  voluntary  act 
and  contract,  the.t  part  of  the  assets  from  the  other  partnership  eft'ects, 
and  thereby  waives  any  lien  which  he  may  have  had  thereon  as  partner. 

PAYMENT. 

1.  Transfer  of  credit  on  books  of  common  banker;  when  operates  payment. 
One  brother,  for  a  debt  due  the  other,  contracted  before  and  maturing 
during  the  late  war,  drew  a  draft  on  a  firm  of  commission  merchants, 
who  were  the  trusted  friends  of  both,  having  transacted  their  business 
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for  years,  and  kept  a  running  account  with  each,  prior  to  the  date  of 
the  draft,  and  continuing  after  its  maturity .  The  payee  left  the  draft 
with  this  firm  (whose  acceptance  had  been  waived, )  for  collection,  and 
the  drawer  by  shipments  of  cotton,  sold  befcyre  the  issue  of  Confederate 
money,  had  put  them  in  possession  ot  ample  funds  to  pay  it  at  maturity. 
When  the  draft  matureti  the  commission  house  was  largely  indebted  to 
the  drawer,  and  without  any  specific  instructions,  but  according  to  the 
commercial  uaages  of  the  place,  credited  the  amount  of  the  draft  in  the 
payee's  account  and  charged  themselves  with  so  much  collected  for  him, 
and  gave  themselves  a  corresponding  credit,  and  made  a  like  debit  in 
their  account  with  the  drawer.  Accounts  current  were  sent  the  brothers 
showing  these  trarisactions,  and  the  payee  demanded  gold  (which  had 
then  ceased  to  be  a  circulating  medium,)  of  the  commission  merchants, 
though  no  objection  was  made  known  to  the  drawer,  who,  several  years 
afterwards,  settled  bis  account  with  the  commission  merchants,  allowing 
them  a  credit  for  the  amount.  Held :  This  was  a  valid  payment  as  re- 
gards the  drawer,  and  discharged  him  from  further  liability. —  Wilkin- 
son  V.  Bradley,  Wilson  <fe  Co.,  677. 
2.  Payments ;  tchen  can  not  be  rncovered  back. — Payments  claimed  as  credits 
on  a  debt,  and  not  allowed  when  judgment  was  recovered  on  it,  can  not 
be  recovered  back  afterwards,  without  an  express  promise  to  repay  them. 
Turlington  v.  Slaughter,  195. 

See  Confederate  Cubbency,  2. 
PLEADING  AND  PRACTICE. 

I.     Appeakance, 

1.  Appearance,  what  is. — Although  the  manner  of  entering  appearances  j» 

prescribed  by  formal  rules,  they  are  seldom  observed,  and  in  the  prac- 
tice the  entry,  on  the  margin  of  the  dockets  of  the  court,  of  the  attor- 
ney's name  opposite  the  name  of  a  party  to  the  suit,  is  an  appearance 
for  such  party.  —  Grigg  v.  Gilmer,  455. 

2.  Same ;  effect  of. — The  consequences  resulting  from  such  an  appearance 

may  be  limited  by  the  subsequent  pleadings  or  steps  taken  in  the  cause; 
and  if  these  refer  to  and  are  for  the  f>urpose  of  vacating  an  irregialar  ser- 
vice or  process,  or  for  taking  advantage  of  defects,  &c.,  the  appearance 
will  not,  on  error  or  appeal,  be  deemed  a  general  appearance,  curing 
such  defects. — lb. 

3.  Same. — A  plea,  especially  a  plea  in  abatement,  when  final  judgment  can 

be  thereon  rendered,  is  of  necessity  an  appearance.  The  withdrawal  of 
the  plea  is  not  a  withdrawal  of  the  appearance,  and  defendant  being  still 
before  the  court,  judgment  nil  dicit  against  him  is  proper,  if  he  fails  to 
plead  further. — lb. 

n.    Complaint. 

4.  Complaint  an  appeal  from  jvjdice's  court ;  ichen  sufficient.  — The  statement 

which  the  plaintiff  in  an  action  is  required  to  file,. on  appeal  from  the 
judgment  of  a  justice  of  the  peace,  is  not  subject  to  technical  nilcs  of 
pleading  ;  it  is  sufficient  if  it  discloses  a  substantial  cause  of  action. — 
M.  &  G.  R.  R.  Co.  V.   Willuims,  168. 

6.  Husband;  when  may  maintain  aciion  on  note  payable  to  wife. — A  complaint 
declaring  in  the  name  of  the  husband  alone,  on  a  promissory  note  pay- 
able to  a  person  averred  to  bo  his  wife,  and  alleging  that  the  note  was 
given  for  rent  of  lands  of  her  statutory  estate,  is  not  demurrable  be- 
cause it  does  not  allege  that  he  was  the  owner  of  it ;  nor  on  the  ground 
that  the  action  should  have  been  brought  in  the  name  of  the  wife. — 
Hollifield  V.   Milkinson,  275. 

6.  Cornplaint ;  when  sufficient. — A  complaint  which  shows  that  the  plaintiff, 
as  trustee  of  a  married  woman,  claims  in  specie  a  horse,  which  it  i» 
averred  the  defendant  detains  from  him,  is  not  bad  on  demun-er  for  an 
insufficient  statement  of  the  cause  of  action,  nor  liable  to  the  objection 
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that  it  shows  that  the  married  woman  should  have  sued  in  her  own 
name, — Holly  v.  Flvarnoy,  99. 

III.     Demubbeb. 

7.  Demurrer;  should  not  be  put  in  hill  of  exceptions- — It  is  not  necessary  to  in- 

corporate the  demurrer  in  the  bill  of  exceptions,  to  revise  the  action  of 
the  court  below  upon  it.  Such  practice  unnecessarily  cumbers  the 
record,  and  is  to  be  discouraged. — Powers  v.  Mayoi;  214, 

IV.     Di«coNTiNUANOE.     See  Sommaby  Pkooeeding,  2, 
V.     Judgment  by  Default. 

8.  Judgment  by  default;  when  improper. — Judgment  by   default,  under  our 

practice,  is  a  judgment  for  want  of  an  appearance,  and  can  not  be  ren- 
dered when  there  is  an  appearance  only,  or  where,  after  plea  tiled,  it  is 
withdrawn,  ihe  defendant  making  no  further  defense;  in  either  case, 
judgment  nil  dicit  must  be  entered.  —  Grvjg  v.  Gilmer^  425. 

VI.     Pleading. 

9.  RejMcation ;  what  had. — To  a  complaint  counting  on  the  common  counts, 

the  defendant  pleaded,  among  other  things,  the  statute  of  limitations, 
failure  of  consideration,  and  that  consideration  ot  2>laintiffs  claim  was 
for  Confederate  treasury  notes,  deposited  bj'  plaintiff  with  defendant, 
which  defendant  was  ready  and  offered  to  return.  The  plaintiff  replied 
generally  to  each  plea,  and  specially  in  substance,  that  she  deposited 
the  money  under  a  special  contract,  which  provided,  among  other  things, 
that  a  certain  number  of  days  notice  was  necessary  to  place  the  bank  in 
default  for  not  paying  on  demaurl ;  that  interest  would  commence  ten 
days  after  deposit,  without  demand,  if  remaining  more  than  four 
months,  and  varying  according  to  the  length  of  time  the  deposit  re- 
mained, and  interest  to  be  compounded  annuallj'  at  five  per  cent.  The 
breach  alleged  is  a  demand,  before  suit,  of  the  deposit,  and  interest 
compounded  annually  at  five  per  cent.,  and  a  refusal. 

Held:  The  replication  was  a  departure  from  the  complaint,  and 
neither  traversed,  confessed  and  avoided  the  pleas  or  set  up  matters  of 
estoppel,  but  introduced  a  new  cause  of  action;  for  both  of  which  rea- 
sons demurrers  were  properly  sustained  to  the  replication.  —  Winter  v. 
Mobile  Savings  Bank,  172. 

10.  Plea;  idmt  si^derd  answer  to  action. — A  plea  by  defendant,  "disclaiming 

all  right,  interest,  or  possesion  in  the  premises  sued  for,  at  or  since  the 
commencement  of  the  action,''  is  tantamount  to  a  plea  denying  posses- 
sion, and  the  court  can  not  disregard  it,  and  render  judgment  nil  dinit 
for  lilaintiff  for  the  premises  sued  for. — Morris  v.  Beebe  &  Henshaw,  301. 

11.  Replication;  what  properly  disallowed. — A  replication  to  such  plea,  that  de- 

fendant was  in  possession  by  his  tenant,  is  no  answer  to  it,  but  a  de- 
parture from  the  plea,  and  is  properly  stricken  out. — Ih. 

12.  Ownership  of  cause  of  action;  when  can  not  he  put  in  issue. — The  plaintiffs 

ownership,  as  averred  in  the  complaint,  of  a  cause  of  action  founded  on 
a  contract  for  the  payment  of  money,  can  not  be  denied,  unless  put  in 
issue  by  appropriate  plea,  verified  by  oath.  The  plea  of  the  general 
issue  alone  will  not  raise  such  issue. — lb. 

13.  Abatement,  plea  in;  ivhen  properly  rejected. — A  plea  in  abatement,  not  filed 

at  the  term  to  which  the  appeal  from  the  justice  is  returnable,  may  be 
rejected  for  that  reason, — Perry  v.  Hurt,  Corbin  &  Atkins,  285. 

VII.     Genebal  Pbactice, 

14.  Amendment  nunc  pro  tunc;  when  proper. — An  amendment  niuic  pro  tunc 

should  be  allowed  only  in  furtherance  of  justice;  it  should  not  be  al- 
lowed when  its  manifest  operation  is  to  work  injustice, — Berry  v.  Dux- 
berry  &  NaU,  446. 
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15.  Sume. — Where  the  minute  entry  at  a  former  term  shows  that  a  change  of 

venue  was  granted  "upon  condition,  that  before  the  transcript  is  fur- 
nished the  plaintiff  shall  give  bond  and  security,  to  be  approved  by  the 
clerk,  in  such  a  sum  as  will  cover  the  costs  accrued  in  the  case,  and  when 
said  bond  and  security  is  given  as  required,  it  is  ordered  by  the  court  that 
said  cause  be  transferred  to  Eussell  county,"  &c.--an  entry  on  the 
judge's  docket  at  that  term,  that  "on  application  of  plaintiffs,  the  venue 
in  this  case  is  changed  to  Kussell  county,  but  before  transcript  is  fur- 
nished, plaintilis  are  required  to  give  bond  and  security,  to  be  approved 
by  the  clerk  of  the  court,  in  such  sum  as  will  cover  the  costs  accrued  in. 
this  case,"  is  not  of  itself  sufficient  to  authorize  an  amendment  nunc  pro 
tunc  at  a  subsequent  term,  changing  the  venue  absolutely. — Ih. 

16.  Amendment ;  pmcer  to  allotc—A.  court  has  power,  after  the  trial  has  been 

entered  upon,  to  allow  an  amendment  to  the  complaint,  so  as  to  make 
its  allegations  of  the  terms  of  the  contract  declared  on,  correspond  with 
the  evidence. — Burkham  v.  Masfin,  122. 

17.  Amendment,  rlijht  of. — Under  our  statutes  there  is  no  limit  to  the  right  of 

amendment,  except  that  the  plaintiff"  must  not  depftrt  entirely  from  the 
process,  or  substitute  an  entirely  new  cause  of  action,  or  make  an  entire 
change  of  parties. — Johnson  v.  Martin,  271. 

18.  Same;  what  within  the  iide. — Where  the  complaint  discloses  the  name  of 

the  plaintiff  in  the  judgment,  upon  which  the  transferee  brought  suit  in 
his  own  name,  an  amendment  converting  the  action  into  a  suit  by  the 
plaintiff  in  the  judgment,  for  the  use  of  -the  transieree,  does  not  violate 
this  rule. — lb. 

19.  Amendment,  right  of. — Under  our  liberal  statute  of  amendment,  there  is  no 

limit  to  the  right,  save  that  there  must  not  be  a  total  departure  from  the 
process,  or  an  entire  change  of  parties  or  of  the  cause  of  action. — Nelson 
V.  Wetjij,  43G. 

20.  Same;  what  amendment  not  a  departure. — An  amendment  to  a  declaration 

for  use  and  occupation  under  a  .special  contract  of  renting,  by  adding 
the  common  count  for  use  and  occupation,  is  not  a  departure  from  the 
cause  of  action  disclosed  in  the  original  complaint,  nor  does  it  vary  from 
the  affidavit  and  writ  of  attixchment  (disclosing  a  si>ecial  contract  of 
renting)  by  which  the  suit  was  commenced.  — lb. 

21.  Commmi  counts ;  when  recovery  may  be  had  under. — Under  the  common 

counts  there  can  be  no  recover}',  if  there  is  a  special  contmct  open  and 
uurescinded,  embracing  the  same  subject  matter;  if,  however,  the  con- 
tract has  been  executed  and  nothing  remains  but  payment  of  money  by 
the  defendant,  resort  may  be  had  to  the  common  counts. —  Winter  v. 
MolAic  Savings  Blc,  172. 

22.  Account:  amount  of;  when  may  be  proved  without  itemizing. — A  party  who 

gave  the  plaintiff  an  itemized  statement  of  an  account,  is  entitled  to 
prove  the  amount  of  it,  without  specifying  the  items,  on  showing  that 
he  had  no  other  copy  or  memorandum  of  the  contents,  and  that  plaintiff, 
after  being  duly  served  with  .wtipa'na  duces  tecum,  failed  to  produce  the 
account  or  give  a  copy  of  it.  —  Furhman  v.  Mayor.  263. 

23.  Attachment ;  wlud  defects  cured  on  ap/te/U  Jram  justice  to  circuit  court, — De- 

fects in  a  suit  commenced  b,y  attachment  before  a  justice  of  the  peace, 
whether  in  the  affidavit  or  writ,  by  the  express  terms  of  the  statute,  are 
cured  on  appeal  to  the  circuit  court. — Perry  v.  Hurt,  Ckn-bin  d-  Atkins. 
28r,. 

24.  ISurrties  on  appeal  fjond ;  of  ichat  cannot  complabi. — Neither  the  principal 

nor  sureties  upon  an  appeal  bond,  from  a  justice's  court  to  the  circuit 
court,  can  complain  that  that  court  rendered  judgment  against  the 
sureties,  in  the  names  used  by  them  in  executing  the  bond. — Ih. 

25.  Disa-etion  (f  court ;  ichat  within. — It  is  within  the  discretion  cf  the  court  to 

permit  a  witness,  after  having  loft  the  stand,  to  return  and  correct  her 
testimony,  previously  g\yen,  — Rhodes  v.  Lvwry,  4. 

26.  liemarktiy  presiding  judge  ;  wh(d  erroneous. — A  remark  by  the  presiding 

judge  on  the  trial  of  a  case  lor  a  violation  of  a  municipal  ordinance,  that 
the  proceeding  was  "a  civil  suit,  but  if  the  jury  considered  the  evidence 
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they  would  find  it  decidedly  criminal;"  if  excepted  to  and  not  with- 
drawn, is  a  reversible  error.— Fur/iman  v.  Mayor,  263. 
27.  lievivon — Where  an  administrator  is  removed  pending  suit,  his  removal 
must  be  brought  to  the  knowledge  of  the  court  by  plea  in  abatement. 
When  this  is  not  done,  a  judgment  in  his  favor,  although  rendered  after 
his  removal,  is  not  void.  A  motion  for  revivor  in  the  name  of  the  suc- 
ceeding administrator,  although  made  eighteen  months  after  the  re- 
,moval  of  his  predecessor,  comes  in  time,  if  made  at  the  same  term  at 
which  the  plea  in  abatement  is  filed.— £i;  parte  Jones,  108. 

REVISED  CODE. 

1.  §162.     Meaning  of  word  "election." — State  v.  Tucker,  205. 

2.  §  796.     Construed. — Dabney  v.  Mitchell,  198. 

3.  §  353.  HI.     Construed.— a  i.  /.  Co,  v.   WeW,  699. 

4.  ^  1858.     Essentials  to  crop  liens. — McLester  v.  SoviervUle,  670. 

6.  §  1861,  1865,  1866.     What  authorize,— i/ettr?/  v.  Murphy  &  Co.,  247. 

6.  $  2005.     To  whom  applies. — Smith  v.  Phillips,  8. 

7.  §  2015.     Effect  of  appeal  under.— ^.  /.   W.  Co.  v.  Foster,  622. 

8.  ^  2061.     Construed. — McCuan  v.  Tanner,  84. 

9.  I  2196.     Filing  of  olaims.— iwert  u.  Bead,  529. 

10.  §  2379.     What  husband  takes  under.— Conoly  v.  Oayle,  209. 

11.  §  2523.     What  not  within  influence  of. — Johnson  v.  Martin,  271. 

12.  §2704.     Construed.— i/^iic/ca6ee  u.  Mls07i,  12. 

13.  §2814.     What  requisite  to  relief  under. — Ex  parte  Walker. 

14.  §  2889-92.     Construed — inebriate's  estate. — jEb  parte  Dowe,  258. 

15.  &  2910.    Gonstvned.— Biggs  v.  Fuller.  142. 

16.  §  3026.     What  governs.— _Ec  parte  Wilson,  296. 

17.  §  3033.     When  remedy  under  available. — Harris  v.  Murfree,  161. 

18.  §  3326.     Where  bill  med.  —  Waddell  v.  Lanier,  440. 

19.  §  3350.     What  forbids  hearing.— /iarf  v.  Clark,  491. 

20.  §  3356.    Construed.— J/ooreu  Alvis,  356. 

21.  I  3428-37.     To  what  applies. — Barnard  i\  Davis,  565. 

22.  §  3470.     What  does  not  render  void.  — ^'rwrn  v.  Beese,  589. 

23.  §  3485.     Construed.-^.  &  C.  B.  B.  Go.  v.  State,  36. 

24.  §  3486.     What  does  not  embrace. — Taylor  v.  Harwell,'5d2. 

25.  §3490.     Prospective  in  operation. — Ex  parte  DuBose,  278. 

26.  §  3512.     Construed.— Zi/ieau.  mea,  68. 

27.  &  2534.     Does  not  enlarge  liabilities  of  Sta.ie.— Stale  v.  HUl,  67. 

28.  6  3618.     A  police  regulation. — McPherson  v.  State,  221. 

29.  ^  3643.     Change  bills. —J?ame«  v.  State,  580.  / 

SET-OFF.     See  Chancery,  23,  24. 

STALE  DEMAND.     See  Limitations,  Statute  of. 

STATUTES.  RULE  FOR  CONSTRUCTION. 

1.  Statute,  rule  for  construction  of. — Where  a  statute  has  received  a  known  ju- 
dicial construction,  and  is  substantially  re-enacted  in  a  later  act,  the  leg- 
islature is  presumed  to  adopt  such  construction;  and  the  supreme  court 
of  the  United  States,  in  construing  the  bankrupt  law  of  1841,  having 
defined  what  debts  '  'created  in  consequence  of  any  defalcation  as  a  pub- 
lic officer,"  &c,,  "or  while  acting  in  any  other  fiduciary  capacity,"  were 
excepted  from  the  operation  of  the  discharge  in  bankruptcy,  the  lan- 
guage of  the  same  signification  iu  the  bankrupt  law  of  1867,  must  re- 
ceive a  like  construction.  —  Woolsey  v.  Cade,  378. 

SUMMiVRY  PROCEEDINGS. 

1.  Summary  proceedings  against  defaulting  tax  collectors,  tfcc;  what  provisions 
of  Code  applicable  to.— Sections  3059  and  3060  of  the  Revised  Code, 
authorizing  summary  judgments  against  defaulting  tax  collectors  and 
probate  judges,  are  not  the  only  provisions  governing  such  proceedings, 
but  must  be  construed  in  connection  with  §3026  of  the  first  part  of  the 
chapter  relating  to  "summary  judgments,"  of  which  sections  3059  and 
3060  form  a  part. — Ex  parte  Wilson,  296. 
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2.  Same ;  what  will  not  operate  a  discontbviance  of. — These  sections,  thns  con- 

Btrued,  authorize  judgmfeuts  against  the  parties  served,  although  the 
principal  and  other  sureties  are  not  served;  and  neither  a  discontinuance 
as  to  those  not  served,  nor  an  order  abating  the  suit  as  to  a  party  who 
died  after  service,  will  work  a  discontinuance  of  the  entire  proceed- 
ing.— lb. 

3.  Summary  judgment  against  county  treasurer  and  sureties;  when  cannot  be  sup- 

plied.— A  summary  judgment  against  a  county  treasurer  and  his  sure- 
ties, for  his  failure,  on  demand,  to  pay  an  allowed  claim,  when  he  had 
sufficient  funds,  cannot  be  supported,  unless  it  affirmatively  appears 
that  the  statutory  notice  was  given  to  all  who  did  not  appear,  and  that 
the  fact  of  suretyship,  as  to  those  not  appearing,  or  joining  issue,  was 
proved. — Caldwell  v.  Guinn,  64:. 

4.  SiLme. — A  county  treasurer  is  not  an  officer  of  court,  as  to  whom  a  motion 

entered  «n  the  docket  is  made  bj'  statute  notice,  not  only  to  him,  but  to 
his  sureties.  — lb. 

5.  Ti-ea.surer;  what  may  be  shown  on  proceedings  against.. — In  such  a  proceed- 

ing, the  plaintiff",  for  the  purpose  of  showing  that  the  treasurer  had  suf- 
ficient funds  to  pay  his  claim,  may  prove  that  he  paid  a  junior  claim, 
and  the  treasurer,  in  defense,  may  show  that  such  claim  was,  bylaw,  en- 
titled to  priority  of  payment.  The  fact  that  the  time  when  such  payment 
was  made  is  not  shown  by  his  books,  does  not  preclude  the  treasurer 
from  proving  it  by  other  competent  evidence. — lb. 

6.  E.recution,  failure  to  make  money  on;  measure  of  damages. — Where  a  sheriff 

fails  to  make  money  on  an  execution,  which,  by  the  use  of  due  diligence, 
could  have  been  collected,  by  a  sale  of  lands  of  the  defendant  in  execu- 
tion, the  measure  of  damages,  for  which  the  sheriff'  and  his  sureties  are 
answerable,  is  the  sum  which  would  have  been  produced  by  a  sale  of 
the  land.  To  show  that  the  sheriff"  was  wanting  in  diligence,  oral  evi- 
dence is  admissible  to  prove  that  the  defendant  in  execution  was  in  pos- 
session of  the  land,  but  not  that  he  was  its  reputed  owner. — Harris  v. 
Murfree. 

7.  Quere. — -Is  a  plaintiff"  entitled  to  any  judgment  in  a  summary  proceeding, 

or  to  maintain  it  at  all  against  the  sheriff"  and  his  sureties,  under  section 
3033  of  the  Revised  Code,  unless  the  evidence  shows  that  the  whole 
amount  of  the  judgment  could  have  been  made  by  use  of  due  diligence; 
the  only  judgment  authorized  by  the  statute  being  for  the  amount  of 
the  execution,  interest,  and  ten  per  cent,  damages. — lb. 

8.  The  summary  remedy  given  by  statute,  against  defaulting  tax  collectors 

and  their  sureties,  for  the  collector's  defalcations,  is  merely  cumulative 
and  does  not  exclude  the  ordinary  remedies  for  the  recovery  of  money 
not  paid  over,  whenever  suit  therefor  is  maintainable  either  at  law  or 
in  equity. —  Z>«//as  County  v.  Timberluke  etai,  403. 

SUMTER  COUNTY. 

1.  Sumter  County;  effect  of  Act  of  March,  Ist,  ]870,  "to  consolhlale  the  funds  of 

fines  and  forfeitures  ami  general  fund  <fthe  c/tunty  rf  Sumpter." — ^The  eff"ect 
of  the  "act  to  consolidate  the  funds  of  fines  and  forfeitures  aud  general 
fund  of  the  county  of  Sumter,"  was  to  make  claims  which  might  accrue 
under  §  4438  of  the  Revised  Code,  and  were  formerly  paid  out  ol  "the 
fine  and  forfeiture  iund,"  a  charge  against  the  county,  payable  out  of 
its  general  fund. — Scnujgs.  v.  l^)idcrtroo{l,  186. 

2.  Same. — The  repeal  of  the  act  consolidating  the  different  funds,  cannot 

efi'ect  the  rights  of  a  holder  of  a  warrant  drawn  on  the  count j%  while  the 
funds  were  consolidated,  for  services  which,  prior  to  that  time,  were  a 
charge  against  the  fine  and  forfeiture  fund  alone. — lb. 

SUPERSEDEAS. 

1.  Frolxite  court ;  power  of ,  to  issue  .supersedeas. — The  probate  court  has  au- 
thority, at  the  instance  of  a  surety,  when  he  denies  the  fact  of  surety- 
ship, or  that  it  was  continuing  when  the  decree  was  rendered  against 
his  principal,  or  alleges  tliat  the  decree  was  obtained  by  fraud,  to  grant 
(48) 
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a  supersedeas  to  control  the  execution  it  has  issued,  and  parties  who  are 
under  its  jurisdiction,  in  enforcing  it.  —  Gravettv.  Malone,  19. 

2.  Same. — If  the  suretyship  was  continuing  when  the  decree  was  rendered 

against  the  principal,  it  is  conclusive,  in  the  absence  of  fraud,  on  the 
surety  as  well  as  the  principal,  of  every  matter  which  could  tiave  been 
urged  against  its  rendition,  and  neither,  on  supersedeas,  could  go  be- 
hind it. — lb. 

3.  iSame;  s^ipersedeas  in,  .ground  for. — On  supersedeas  in  such  a  case,  the 

ground  of  relief  must  rest  either  on  facts  occurring  subsequent  to  the 
decree,  or,  if  it  relates  to  antecedent  facts,  must  show  fraud  in  the  de- 
cree, or  a  want  of  jurisdiction  lu  the  court,  apparent  on  the  record,  or 
a  denial  of  the  fact  of  suretyship. — lb. 

4.  lievisid  Code,  section  3490 ;  to  what  amendmeni  of,  does  not  apply. — The 

amendment  of  section  3490  of  the  Revised  Code,  authorizing  a  superse- 
deas of  judgments  rendered  for  recovery  or  possession  of  real  esttite, 
has  no  applications  to  judgments  which  had  been  executed  before  "its 
passage.  — Ex.  parte  DuBose,  278. 

5.  Same  ;  practice  to  be  pursued  under. — The  appeal  bond  which  is  to  operate 

as  a  supersedeas  under  this  statute,  must  be  given  in  time  to  stay  the 
execution  of  the  judgment;  if  defendaut,  by  any  fault  of  his,  allows  the 
jiidgment  to  be  executed,  his  right  to  supersede  is  lost. — lb. 

6.  Same. — It  would  be  a  good  practice,  under  this  act,  for  the  court,  at  the 

time  judgment  is  rendered  for  the  recovery  or  po.ssession  of  lands,  to 
enter  upon  the  minutes  the  amount  and  condition  of  the  appeal  bond 
which  is  to  operate  a  supersedeas  of  judgment. — lb. 

SURETY. 

1.  Surety  ;  how  far  bound  by  decree  against  principal. — A  settlement  in  the  pro- 
bate couit,  by  the  principal,  is  binding  upon  the  surety,  not  because  he 
is  a  party  to  the  suit,  but  because  it  is  an  act  his  principal  is,  by  law, 
required  to  perform,  and  is  within  the  condition  of  the  bond.  Neither 
the  settlement  nor  decree  determines  the  fact  of  siaretvship;  or,  if  it 
once  existed,  that  it  continued. — Gravett  v.  Malone,  19. 

See  Executors  and  Administkatohs,  1 8  ;  Supeesedeas,  1,  2. 
TAXATION. 

1.  Right  of  taxaiion,  surrender  of;  presumption  as  to. — The  right  of  taxation 

is  essential  to  the  existence  ot  all  governments;  as  "well  that  of  a  city 
with  limited  powers,  as  any  other.  It  is  a  settled  rule,  that  this  power 
will  never  be  presumed  to  have  been  surrendered,  or  abandoned,  unless 
it  clearly  appears  that  such  was  the  intention.  — Mayor  v.  Stein,  23. 

2.  Mobile,  city  of;  Stein  contract  construed. — There  is  nothing  in  the  contract, 

between  the  corporate  authorities  of  Mobile  and  Albert  Stein,  in  regard 
to  the  property  known  as  "  Stein's  Water  Works,"  which  exempts  it 
from  taxation,  by  the  municipal  authorities,  for  the  pur^wse  of  raising 
revenue.— /6. 

3.  Taxable  value  of  property  ;  what  properly  estimated  as.  — The  additional  value 

imparted  to  laud,  by  a  franchise  conferring  valuable  privileges — as  to 
take  tolls,  &c. — is  properly  estimated  as  a  part  of  its  taxable  value.— -i6. 

4.  Taxation  ;  lohat  deducted  from  credits  stiyfd  ^o.— Under  a  statute  subject- 

ing to  taxation  "all  money  loaned  and  solvent  credits,"  and  providing 
that  the  indebtedness  of  the  tax-payer  sball  be  deducted  from  such 
credits,  and  the  excess  only  taxed,  a  life  insurance  company  is  entitled 
to  deduct  the  amount  of  its  "  premium  reserve  "  from  the  solvent  cred- 
its which  it  is  required  to  return  for  fixation. — Alabama  Gold  Life  In- 
surance Company  v.  Lott,  499. 

5.  Same. — The  amoijnt  due  the  insurance   company  on  "  deferred  premi- 

ums," "loan  premium  notes,"  and  "  renewal  premiums,"  or  other  simi- 
lar credits  for  which  the  policy  stands  as  security,  together  with  all  the 
available  assets  of  the  company,  (except  State  bonds,  the  amount  in- 
vested in  real  estate  and  taxed  as  such,  capital  paid  in  and  taxed  as 
"paid  up  capital,"  other  assets  otherwise  taxed,  and  real  property  not 
in  this  State,)  must  be  set  off  against  the  "reserve  fund"  and  other  in- 


INDEX.  759 

TAXATION— Conimwed. 

debtedness  of  the.  company,  and  the  excess  of  such  credits  over  indebt- 
edness of  the  company,  is  the  sum  to  be  assessed  as  solvent  credits, 
subject  to  taxation. — Tb. 
C.  Sftme ;  what  proper  subject  of  taxation. — In  the  absence  of  plain  constitu- 
tional restrictions,  it  rests"  within  the  wisdom  of  the  legislature  to  de- 
termine the  subjects  of  taxation,  and  there  is  nothing  in  our  constitu- 
tion which  forbids  the  taxation  of  credits  secured  by  mortgage  on  prop- 
erty which  is  also  taxed. — lb. 

7.  Injunction  to  stay  collection  of  taxes;  ichen  improper.— A  court  of  equity 

will  not  enjoin  the  collection  ot  State  and  county  taxes,  unless,  in  addi- 
tion to  illegality,  hardship,  or  irregularity,  the  case  be  brought  within 
some  of  the  recognized  heads  of  equity  jurisdiction,  and  will  not  inter- 
fere in  any  case  merely  because  of  errors  of  excess  in  valuation,  or  hard- 
ship, or  injustice  of  the  law,  or  any  grievance  which  can  be  redressed 
by  suit  at  law,  either  before  or  after  the  payment  of  taxes. — lb. 

8.  Same;  offer  to  do  equity. — In  cases  where  an  injunction  may  be  proper  to 

stay  the  collection  of  excessive  taxes,  the  complainant  must  pay  or  ten- 
der the  amount  really  due.  and  in  default  of  such  tender  or  paj'ment 
the  bill  should  not  be  entertained. — lb. 

TEOVER.     See  Action,  6. 

TRUSTS  AND  TRUSTEES. 

1.  Contract  between  paiiies  standing  in  fiduciary  relation ;  tchen  avoided ;  on 

whom  burden  rests  of  shoijcing-  its  fairness. — Where  the  legal  relation  of 
guardian  and -ward,  trustee  and  cestui  que  trust,  attorney  and  client,  or 
any  other  relation  in  which  confidence  is  reposed  and  accepted,  or  in- 
fluence acquired,  is  shown  to  exist,  the  law  on  principles  of  public  poli- 
cy casts  on  him,  to  whom  the  confidence  was  extended  or  who  has  ac- 
quired influence,  whenever  he  seeks  a  benefit  under  the  contract,  the 
burden  of  proving  that  he  has  dealt  with  the  other  party,  exactly  as  a 
stranger  would  have  done,  taking  no  advantage  of  his  influence  or 
knowledge,  putting  the  other  party  on  his  guard,  bringing  every  thing 
to  his  knowledge  which  he  himself  knew — in  short,  the  conduct  of  the 
guardian,  trustee,  attorney,  &c.,  seeking  to  be  benefitted  bj'  a  contract 
or  release,  must  be  such  as  to  sever  the  connection,  and  place  him  in 
the  same  circumstances  in  which  a  stranger  would  have  stood,  giving 
him  no  advantage,  save  only  whatever  of  favor  or  kindness  may  have 
arisen  out  of  the  connection.  — Malone  v.  Kelly,  532. 

2.  *Sfone  ;  release  not  distinguishable  from  any  othei-  contract  made  between  par- 

ties occupying  fiduciary  relations. — A  trust  may  be  discharged  and  the 
trustee  relieved  from  all  liability  for  his  administration  of  the  trust  es- 
tate, by  a  release  executed  by  the  cestui  que  trust  who  is  fully  sui  juris  ; 
but  such  release  can  not  be  distinguished  from  any  other  contract  or 
agreement  into  which  a  trustee  and  cesi'ui  que  trust  may  enter,  and  when 
a  trustee  claims  the  benefit  of  it,  he  is  bound  to  support  it  by  the  same 
measure  of  proof  requisite  to  sustain  any  other  contract  he  may  have 
made  with  the  cestxd  que  trust,  or  pereon  to  whom  he  stands  in  a  fidu- 
ciary relation.  — lb. 

3.  Same. — In   determining  the  validity  of  transactions  between  persons 

standing  in  confidential  relations,  it  is  alwaj's  a  material  fact  that  the 
cestui  que  trust  has  had  competent  and  independent  advice  from  disin- 
terested persons,  or  persons  bound  to  him  and  freed  from  all  influence 
the  trustee  could  exercise — thereby  the  opportunity  for  the  exercise  of 
undue  influence,  for  a  violation  of  confidence,  or  for  imposition,  is  les- 
sened; but  this  will  not  relieve  the  trustee  from  the  duty  of  making  a 
full  disclosure  of  facts.  —  lb. 

4.  lielease  ;  what  not  ground  for  avoiding. — A  release  and  settlement  between 

cestui  que  trust  and  trastee,  is  not  vitiated,  if  otlicrwise  valid,  because 
the  cestui  que  trust's  affection  and  sympathy  for  the  trustee,  who  was  a 
blood  i-elative,  prompted  the  settlement;  nor  because  the  trustee,  in  the 
negotiations  leading  to  the  settlement,  he  then  beiug  inipoverished, 
promised,  if  he  became  able  in  the  future,  to  pay  more. — ///. 
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5.  Cestui  que  tiiist;  right  of,  where  trust  funds  are  used  in  htisiness  by  trustee. — 

Whenever  a  trustee  iiHes  funds  of  the  trust  estate  in  his  own  business  or 
that  of  another,  he  will  not  be  permitted  to  derive  a  profit  therefrom, 
and  the  cestui  que  trust  may  elect  either  to  take  the  profits  or  to  insist  on 
the  corpus  of  the  fujid  and  interest,  released  from  the  loss  or  profit 
made  in  the  business ;  the  election,  however,  must  cover  the  whole  pe- 
riod the  trust  funds  were  employed  in  the  one  business;  the  cestui  que 
ti'ust,  in  general,  can  not  take  profits  for  one  part  of  the  time  and  inter- 
est tor  the  other. — Ih. 

6.  Same  ;  what  will  not  excuse  use  of  trust  funds  by  trustee  in  his  own  business. 

Where  the  will  of  the  testator,  under  which  a  trust  arose,  gives  no  power 
to  the  trustee  to  use  trust  funds  in  a  partnership,  retaining  all  i:)rofits 
over  interest,  the  trustee  can  not  claim  profits  or  justify  such  use  of  the 
trust  funds,  by  oral  proof  that  the  funds  were  thus  used  in  pursuance  of 
verbal  instructions  of  the  testator  before  his  death. — lb. 

USUKY. 

1.  iSa^e  of  property ;  when  does  not  constitute  usurious  contract. — A  sale  of  cot- 
ton at  a  price  beyond  its  real  value  to  one  who  resold  for  a  less  price, 
will  not  be  denounced  as  an  usurious  transaction,  unless  there  was  a 
proposition  to  the  seller  to  borrow,  and  negotiations  terminating  in  a 
sale;  or  a  knowledge  of  the  borrower's  necessities,  and  that  he  was  pur- 
chasing at  an  exhorbitant  price  to  relieve  himself  by  a  subsequent  sale 
at  a  less  price;  or  something  showing  a  design  on  the  part  of  the  ven- 
dee to  borrow,  and  the  vendor  to  loan  money  under  device  of  a  sale, 
whereby  under  guise  of  excess  of  price,  usurious  interest  was  reserved. 
If  such  design  existed,  it  is  immaterial  in  what  shape  it  is  veiled. — 
Barr  v.  Collier,  39. 

See  Chanceby,  69. 
See  Intekest,  1. 

VENDOR  AND  PURCHASER 

1.  Bill  to  enforce  vendw's  lien ;  when  want  of  title  no  answer  to. — It  is  no  answer 

to  a  bill  by  an  administrator  to  enforce  the  vendor's  lien  on  lands  of  his  ■ 
intestate,  sold  under  a  decree  of  the  probate  court,  that  he  and  the  pur- 
chaser (there  being  no  warranty  or  false  representation  inducing  the 
purchase)  labored  under  the  common  mistake  that  the  intestate  had 
title  to  all  the  land  sold;  whereas,  in  fact,  a  part  of  it  belonged  to  third 
persons,  who  had  ejected  the  purchaser,  for  the  value  of  which  a  rebate 
of  purchase  money  is  claimed.  The  maxim  caveat  emptor  apY'^ies  with 
full  force  to  such  a  sale. — Corbitt  v.  Dawkins,  282. 

2.  Note  for  purchase  money  of  land ;  when  want  of  title  in  vendor  no  ground  for 

resisting  7-ecovery  on. — A  vfendee  in  possession  of  lands  under  an  execu- 
tory contract,  with  a  solvent  vendor,  there  being  no  fraud  in  the  sale, 
can  not  go  into  equity  to  enjoin  a  recovery  of  the  purchase  money, 
merely  because  the  vendor  has  no  title,  or  a  defective  title. — Blanks  v. 
Walker,  117. 

WASTE. 

1.  W hat  does  not  constitute. — The  removal  from  the  mortgaged  premises  of 
rails  half  decayed,  and  the  scattered  planks  of  a  building,  which  had 
fallen  Irom  its  own  decay,  and  which  were  not  worth  over  fifty  dollars, 
(it  not  appearing  that  the  permanent  value  of  the  place  was  impaired) 
presents  no  case  for  equitable  interference  against  waste. — (Joker  v. 
Whitlock,  180. 

WILLS. 

1.  Probate  of  wills,  &c,  during  the  war ;  validity  of. — The  probate  of  wills  and 
grant  of  letters  thereon,  by  the  probate  courts  of  this  State  during  the 
late  war,  were  perfectly  legal  and  valid;  and  a  subsequent  probate  of 
the  will,  and  grant  of  administration  with  the  will  annexed,  the  former 
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letters  not  having  been  revoked  and  the  administration  not  being  vacant, 
is  a  mere  nullity. — Nelson  v.  Boynton,  368. 

2.  Same;  grant  of  letters,  nature  of. — The  grant  of  letters  testamentary  or  of 

administration,  while  in  some  respects  a  proceeding  iyi  personam,  is,  in 
its  most  important  bearings,  a  proceeding  in  rem,  aad  if  the  court  grant- 
ing the  letters  has  jurisdiction,  eo  instanti,  the  title  to  the  personalty 
vests  in  the  personal  representJitive,  and  also  a  statutory  power  over  the 
realty,  which  can  not  be  divested  except  by  sale  or  other  lawful  dis- 
position t)y  him,  or  by  valid  legal  proceedings. — lb. 

3.  "Executory  devise,''  wlml  valid. — The  testator,  whose  will  was  duly  admit- 

ted to  probate  here  in  the  year  1840,  devised  certain  lands  in  this  State 
to  his  widow  for  life,  and  at  her  death  "to  his  eldest  sou  T.,  and  his 
lawful  male  issue,  and  in  the  event  T.  should  die  leaving  no  lawful  male 
issue,  or  leaving  the  same,  such  male  issue  should  become  extinct  before 
he  or  they  arrive  at  the  age  of  twenty-one  years,  likewise  leaving  no 
male  issue,  then  in  that  case,  my  will  and  desire  is,  that  such  estate, 
with  the  property  named  and  devised  my  said  wife,  shall  become  the 
property  of  my  son  D.,  to  descend  to  the  lawful  male  issue  of  him,  my 
said  son  D." 

The  widow  took  possession  and  then  died.  T.  thereupon  entered  and 
took  possession,  leaving  a  widow  and  infant  daughter,  but  never  having 
had  male  issue.  D.  then  took  possession  and  died  intestate,  leaving  a 
widow  and  heirs,  who  partitioned  the  land  among  themselves.  T.'s 
widow  filed  her  bill  to  have  dower  allotted  her  in  the  lands. 

Held — 1.  The  testator  intended  to  confine  the  words  "leaving  no  male 
issue"  to  the  male  issue  of  Thomas  Bibb,  living  at  his  death,  and  this 
contingency  was  not  too  remote.  (Keaffirming  on  this  point  Edwards  & 
Wife  V  Bibb  d  al,  43  Ala.  G6G.) 

2.  The  contingencj'^  not  being  too  remote,  the  remainder  over  was  a 
valid  "executory  devise,"  within  the  meaning  of  the  proviso  to  the  10th 
section  of  the  act  of  1812  (an  act  to  amend  an  act  respecting  couvoj'- 
ances,  Toulm.  15,  Laws  of  Alabama,  247;  Clay's  Dig.  157,  §  37),  which 
governed  this  case,  and  upon  T.'s  death  the  title  in  him  became  extinct, 
passing  to  D.  in  fee. 

3.  T. 's  widow  was  not  entitled  to  dower. — Edwards  &  Wife  v.  Bihb, 
475. 

4.  What  tcill  not  eoecuse  use  of  tn.tst  funds  liy  ti'ustee  in  his  oicn  business. — 

Where  the  will  of  the  testator,  under  which  a  trust  arose,  gives  no  power 
to  the  trustee  to  use  trust  funds  in  a  partnership,  retaining  all  profits 
over  interest,  the  trustee  can  not  claim  profits  or  justify  such  use  of  the 
trust  funds,  by  oral  proof  that  the  funds  were  thus  used  in  pursuance  of 
verbal  iusti-uctions  of  the  testator  before  his  death. — Malone  v.  Kellei/, 
533. 

5.  Ereculor,  poicer  of,  to  sell  testator's  lands  ;  xrhen  implied. — It  is  not  essential 

to  the  creation  of  a  power  in  the  executor,  to  sell  his  testator's  lauds, 
that  such  power  be  expressly  given  to  the  executor  in  formal  words ;  if  it 
be  apparent  that  such  was  the  testator's  intention,  to  enable  him  to 
execute  the  trusts  of  the  will,  the  power  will  be  implied. — Blount  v. 
Moore,  360. 

6.  Same. — A  general  direction  in  the  will  that  the  testator's  real  and  per- 

sonal estate  be  sold,  without  saying  by  whom,  and  a  devise  and  a  be- 
quest of  a  money  legacj'  to  a  brother  and  nephew,  the  remainder  of  the 
proceeds  to  go  to  his  wife,  necessarily  confers  on  the  executor  power  to 
make  the  sale.  — lb. 

WITNESS. 

1.  Bevised  Oxle,  $  2704  of ;  competency  of  irltness  under. — On  final  settlement 
of  an  administration,  a  legatee  or  distributee  contesting  the  settlement, 
is  not  a  competent  witness,  on  her  own  behalf,  under  section  2704  of 
the  Revised  Code,  to  prove  that  the  decedent  made  a  loan  to  the  admin- 
istrator, and  thereby  charge  him  with  the  amount. — llanooodv.  Harper, 
659. 
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2.  Same. — Neither  the  letter  nor  spirit  of  the  exception  contained  in  section 

2704  Eevised  Code,  as  to  the  competency  of  witnesses,  forbids  a  party  to 
the  suit,  by  or  against  the  administrator,  testifying  to  matters  in  which 
the  deceased  did  not  participate,  and  of  which,  for  want  of  knowledge, 
he  could  not  testify,  if  living. — Ilnckahee  v.  Nelson,  12. 

3.  Same. — One  contracting  with  an  agent,  and  suing  the  principal  alone  on 

the  contract,  is  competent  to  testify  as  to  the  terms  of  the  contract,  al- 
though the  agent  be  then  dead.  The  exception  contained  in  §  2704  11. 
0.,  has  no  application  to  such  a  case. — Baldwin  v.  Ashhy,  82. 

4.  Witness;  evidence  of  general  character  of ;  when  inadmissible.- — Where  there 

has  been  no  impeachment  of  the  character  of  a  witness,  the  fact  that 
there  is  material  conflict  between  his  testimony  and  that  of  other  wit- 
nesses, furnishes  no  ground  for  admitting  evidence  of  general  good 
character  in  his  support. — M.  &  0.  R.  B.  Go.  v.  Williams,  168. 

5.  Discretion  of  court;  what  within. — It  is  within  the  discretion  of  the  court 

to  permit  a  witness,  after  having  left  the  stand,  to  return  and  correct 
her  testimony,  previously  given. — Ehodea  v.  Lowi-y,  41. 
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